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THE  DISTRICT  COUETS    OF  APPEAL 

OF   THB 

STATE  OF  CALIFORNIA. 


[dv.  No.  2204.    Second  Appellate  District.— February  13,  1917.] 

LUCIE    E.    ELLSWORTH,    Respondent,    v.    NATIONAL 
HOME  AND  TOWN  BUILDERS,  Appellant. 

OoBPO&ATioN — Issuance  of  Stock — Sebviobs  Pbbfobmed— Oonsideba- 
noN. — Corporate  stock  issued  in  consideration  of  Talnable  services 
rendered  and  labor  performed  for  the  corporation  ia  not  issued 
without  consideration. 

Id. — Meetino  of  Stockholders  Contrary  to  By-iaws  —  Assent  of 
Stockholders — Legalitt  of  Acts. — In  an  action  to  recover  dam- 
ages for  conversion,  based  upon  the  refusal  of  a  corporation  to  trans- 
fer to  the  plaintiff  certain  shares  of  its  capital  stock,  which  the 
plaintiff  bad  acquired  from  a  third  partj  to  whom  the  stock  had 
been  theretofore  issued  for  services  rendered  and  labor  performed 
for  the  corporation,  the  defendant  cannot  contend  that  the  issuance 
of  the  stock  was  unauthorized,  on  the  ground  that  the  stockholders' 
meeting  at  which  the  board  of  directors  was  elected  who  voted  the 
issuance  of  the  stock  was  held  outside  of  the  state  under  whose  laws 
the  corporation  was  created  and  in  violation  of  the  by-laws,  where 
all  the  stockholders  gave  their  consent  to  such  meeting  and  partici- 
pated in  such  election. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Gavin  W.  Craig,  Judge. 

T&e  facts  are  stated  in  the  opinion  of  the  court. 

Gray,  Barker  &  Bowen,  and  Flint,  Gray,  Barker  &  Bowen, 
for  Appellant. 


S.  L.  Carpenter,  for  Respondent 

88  0*1.  App.— 1  (1) 
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SHAW,  J. — This  action  to  recover  damages  for  conversion 
is  based  upon  defendant's  refusal  to  transfer  to  plaintiff  cer- 
tain shares  of  its  capital  stock,  evidenced  by  a  duly  indorsed 
certificate,  No.  167,  which  the  latter  had  acquired  from  one 
J.  F.  Clark,  to  whom  the  defendant  corporation  had  there- 
tofore issued  the  stock.  Judgment  went  for  plaintiff,  from 
which,  and  an  order  denying  its  motion  for  a  new  trial, 
defendant  appeals. 

As  grounds  for  reversal,  appellant  claims:  (1)  That  the 
stock  was  issued  without  consideration;  (2)  that  the  issu- 
ance thereof  was  unauthorized  by  the  corporation;  (3)  that  at 
the  time  when  plaintiff  demanded  the  making  of  the  transfer, 
another  party,  with  defendant's  knowledge,  held  an  option 
from  plaintiff's  assignor  for  the  purchase  of  the  stock,  which 
fact  was  also  known  to  plaintiff;  (4)  that  a  transfer  of  the 
stock  would  be  in  violation  of  a  pooling  agreement  to  which 
appellant  was  a  party,  the  existence  of  which  was  known  to 
plaintiff,  and  (5)  that  plaintiff  paid  no  consideration  for  the 
stock. 

First.  There  is  no  merit  in  the  first  contention,  since  the 
uncontradicted  record  shows  that  the  stock  was  issued  by  the 
corporation  to  Clark  in  consideration  of  valuable  services  ren- 
dered and  labor  performed  by  him  for  and  on  behalf  of  the 
corporation. 

Second.  The  contention  that  the  issuance  of  the  stock  to 
Clark  was  illegal  is  based  chiefly  upon  the  fact  that  defendant 
was  a  corporation  created  under  the  laws  of  the  state  of  Ari- 
zona ;  that  the  by-laws  of  the  company  provided  that  all  meet- 
ings of  stockholders,  whether  regular  or  special,  should,  upon 
notice  as  therein  prescribed,  be  held  in  Phoenix,  Arizona, 
whereas  the  board  of  directors  which  authorized  the  issuance 
of  the  stock  to  Clark  was  elected  at  a  special  meeting  of  the 
stockholders  held,  without  notice  given  as  provided  in  the 
by-laws,  in  the  city  of  Los  Angeles,  California ;  all  of  which 
facts  appear  to  be  true.  But  it  is  likewise  true  that  the  hold- 
ers of  all  of  the  outstanding  stock  in  writing  consented  to  the 
holding  of  such  meeting  in  the  city  of  Los  Angeles,  and 
waived  notice  thereof,  and  that  at  the  meeting  so  convened 
pursuant  to  such  written  consent,  all  of  the  stock  of  said  cor- 
poration then  issued  was  represented  at  said  meeting  and 
participated  in  the  election  of  members  of  the  board,  each 
and  all  of  whom  received  the  unanimous  vote  of  all  thp  stock 
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80  represented.  The  board  of  directors  so  elected  organized 
by  electing  officers,  and  in  transacting  the  business  of  the 
corporation,  assumed  to  and  did  act  as  the  duly  constituted 
board  of  directors  of  the  company.  Appellant  insists  that, 
by  reason  of  the  stockholders'  meeting  being  held  outside  of 
Arizona,  contrary  to  the  by-laws  of  the  company,  such  meet- 
ing and  all  proceedings  there  had  were  without  right  or  au- 
thority, and  hence  wholly  void.  We  cannot  assent  to  this 
contention.  It  may  be  conceded  that  in  a  proper  proceeding 
the  members  of  the  board  so  elected  might  have  been  ousted 
from  office  (State  v.  Cronan,  23  Nev.  437,  [49  Pac.  41]),  but 
they  were,  nevertheless,  so  long  as  they  continued  to  act  as 
the  duly  constituted  board,  de  facto  officers  {San  Joaquin 
L.  dt  W.  Co.  V.  Beecher,  101  Cal.  70,  [35  Pac.  349] ;  Barrell 
V.  Lake  View  Land  Co.,  122  Cal.  129,  [54  Pac.  594]),  the 
validity  of  whose  acts  is  not  subject  to  attack  in  an  action 
of  the  character  of  that  here  involved.  (San  Jose  Sav.  Bank 
▼.  Sierra  Lumber  Co,,  63  Cal.  179;  2  Cook  on  Corporations, 
6th  ed.,  sec.  623.)  Meetings  held  in  violation  of  charter  pro- 
visions have  been  held  void.  Mr.  Cook  in  his  work  on  Corpo- 
rations, sixth  edition,  section  589,  in  discussing  such  authori- 
ties, says:  **It  is  the  sounder  view  to  regard  the  votes  and 
proceedings  at  such  a  meeting  as  voidable  rather  than  void. 
The  corporation  itself  cannot  allege  that  such  proceedings  are 
void.  It  is  estopped  from  so  doing.  So,  also,  are  the  stock- 
holders who  participated  in  the  meeting."  (To  the  same 
effect,  see  Handley  v.  Stutz,  139  U.  S.  417,  [35  L.  Ed.  227,  11 
Sup.  Ct.  Rep.  530] ;  Heath  v.  Silverthom  Lead  etc,  Co.,  39 
Wis.  146 ;  Thompson  on  Corporations,  sec.  814.)  The  stock- 
holders' meeting  in  question,  so  far  as  disclosed  by  the  record, 
was  not  in  violation  of  any  provision  of  the  charter,  but  con- 
trary to  the  by-laws  which  had  been  adopted  by  the  stock- 
holders. Neither  the  corporation  nor  the  stockholders,  all  of 
whom,  as  stated,  were  present  and  united  in  the  election  of 
this  board  of  directors  by  unanimous  vote  of  all  the  outstand- 
ing stock,  as  against  plaintiff,  who  acquired  the  certificate  in 
usual  course,  are  in  any  position  to  assert  as  void  the  act  of 
the  board  in  issuing  the  stock  to  her  vendor. 

Third.  Appellant  offered  in  evidence  a  document  signed 
by  J.  P.  Clark,  E.  E.  Ragsdale,  and  one  Joseph  P.  Smith, 
whereby  Clark  and  Ragsdale  agreed  that  Smith  should  have 
an  option  for  a  period  of  twelve  months  from  August  5,  1911, 
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to  purchase  from  said  Clark  and  Ragsdale  two  hundred  thou- 
sand shares  of  the  capital  stock  of  appellant  corporation  for 
the  sum  of  two  thousand  dollars,  to  the  introduction  of  which 
plaintiff's  objection  was  sustained.  No  error  is  predicated 
upon  this  ruling.  Waiving  such  omission,  we  perceive  no 
error  in  the  ruling  for  the  reasons,  first,  that  the  agreement 
appears  to  have  been  made  without  any  consideration  there- 
for; and,  second,  there  is  nothing  in  the  agreement  showing 
that  it  had  reference  to  the  stock  evidenced  by  certificate  No. 
167,  issued  to  Clark  long  after  the  making  of  said  agreement. 
We  cannot  assume  that  the  fifty  thousand  shares  of  stock  so 
purchased  by  plaintiff  was  in  violation  of  this  agreement  made 
by  Ragsdale  and  Clark,  or  if  Smith  exercised  the  option  they 
would  not  deliver  to  him  the  stock  as  agreed.  There  was  no 
error  in  the  ruling  of  the  court  in  excluding  from  evidence 
this  document 

Fourth.  It  is  next  claimed  that  the  stock  in  question  so 
owned  by  Clark  was  subject  to  a  pooling  agreement  signed  by 
Clark.  It  is  true  a  document  was  offered  in  evidence  to  which 
the  signature  of  Clark  was  attached,  providing  that  the  stock 
and  the  certificates  evidencing  the  same,  owned  by  the  signers 

thereof,   should   be  deposited   with  ,  as  trustee.    Such 

pooling  agreement,  however,  was  never  consummated,  and  the 
evidence  clearly  shows  that  certificate  No.  167  was  at  all  times 
up  to  the  time  when  he  delivered  same  to  the  plaintiff  herein 
in  the  control  and  custody  of  Clark.  There  is  no  evidence  of 
any  circumstance  that  justified  or  excused  the  corporation  for 
refusing  to  transfer  the  stock  on  demand  of  the  plaintiff,  and 
hence  the  cases  of  Jennings  v.  Bank  of  Calif  orrUa,  79  Cal.  323, 
[12  Am.  St.  Rep.  145,  5  L.  R.  A.  233,  21  Pac.  852],  and  Young 
V.  New  Standard  etc.  Co,,  148  Cal.  306,  [83  Pac.  28],  have  no 
application  to  the  facts  here  presented. 

Fifth.  It  must  follow  from  what  has  been  here  said  that 
whether  or  not  plaintiff  paid  any  consideration  for  the  stock 
was  no  concern  of  appellant,  and  hence  it  was  not  error  for 
the  court  to  exclude  any  evidence  as  to  the  consideration  paid 
therefor. 

The  judgment  and  order  are  aflSrmed. 

Conrey,  P.  J*,  and  James  J.,  concurred. 
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[GIt.  No.  2197.    Second  Appellate  BiBtriet.— Febnuury  18,  1017.] 

O.  P.  GIDEON,  Appellant,  v,  P.  A.  HOWAED  et  al.,  a 
Copartnership,  ete.,  Bespondents. 

KBmjosNCE— BaxAKiNa  of  Dejeotivb  Bops^Injuet  to  Emploteb  of 
Bbidgi  Company — EmROMBOus  Nonsuit. — In  an  aetion  to  recover 
damages  for  injuries  sustained  by  an  employee  of  a  bridge  con- 
ttmction  company  from  the  breaking  of  a  rope  while  pulling  away  a 
board  mold  from  around  hardened  concrete,  it  is  error  to  grant  a 
motion  for  nonsuit  at  the  close  of  the  case,  where  the  evidence  tends 
to  show  that  the  rope  was  known  to  the  defendants  to  be  worn  and 
weakened  to  an  extent  that  rendered  it  unfit  for  the  purpose. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  motion  for  a  new  trial.  J.  P. 
Wood,  Judge. 

The  facts  are  jtated  in  the  opinion  of  the  court. 

Miller  &  Miller,  and  E.  B.  Drake,  for  Appellant. 

Flint,  Oray  &  Barker,  and  Gray,  Barker  &  Bowen,  for 
Respondents. 

SHAW,  J. — In  this  action  plaintiff  sought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  resulted  from  the 
negligence  of  defendants  as  copartners.  At  the  close  of  the 
evidence,  defendants  offering  none,  the  court,  at  their  request, 
instructed  the  jury  to  render  a  verdict  for  defendants,  which 
being  done,  judgment  followed  in  accordance  therewith. 

The  appeal  is  from  an  order  of  court  denying  plaintiff's 
motion  for  a  new  trial. 

The  question  presented  is  one  of  law  as  to  whether  or  not 
there  was  any  substantial  evidence  as  to  facts  determinative 
of  the  case  upon  which  the  jury  could  have  properly  found 
for  plaintiff. 

The  evidence  tends  to  ^tablish  the  following  facts :  Plain- 
tiff was  an  employee  of  defendants,  who  were  contractors  en- 
gaged in  the  erection  of  a  bridge,  in  the  construction  of  which 
wooden  molds  or  forms  were  made  into  which  concrete  was 
deposited,  and  after  it  set  and  hardened  these  molds  or  forma 
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were  detached  therefrom.  As  such  employee,  plaintiff,  with 
olhers,  not  only  worked  as  a  carpenter  in  making  and  install- 
ing these  forms,  but  in  detaching  them  from  the  hardened 
concrete  walls  by  various  means,  among  which  was  that  of 
attaching  thereto  ropes  provided  by  defendants  and  pulling 
them  loose  by  hand.  At  the  time  in  question,  when  plaintiff 
sustained  the  injuries  of  which  he  complains,  two  men  had 
thus,  for  the  purpose  of  removing  one  of  the  molds,  attached 
a  rope  thereto,  and,  being  unsuccessful  in  breaking  it  away, 
called  upon  plaintiff  and  another,  who  were  at  work  on  the 
bridge,  to  aid  them  in  pulling  it  away.  They  responded,  an  J 
their  united  strength  applied  in  pulling  upon  the  rope  caused 
it  to  break,  as  a  result  of  which  plaintiff,  with  the  others,  all 
of  whom  were  at  the  time  on  the  ground,  was  precipitated 
backward  into  a  depression  some  eighteen  inches  deep  to  a 
point  ten  or  twelve  feet  distant,  where  he  fell  upon  a  stump, 
the  others  falling  upon  him,  and,  in  some  way  undisclosed  by 
the  record,  was  injured.  The  rope  was  a  five-eighths  or  three- 
fourths  inch  in  size  and  about  forty-five  feet  in  length.  S^mc 
three  or  four  days  prior  to  the  accident,  plaintiff,  while  using 
this  rope  on  a  scaffold  some  forty  feet  from  the  ground,  dis- 
covered that  it  was  badly  worn,  weakened,  and  cut,  for  which 
reason  he  removed  it  from  the  swing  he  was  working  on,  came 
down,  and  informed  Mr.  Crump,  the  superintendent  in  charge 
of  construction,  of  its  condition,  telling  him  that  the  rope  was 
**not  fit  to  work  on,"  and  threw  it  upon  the  ground  under 
an  abutment  of  the  bridge,  from  which  place  liis  coemployee, 
when  requiring  a  rope  for  use  in  detaching  the  mold,  secured 
and  used  it  for  the  purposes  aforesaid,  which  fact,  however, 
was  unknown  to  plaintiff  until  after  the  accident. 

At  the  time  in  question  a  statute  then  in  force  (Stats.  1911, 
p.  796),  provided  that  in  actions  by  employees  to  recover  for 
personal  injuries  based  upon  want  of  reasonable  care  of  the 
employer,  contributory  negligence  of  the  employee  should  not 
bar  a  recovery  where  such  negligence  was  slight  and  that  of 
the  employer,  by  comparison,  gross;  nor,  as  provided  by  the 
same  statute,  did  the  fact  that  the  employee  assumed  the  risk, 
or  that  the  i.  jury  was  due  to  the  negligence  of  a  coemployee, 
constitute  a  bar  to  his  recovery.  Since,  therefore,  negligence 
on  the  part  of  the  plaintiff  or  that  of  a  fellow-servant  is  not 
involved,  the  sole  question  presented  by  the  record  is  whether 
OP  not  there  was  any  substantial  evidence  introduced  from 
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which  the  jury  might  have  found  that  defendants  were  guilty 
of  negligence  in  furnishing  a  defective  rope  for  plaintiff's  use 
in  pulling  away  the  concrete  mold.  Not  only  did  the  evidence 
tend  to  show  that  the  rope  was  supplied  by  defendants,  but 
such  fact  is  admitted  by  the  answer,  which  denied  only  that 
they  negligerUly  furnished  the  same.  The  proximate  cause 
of  the  injury  was  the  breaking  of  the  rope  used  by  plaintiff, 
which  use  was  within  the  scope  of  his  employment.  It  was 
the  duty  of  defendants  to  exercise  reasonable  care  to  provide 
their  employees  with  safe  appliances  in  the  performance  of 
the  work  required  of  them,  and  under  the  facts  here  presented 
the  rope  was  an  appliance  which  the  evidence  tends  to  show 
was,  with  defendants*  knowledge,  worn  and  weakened  to  an 
extent  that  rendered  it  unsafe  for  the  purpose. 

There  is  no  merit  in  respondents'  contention  that  the  stump 
upon  which  plaintiff  fell,  and  not  the  breaking  of  the  rope, 
was  the  proximate  cause  of  the  injury.  It  is  reasonably  cer- 
tain that  but  for  the  breaking  of  the  rope  plaintiff  would  not 
have  fallen  backward  upon  the  stump  and  his  coemployees 
would  not  have  fallen  upon  him.  But  it  may  be  that  falling 
upon  the  stump  contributed  nothing  toward  his  injuries ;  the 
record  is  silent  upon  that  point.  It  might  with  equal  logic  be 
claimed  that  where  a  defective  cable  used  in  hoisting  one  to 
the  top  of  a  building  breaks,  precipitating  him  upon  a  pile  of 
stone  underneath,  the  pile  of  stone,  and  not  the  breaking  of 
the  cable,  was  the  proximate  cause  of  his  injury. 

It  is  further  claimed  that  the  circumstances  were  such  that 
the  defendants  could  not  reasonably  have  anticipated  an  in- 
jury resulting  from  the  breaking  of  the  rope.  This  and  the 
question  as  to  whether  or  not  the  injury  sustained  by  plain- 
tiff was  due  to  causes  which  men  in  defendants  *  position  could, 
in  the  exercise  of  ordinary  prudence,  reasonably  have  fore- 
seen and  guarded  against,  are  matters  which,  in  our  opinion, 
should,  upon  the  record  presented,  have  been  submitted  to  the 
jury. 

The  order  denying  plaintiff's  motion  for  a  new  trial  is 
reversed. 

Conrey,  P,  J.,  and  James  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  12,  1917, 
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[Grim.  No.  668.    First  Appellmta  Diitriet.— Febmarjr  14,  1917.] 

THE    PEOPLE,    Eespondent,    y.    ANTONE    FODERA, 

Appellant. 

CkiMiNAL  Law — Failure  to  Stop  and  Bendeb  Assistancs  upon  Auto- 

MOBILS  COIXISION — EVIDENOB — BEPUTATION  FOR  KINDNESS  AND  GeN- 

TLENESSw — ^Upon  a  charge  of  Tiolating  seetion  867e  of  tbe  Penal 
Code,  requiring  drivers  of  automobiles  colliding  with  other  yehieles 
to  stop  and  render  assistance  to  the  occupants  of  the  yehiele  collided 
with  and  who  maj  have  been  injured  bj  such  eoUisiony  it  is  within 
the  proper  bounds  of  cross-examination  to  ask  witnesses  produced  bj 
the  defendant  who  had  testified  as  to  his  good  reputation  for  kindli- 
ness and  gentleness  whether  thej  had  ever  heard  that  the  defendant 
had  been  arrested  for  picking  chickens  alive,  or  that  he  had  been 
arrested  for  running  down  a  boy  or  man,  or  that  he  had  been  arrested 
for  nnlawfullj  killing  an  elk. 

Id. — ^Previous  Arrests  and  Fines  for  Unlawful  Speeding. — ^No  preju- 
dicial error  can  be  predicated  upon  the  action  of  the  district 
attorney  in  making,  or  of  the  court  in  permitting,  inquiry  as  to 
whether  the  character  witnesses  for  the  defendant  knew  of  his 
arrests  and  pleas  of  guilty  and  fines  for  unlawful  speeding,  where 
no  assignment  of  misconduct  was  made  to  the  questions,  and  there 
was  no  request  for  admonition  or  instruction  to  the  jury  to  disregard 
the  evidence. 

Id. — Sellino  of  Stolen  Automobiles — ^Misconduct  of  District  Attor- 
ney— Lack  of  Prejudice. — ^No  prejudicial  error  can  be  predi- 
cated upon  the  misconduct  of  the  district  attorney  in  asking  the 
eharacter  witnesses  called  by  the  defendant  as  to  whether  they 
had  heard  it  discussed  that  the  defendant  was  under  investiga- 
tion by  the  police  department  for  the  selling  of  several  stolen 
automobiles,  where  objections  were  sustained  to  the  questions,  no 
request  made  to  the  court  to  admonish  or  instruct  the  jury  to  dis- 
regard the  misconduct,  and  the  court  of  its  own  motion  instructed 
the  jury  to  disregard  questions  which  contained  insinuations  against 
any  party  to  the  action. 

Id.— Visiting  Members  of  Black  Hand  Society. — Prejudicial  error 
cannot  be  predicated  upon  the  misconduct  of  the  district  attor- 
ns in  asking  a  witness  whether  he  ever  heard  discussed  that 
on  the  day  of  the  crime  the  defendant  was  visiting  at  the  home 
of  a  person  who  had  been  arrested  as  a  member  of  the  Black 
Hand  Society,  where  the  defendant  allowed  the  question  and  answer 
to  stand  and  made  no  request  for  the  jury  to  be  instructed  to  dis- 
regard the  same. 

Cd. — ^Knowledge  of  Oolusion — Element  Impued^Constitutionality 
QF  Section  3^7c,  Penal  Code. — Section  367c  of  the  Penal  Code  is 
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not  uneonstitutional  because  it  does  not  expresslj  embody  in  its 
phraseology  words  limiting  its  application  to  those  persons  who  koow- 
inglj  cause  their  vehicles  to  collide  with  those  occupied  by  others, 
as  the  element  of  knowledge  of  the  fact  of  the  collision  is  neces- 
sarily to  be  implied  from  the  requirements  of  the  act  to  the  effect 
that  drivers  of  such  vehicles  must  stop  and  render  aid  to  those  who 
may  possibly  have  been  injured  in  the  collision. 
lD4 — ^Disclosure  of  Number  of  Ooludino  Vehicle — Name  and  Address 
OF  Driver. — Such  section  is  not  unconstitutional  in  requiring  the 
driver  of  a  colliding  vehicle  to  give  the  number  of  his  machine  and 
his  name  and  address,  as  such  requirement  does  not  compel  him  to 
be  a  witness  against  himself  in  violation  of  section  13  of  article  I 
of  the  constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  trial. 
W.  A.  Beasly,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Foley,  and  Devoto,  Richardson  &  Devoto,  for  Appel- 
lant. 

U.  S.  Webb,  Attomey-Gteneral,  John  H.  Riordan,  Deputy 
Attorney-General,  Arthur  M.  Free,  District  Attorney,  and 
Archer  Bowden,  Deputy  District  Attorney,  for  Respondent. 

LENNON,  P.  J. — ^This  is  an  appeal  from  a  judgment  of 
conviction  of  the  defendant  upon  the  charge  of  a  violation 
of  section  367c  of  the  Penal  Code,  requiring  drivers  of  auto- 
mobiles colliding  with  other  vehicles  to  stop  and  render  assis- 
tance to  the  occupants  of  the  vehicle  collided  with  and  who 
may  have  been  injured  by  such  collision,  under  penalties 
which  render  the  act  or  neglect  of  such  drivers  in  failing  or 
refusing  to  comply  with  such  requirements  a  felony. 

The  facts  of  this  case  immediately  preceding,  attending, 
and  succeeding  the  collision  are  substantially  these:  On  the 
evening  of  October  31,  1915,  a  little  after  sunset,  the  defend- 
ant was  proceeding  northward  along  the  state  highway  near 
the  town  of  Mayfield,  in  the  county  of  Santa  Clara,  on  his 
way  home  to  San  Francisco  from  Coyote,  in  that  county,  to 
which  place  he  had  made  the  trip  earlier  in  the  day.  There 
were  four  companions  with  the  defendant  in  the  car,  which 
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he  was  driving  at  a  rate  estimated  as  exceeding  forty  miles 
an  hour.  A  closed  limousine,  in  which  two  ladies — ^Mrs.  Caro- 
Ian  and  Miss  Shute — ^were  being  driven  by  a  chauffeur,  was 
also  proceeding  northward  along  the  highway  at  that  point 
at  about  twenty-five  miles  an  hour.  The  defendant  undertook 
to  pass  the  limousine,  swerving  to  the  left  in  order  to  do  so. 
At  the  moment  of  passing  a  tandem  motorcycle,  driven  by 
one  Hector  Zapata  with  one  Joseph  Ottens  as  his  companion, 
two  young  students  of  the  university  of  Santa  Clara,  were 
going  southward  at  the  rate  of  eighteen  to  twenty  miles  an 
hour,  and  were  also  about  to  pass  said  limousine,  when  a  colli- 
sion occurred  between  the  defendant's  machine  and  said 
motorcycle,  in  which  Zapata  was  instantly  killed  and  Ottens 
severely  injured.  The  defendant  did  not  stop  or  check  his 
speed,  but  rather  increased  it  until  he  was  overtaken  at  May- 
field  by  the  Carolan  car,  when  the  chauffeur  called  to  the 
defendant  to  stop.  There  is  also  some  evidence  that  the 
chauffeur,  who  spoke  English  imperfectly,  made  some  remark 
to  the  defendant  to  the  effect  that  he  had  killed  somebody. 
The  defendant  stopped  momentarily,  but  did  not  return  to 
the  scene  of  the  collision,  but  continued  rapidly  on  his  way 
to  San  Francisco,  until  he  was  finally  halted  by  the  officers 
at  Burlingame.  He  insisted  at  all  times  that  he  did  not 
know  of  the  collision  at  the  time  of  its  occurrence,  and  in  this 
he  was  supported  by  the  testimony  of  the  four  other  persons 
who  were  occupants  of  the  car.  The  evidence  educed  at  the 
trial  disclosed,  however,  that  the  impact  of  the  collision  was 
distinctly  heard  by  the  two  ladies  who  were  within  the  closed 
limousine,  and  also  by  a  Mr.  Van  Gordon,  who  was  sitting 
upon  the  porch  of  his  residence  a  hundred  yards  away  from 
the  scene  of  the  collision.  It  also  appeared  that  the  body  of 
Zapata  had  been  carried  along  by  the  defendant's  car  for  a 
distance  of  from  forty-five  to  sixty  feet  before  falling  from 
it  to  the  roadside;  while  from  the  exhibits  produced  at  the 
trial  and  exhibited  to  this  court  upon  the  oral  argument  of 
this  appeal,  consisting  of  photographs  of  the  defendant's  car, 
and  also  of  articles  of  clothing  worn  by  one  of  the  occupants 
thereof  sitting  on  the  side  nearest  to  the  point  of  contact,  it 
appeared  that  the  fenders  and  tool-box  of  the  defendant's  car 
had  been  bent  and  indented  by  the  impact,  while  the  sides  of 
the  machine  and  the  coat  of  its  said  occupant  were  bespattered 
with  the  blood  and  brains  of  Zapata. 
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It  would  thus  appear  that  the  evidence  before  the  jury  was 
abundantly  ample  to  justify  the  defendant's  conviction. 
Notwithstanding  this  fact,  the  appellant  insistently  contends 
that  the  judgment  of  conviction  herein  should  be  reversed  on 
account  of  certain  alleged  acts  of  prejudicial  misconduct  on 
the  part  of  the  district  attorney  occurring  during  the  trial 
and  the  argument  of  the  case  and  claimed  to  have  resulted 
in  a  miscarriage  of  justice.  The  specific  acts  of  alleged  mis- 
conduct relied  upon  for  a  reversal  substantially  stated  are 
these: 

During  the  trial  of  the  cause  and  prior  to  the  time  when  the 
defendant  himself  had  taken  the  stand  as  a  witness  in  his  own 
behalf  his  counsel  proffered  proof  that  his  general  reputation 
for  truth,  honesty,  and  integrity  was  good.  The  trial  court, 
upon  objection  made,  limited  the  evidence  offered  in  this 
regard  to  proof  of  the  general  reputation  of  the  defendant 
for  kindness  and  gentleness,  as  being  the  particular  qualities 
involved  in  the  particular  inquiry.  The  defendant  apparently 
accepted  this  limitation ;  and  proceeding  upon  the  theory  that 
it  would  be  unlikely  that  a  person  of  gentle  and  kindly  nature 
would  disregard  the  promptings  of  humanity  as  well  as  the 
commands  of  the  law  requiring  him  to  stop  and  render  aid 
to  those  who  might  be  injured  by  a  collision  if  he  was  aware 
of  the  fact  or  likelihood  of  such  injury,  the  defendant  called 
several  witnesses,  who  testified  that  the  general  reputation 
of  the  defendant  for  kindness  and  gentleness  was  good.  Of 
the  witness  George  Filmer  the  district  attorney  asked  upon 
cross-examination  whether  he  had  ever  heard  it  discussed  that 
the  defendant,  with  several  other  poultry-men  of  San  Fran- 
cisco, had  been  arrested  for  picking  chickens  alive.  The  same 
question  was  asked  of  each  of  the  other  witnesses  to  the  de- 
fendant's general  reputation  for  kindness  and  gentleness.  A 
number  of  these  replied  to  the  questions  that  they  had  never 
heard  the  matter  discussed ;  while  others  stated  that  they  had 
heard  of  it,  but  had  investigated  it  and  found  that  the  rumor 
had  no  foundation  in  fact.  The  district  attorney  also  asked 
of  most,  if  not  all,  of  said  witnesses  if  they  had  not  heard 
that  the  defendant  had  run  down  a  boy  or  a  man  upon  the 
streets  of  San  Francisco  and  been  arrested  for  it,  to  which 
most  of  them  replied  that  they  had  never  heard  of  it.  Of 
some  of  said  witnesses  the  district  attorney  also  inquired  if 
they  had  not  heard  of  the  defendant's  arrest  for  unlawfully 
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killing  an  elk.  To  this  line  of  qnestions  in  most  instances  no  ob- 
jection  or  assignment  of  misconduct  was  made  at  the  time,  nor 
was  the  good  faith  of  the  district  attorney  in  asking  these 
qnestions  assailed  at  the  trial ;  and  it  seems  very  clear  that  the 
questions  themselves  had  a  direct  bearing  upon  the  issue  as 
to  the  particular  qualities  of  the  defendant  to  which  these 
several  witnesses  were  called  to  testify,  and  that,  in  the  ab- 
sence of  a  showing  of  bad  faith  on  the  part  of  the  prosecuting 
ofScer,  they  were  within  the  proper  bounds  of  his  cross-exam- 
ination. The  district  attorney  also  asked  of  a  number  of 
said  witnesses  whether  they  had  heard  that  the  defendant 
had  on  several  occasions  been  arrested  for  speeding  his 
automobile  beyond  the  legal  limit,  and  in  some  instances  had 
pleaded  guilty  and  paid  fines  therefor.  In  most  cases  this 
question  was  asked  and  answered  negatively  without  objec- 
tion or  assignment  of  misconduct.  It  may  be  seriously  ques- 
tioned whether  a  person  habituated  to  reckless  driving  of  an 
automobile  to  the  extent  of  being  in  a  number  of  cases  and 
in  several  counties  arrested  therefor  is  of  that  kindly  and 
humane  disposition  which  the  character  witnesses  of  the  de- 
fendant herein  would  have  had  the  jury  believe  him  to  be; 
but  however  this  may  be,  it  appears,  as  above  stated,  that  in 
most  instances  no  objection  or  assignment  of  misconduct  was 
made  to  these  questions,  and  that  also  in  most  cases  the  wit- 
nesses stated  that  they  had  never  heard  of  the  matter,  and 
in  some  instances  the  witnesses  admitted  that  they  had  heard 
of  these  episodes.  It  further  appears  from  the  record  that 
no  request  was  made  to  the  court  for  an  admonition  to  the 
jury  to  disregard  this  evidence;  nor  was  any  instruction  to 
that  eflfect  requested ;  nor  was  the  good  faith  of  the  di  strict 
attorney  in  making  these  inquiries  at  the  time  brought  into 
question.  Under  these  circumstances  no  prejudicial  error 
can  be  predicated  upon  the  action  of  the  district  attorney  in 
making,  or  of  the  court  in  permitting,  the  inquiry  as  to 
whether  the  character  witnesses  for  the  defendant  knew  of 
his  arrests  and  pleas  of  guilty  and  fines  for  unlawful  speeding. 
The  district  attorney  is  also  charged  with  misconduct  in 
asking  several  of  said  witnesses  whether  they  had  heard  it 
discussed  that  the  defendant  was  under  investigation  by  the 
police  department  of  San  Francisco  for  the  selling  of  several 
stolen  automobiles.  The  question  was  improper,  and  the  ac- 
tion of  the  district  attorney  in  asking  it  an  act  of  misconduct 
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on  his  part;  but  the  record  shows  that  the  court  in  each  in- 
stance snstained  the  defendant's  objections  to  the  question, 
and  further  shows  that  while  the  defendant's  counsel  assigned 
the  act  of  the  district  attorney  as  misconduct,  no  request  was 
made  of  the  court  to  admonish  or  instruct  the  jury  to  dis- 
regard the  same.  Notwithstanding  this,  the  court  of  its  own 
motion  gave  the  jury  the  following  instruction:  ''Offers  of 
testimony  by  either  counsel  which  the  court  refused  to  admit 
in  evidence,  and  answers  given  by  witnesses  which  may  have 
been  stricken  out  by  the  court,  are  not  evidence,  and  should 
be  disregarded  by  you.  It  sometimes  happens  that  counsel 
asl.s  a  question  of  a  witness  which  contains  an  insinuation 
against  one  or  other  party  to  the  action.  The  insinuations 
contained  in  such  questions  are  not  evidence,  and  you  must 
disregard  them."  It  is  to  be  assumed  that  the  jury  heeded 
this  admonition  with  respect  not  only  to  this  precise  inquiry, 
but  also  as  to  other  questions  of  doubtful  propriety  respecting 
which  objections  were  made  and  sustained  by  the  court 
{People  V.  Burke,  18  Cal.  App.  72,  [122  Pac.  435].) 

The  district  attorney  is  also  charged  with  misconduct  in 
having  asked  of  the  witness  Charles  Swanberg  the  following 
question:  **Q.  Did  you  ever  hear  it  discussed,  Mr.  Swanberg, 
that  on  the  day  of  this  affair  he  [the  defendant]  was  visit- 
ing at  the  home  of  a  person  who  had  been  arrested  as  a  mem- 
ber of  the  Black  Hand  Society!'*  Before  objection  could  be 
made  the  witness  responded,  **I  never  heard  it  discussed." 
The  defendant  then  made  his  objection  and  assignment  of 
misconduct;  whereupon  the  court  stated  to  the  counsel  for 
the  defendant,  "If  you  wish  it  will  be  stricken  out."  No 
such  request  was  made,  however,  nor  was  the  court  asked 
to  either  admonish  or  instruct  the  jury,  nor  was  the  district 
attorney  charged  with  bad  faith  in  making  the  inquiry.  It 
is  sufficient  to  say,  therefore,  that  since  the  defendant  chose 
to  allow  the  question  and  answer  to  stand,  and  made  no 
request  for  an  admonition  or  instruction  to  the  jury  to  dis- 
regard it,  no  prejudicial  misconduct  sufficient  to  justify  a 
reversal  of  the  case  can  be  predicated  upon  the  asking  of  the 
question. 

The  appellant  further  contends  that  the  district  attorney 
was  guilty  of  misconduct  in  producing  a  justice  of  the  peace 
of  San  Mateo  with  his  docket,  for  the  purpose  of  showing 
affirmatively  that  the  defendant  had  in  fact  been  arrested,  and 
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pleaded  guilty  and  paid  a  fine  upon  the  charge  of  unlawful 
speeding.  It  is  8u£3cient  to  say  that  the  evidence  was  incom- 
petent, and  its  proffered  introduction  improper,  but  that  the 
court  promptly  sustained  an  objection  to  it,  and  that  the 
defendant  neither  assigned  the  proffer  of  it  as  misconduct  nor 
asked  for  an  instruction  to  the  jury  to  disregard  it.  The 
error  and  impropriety  of  its  offer  in  evidence  must  therefore 
be  held  to  have  been  cured  by  the  foregoing  voluntary  in- 
struction of  the  court  in  its  final  charge  to  the  jury. 

With  regard  to  the  alleged  acts  of  misconduct  on  the  part 
of  the  district  attorney  during  the  argument  of  the  case,  we 
do  not  deem  it  necessary  to  deal  with  these  in  detail,  for  the 
reason  that  in  most  instances  the  court  admonished  the  dis- 
trict attorney  to  confine  himself  to  the  evidence  in  the  case ; 
and  for  the  further  reason  that  upon  the  whole  these  impru- 
dent remarks  of  the  district  attorney  were  not  in  our  opinion 
sufiSciently  prejudicial  to  have  seriously  affected  the  verdict 
or  to  warrant  a  reversal  of  the  case ;  particularly  in  view  of 
the  fact  that,  as  above  stated,  the  proof  presented  to  the  jury 
in  the  form  of  testimony  and  exhibits  was  amply  sufficient  to 
justify  the  verdict  of  conviction,  and  to  warrant  the  conclu- 
sion that  none  of  the  several  alleged  acts  of  misconduct  on 
the  part  of  the  prosecuting  officer  were  sufficiently  prejudicial 
in  character  or  influential  in  effect  as  to  cause  the  verdict  of 
conviction  in  this  case  to  have  been  a  miscarriage  of  justice. 

The  final  contention  of  the  appellant  is  that  the  section 
of  the  Penal  Code  under  which  the  defendant  was  prosecuted 
and  convicted  is  unconstitutional,  for  two  alleged  reasons: 
First,  that  the  section  does  not  expressly  embody  in  its  phrase- 
ology words  limiting  its  application  to  those  persons  who 
knowingly  cause  their  vehicles  to  collide  with  those  occupied 
by  others.  But  our  reading  of  the  section  in  question  con- 
vinces us  that  the  element  of  knowledge  of  the  fact  of  the 
collision  is  necessarily  to  be  implied  from  the  requirements 
of  the  act,  to  the  effect  that  drivers  of  such  vehicles  must 
stop  and  render  aid  to  those  who  may  possibly  have  been 
injured  in  the  collision.  Moreover,  section  20  of  the  Penal 
Code,  which  is  to  be  read  together  with  and  into  the  section 
under  review,  provides  that  *'In  every  crime  or  public  offense 
there  must  exist  a  union,  or  joint  operation  of  act  and  intent, 
or  criminal  negligence."  We  are  of  the  opinion  that  the 
act  is  not  unconstitutional  for  the  first  reason  assigned. 
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The  appellant  nrges  as  the  second  reason  for  its  alleged 
invalidity  its  provision  requiring  the  driver  or  occupant  of 
a  vehicle  striking  another  to  give  certain  information  as  to 
the  number  of  the  vehicle,  the  name  and  address  of  the  driver 
and  of  the  owner  and  of  its  passengers.  It  is  claimed  that 
this  requirement,  by  compelling  the  persons  of  whom  such 
information  is  demanded  to  be  witnesses  against  themselves, 
amounts  to  a  violation  of  section  13  of  article  I  of  the  state 
constitution.  But  the  appellant  concedes  that  this  point  has 
been  decided  adversely  to  his  contention  in  a  number  of  cases 
from  other  states  which,  as  respondent  shows,  have  been  ap- 
proved by  this  court  in  the  case  of  People  v.  Diller,  24  Cal. 
App.  799,  802,  [142  Pac.  797],  There  is  therefore  no  merit 
in  this  contention. 

Judgment  and  order  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  16,  1917,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  13, 1917. 


[(3v.  No.  16W.    Beeond  Appellate  District.— February  14,  1917.] 

FLOBENCIA  DILGER,  a  Minor,  etc.,  Respondent,  v.  C.  P. 
WHITTIER,  Appellant. 

NieuoBNCE— Collision  of  Automobiles — Injury  to  Minor— Appeai/— 
Bbcobd  —  Presumption. — In  an  action  for  damages  for  personal 
injuries  sustained  bj  a  child  as  a  result  of  being  struck  by  an 
automobile,  which  was  diverted  from  the  roadway  and  precipitated 
against  her  by  reason  of  colliding  with  another  automobile  operated 
by  the  defendant,  it  will  be  assumed  on  appeal  that  the  jury  was 
justified  in  finding  that  the  injury  was  due  solely  and  alone  to 
defendant's  negligence  in  operating  his  car,  where  the  evidence 
touching  the  action  of  the  parties  in  the  operation  of  their  cars  was 
conflicting,  and  the  plat  of  the  location  and  position  of  the  cars 
used  by  the  witnesses  in  testifying  not  brought  up  on  the  appeal. 
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Id.— Evn>KNCE — Speed  of  Cab. — In  such  an  action  an  objection  tba€  a 
witness  who  was  allowed  to  testify  as  to  the  speed  of  defendant's  ear 
had  not  seen  the  car  in  sufficient  time  prior  to  the  accident  to  testif  j 
on  the  subject  goes  to  the  weight,  rather  than  to  the  competency,  of 
the  evidence,  and  its  admission  is  not  error  where  it  differed  bat 
little  from  the  evidence  offered  by  the  defendant  on  the  subject 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County,  and  from  an  order  denying  a  new  trial.  J.  W. 
Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Qeorge  E.  Whitaker,  for  Appellant. 

Bowen  Irwin,  and  Fred  L.  Seybolt,  for  Respondent. 

SHAW,  J. — This  is  an  action  brought  by  plaintiff,  a  minor 
four  years  of  age,  to  recover  damages  for  personal  injuries  sus- 
tained while  playing  in  a  vacant  lot  adjoining  her  father's 
place  of  business,  as  a  result  of  being  struck  by  an  automobile 
driven  by  one  Earl  Oldham,  which,  it  is  claimed,  was  diverted 
from  the  roadway  and  precipitated  against  plaintiff  by  reason 
of  colliding  with  another  automobile  negligently  operated  by 
defendant.  The  case  was  tried  by  a  jury,  which  rendered  a 
verdict  for  plaintiff  in  the  sum  of  one  thousand  dollars,  for 
which  judgment  was  entered  in  her  favor,  and  from  which, 
and  an  order  denying  his  motion  for  a  new  trial,  defendant 
appeals. 

Appellant's  chief  contention  is  that  the  verdict  is  not  justi- 
fied by  the  evidence,  in  that  it  fails  to  show  that  defendant  was 
guilty  of  any  negligence  in  operating  his  car,  but,  on  the  con- 
trary, shows  that  the  injury  sustained  was  due  to  Oldham's 
negligence. 

Not  only  is  the  evidence  touching  the  action  of  both  Oldham 
and  defendant  in  operating  their  respective  cars  conflicting, 
but  the  plat  of  the  location  and  position  of  the  cars  used  by 
the  witnesses  in  testifying  is  not  before  us ;  hence  much  of  the 
testimony  is  meaningless.  No  purpose  could  be  served  by  an 
extended  reference  to  the  conflicting  evidence.  SufSce  it  to 
■ay,  there  appears  to  be  testimony  which  tended  to  show  and 
which,  when  illustrated  by  the  plat  in  connection  with  which 
i\  was  ^ven,  w/iffht^  and  th^r^for^  sinc^  it  is  not  brought  up 
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we  must  assume  that  it  did,  clearly  justify  the  jury  in  finding 
that  the  injury  was  due  solely  and  alone  to  defendant's  negli- 
gence in  operating  his  car. 

The  accident  occurred  in  the  unincorporated  town  of  Fel- 
lows, in  Kern  County,  through  which  a  highway,  known  as 
the  Midway  Road,  extended  north  and  south.  The  father  of 
the  plaintiff,  W.  J.  Dilger,  had  a  place  of  business  on  the  east 
side  of  this  highway,  which,  between  the  sidewalks,  was  some 
forty-seven  feet  in  width.  Adjoining  Dilger 's  place  of  busi- 
ness  on  the  north  were  two  vacant  lots,  on  one  of  which  and 
next  to  the  northwest  comer  of  her  father's  house  plaintiff 
was  playing.  Defendant  was  driving  a  Cadillac  car  on  the 
right-hand  side  of  this  highway,  going  in  a  southerly  direc- 
tion at  a  speed  of  some  twenty  or  twenty-five  miles  per  hour, 
and  Oldham,  driving  a  Ford  car,  was  closely  following  a 
Santa  Fe  car  going  northerly  and  traveling  near  the  center 
of  the  roadway.  At  a  point  about  opposite  Dilger 's  place,  de- 
f  endant  met  the  Santa  Fe  car,  when,  instead  of  passing  it  to 
the  right,  he  turned  to  the  left  thereof,  and  when  clear  of  the 
Santa  Fe  car  met  the  one  driven  by  Oldham,  who,  while  in  the 
rear  of  and  close  to  the  Santa  Fe  car,  was  nearer  to  the  side- 
walk on  his  right  At  the  time  it  appears  that  Oldham  was 
traveling  at  a  speed  of  five  miles  per  hour,  and,  seeing  defend- 
ant approaching  at  a  high  speed  immediately  in  front  of  him 
on  the  wrong  side  of  the  highway,  turned  sharply  to  the  right, 
toward  the  vacant  lot,  in  an  effort  to  escape,  when  defendant's 
car  collided  with  the  side  of  the  Ford  machine,  projecting  it 
some  fifteen  feet  against  the  child  on  the  vacant  lot.  Pre- 
sumably the  jury  concluded  the  accident  would  not  have 
occurred  had  defendant  observed  the  law  of  the  road  which 
required  him  to  pass  to  the  right  of  the  Santa  Fe  car.  On 
the  other  hand,  Oldham,  since  he  was  operating  his  car  slowly 
on  the  side  of  the  street  to  which  he  was  entitled,  was  not,  as 
shown  by  the  record,  guilty  of  any  negligence  which  con- 
tributed to  plaintiff's  injury.  It  devolves  upon  an  appellant 
to  aflSrmatively  show  prejudicial  error.  Upon  the  record  pre- 
sented it  cannot  be  said  there  is  an  absence  of  sufiScient  evi- 
dence to  justify  the  verdict  of  the  jury,  which  we  must  pre- 
sume, in  the  absence  of  the  instructions,  copy  of  which  is 
omitted  from  the  record,  was  properly  instructed  as  to  the  law 
applicable  to  the  case. 

|8  O^I.  App.— ^ 


Digitized  by 


Google 


18  DiLOER  V.  Whittibb.  [33  Cal.  App. 

Basing  his  claim  upon  the  fact  that  W.  J.  Dilger's  view  of 
defendant's  car  prior  to  its  colliding  with  that  of  Oldhara  was 
not  of  sufficient  length  as  to  time  as  to  enable  him  to  testify 
upon  the  subject,  appellant  insists  the  court  erred  in  permit- 
ting him  to  testify  that  it  was  running  at  a  speed  of  twenty 
to  twenty-five  miles  per  hour.  In  our  opinion,  the  objection 
goes  to  the  weight  rather  than  to  the  competency  of  the  evi- 
dence, which  differed  little,  if  any,  from  evidence  upon  the 
same  subject  offered  by  defendant.  In  no  event  could  it  have 
affected  the  verdict. 

The  court,  over  defendant's  objection,  permitted  plaintiff 
to  introduce  in  evidence  the  torn  clothes  of  the  child  and  to 
testify  as  to  tears  and  rents  therein.  While  the  evidence  was 
immaterial,  inasmuch  as  it  did  not  tend  to  show  either  negli- 
gence on  the  part  of  defendant  or  injuries  to  the  child,  never- 
theless it  is  impossible  to  conceive  how  defendant  could  have 
been  prejudiced  by  the  ruling.  Surely  the  dress  shown  to 
have  rents  in  it  was  not  calculated  to  appeal  to  the  passions  of 
the  jury  to  such  an  extent  as  to  cause  it  to  render  a  verdict  for 
excessive  damages;  nor  is  the  verdict  in  this  case,  when  the 
child's  injuries  are  considered,  subject  to  such  objection. 

One  of  the  appellant's  grounds  of  motion  for  a  new  trial 
was  surprise  which  ordinary  prudence  could  not  have  guarded 
against,  in  support  of  which  defendant  filed  the  affidavit  of  his 
attorney,  from  which  it  appears  that  at  some  time — whether 
before  or  pending  the  trial  is  not  shown — he  placed  in  the 
hands  of  the  sheriff  of  Kern  County  for  service  a  subpoena 
for  Earl  Oldham  and  one  Mait  Smith,  both  of  whom,  it  was 
claimed,  would  give  material  testimony  in  favor  of  the  defend- 
ant; that  diligent  search  was  made  by  said  sheriff  for  said 
witnesses,  without  success.  No  facts  are  stated  from  which 
the  court  could  determine  what  effort  the  sheriff  made  to  serve 
the  subpoena,  and  from  aught  that  is  shown  to  the  contrary, 
defendant  did  not  place  the  subpoena  in  the  hands  of  the 
sheriff  with  instructions  to  serve  it  until  the  trial  was  com* 
menced.  It  cannot  be  said  there  was  any  abuse  of  discretion 
on  the  part  of  the  court  in  denying  the  motion  upon  such 
ground. 

Finding  no  prejudicial  error  in  the  record,  the  judgment 
and  order  appealed  from  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 
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[C5v.  No.  2201.    Second  Appellate  Diatrict— February  14,  1917.] 

ADOLPH  EAMISH,  Respondent,  ▼.  ELMER  N.  WORKMAN 
et  iJ.,  Appellants. 

Landlord  and  Tenant — Amount  Paid  m  Addition  to  Rent— Bonus — 
Construction  of  Lease. — Under  a  lease  of  property  for  the  tenn 
of  ten  years  providing  that  the  lessees  "will  pay  to  the  lessor  as  a 
further  consideration  for  this  lease  in  addition  to  the  rent  herein- 
aboye  reserved  the  sum  of  $7,200,  receipt  of  which  is  hereby  acknowl- 
edged by  the  lessor,"  and  that,  if  the  lessees  should  pay  the  rent 
reserved  when  due,  and  perform  and  observe  the  agreements  of 
the  lease  for  the  first  nine  years,  seven  months,  and  twelve  days, 
and  the  lease  shall  not  be  terminated  within  such  period  by  the 
re-entry  of  the  lessor,  he  will  credit  the  sum  of  seven  thousand  two 
hundred  dollars  upon  the  remainder  of  the  term,  such  sum  is  not 
to  be  construed  as  security  for  the  payment  of  the  rent  reserved 
during  the  time  ending  with  the  eviction  of  the  lessees  for  non- 
payment of  rent  and  any  damages  sustained,  but  as  in  the  nature 
of  a  bonus  or  additional  consideration  for  the  lease  of  the  premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 
Lewis  R.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Williams,  Ooudge  &  Chandler,  I.  Henry  Harris,  and  Daniel 
M.  Hunsaker,  for  Appellants. 

Olin  Wellborn,  Jr.,  and  Alfred  H.  McAdoo,  for  Respondent. 

SHAW,  J. — This  controversy  grew  out  of  a  lease  of  prop- 
erty made  by  plaintiff  to  defendants  Workman  and  Sturm  and 
their  assignors,  for  a  term  of  ten  years,  for  the  sum  of  one 
hundred  and  eighty  thousand  dollars,  payable  in  advance  in 
monthly  installments  of  one  thousand  five  hundred  dollars. 

Default  was  made  in  the  pajonent  of  the  rent  due  Decem- 
ber 1,  1912,  whereupon  plaintiff  instituted  a  proceeding  in 
unlawful  detainer  for  restitution  of  the  property  and  recovery 
of  the  rent  then  due  for  said  month,  for  which  judgment  was 
rendered  on  January  31,  1913,  pursuant  to  which,  notwith- 
standing an  appeal  perfected  therefrom  by  defendants,  they 
were  evicted  from  the  property  on  February  10th  following. 
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The  present  action,  filed  April  26,  1913,  was  to  recover  the 
rent  for  the  period  extending  from  January  Ist  to  February 
10th,  during  which  the  premises  were  held  and  occupied  by 
defendants,  and  for  which  judgment  in  the  sum  of  two  thou- 
sand dollars  was  rendered  in  favor  of  plaintiff,  from  which, 
and  an  order  denying  their  motion  for  a  new  trial,  both  Work- 
man and  Sturm,  as  defendants,  and  the  former  also  as  cross- 
complainant,  appeal. 

The  lease  provided,  among  other  things,  that  upon  default 
in  payment  of  the  rent  reserved,  the  lessor,  at  his  option, 
might  enter  upon  the  demised  premises  and  remove  all  per- 
sons therefrom.  By  another  provision  it  was  agreed  that  the 
lessees  "will  pay  to  the  lessor  as  a  further  consideration  for 
this  lease  in  addition  to  the  rent  hereinabove  reserved  the  sum 
of  seventy-two  hundred  dollars,  receipt  of  which  is  hereby 
acknowledged  by  the  lessor";  and  "that  if  the  lessees  shall 
pay  the  rent  herein  reserved  when  the  same  becomes  due 
hereunder,  and  shall  well  and  truly  perform  and  observe  all 
the  covenants  and  agreements  herein  contained  on  their  part 
to  be  performed  and  observed,  during  the  first  nine  years, 
seven  months  and  twelve  days  of  this  lease,  and  this  lease  shall 
not  be  terminated  by  the  re-entry  of  the  lessor  as  hereinafter 
provided  within  said  period  of  nine  years,  seven  months  and 
twelve  days,  he  will  credit  the  sum  of  seventy-two  hundred 
dollars  hereinafter  provided  to  be  paid  to  him  by  the  lessees 
upon  the  last  four  months  and  eighteen  days'  rent  under  this 
lease." 

While  appellants  admit  that  they  occupied  the  premises  dur- 
ing the  month  of  January  and  up  to  February  10th,  the  rent 
for  which  period  under  the  terms  of  the  lease  was  two  thou- 
sand dollars,  they  insist  their  obligation  to  pay  the  same  was 
fully  adjudicated  in  the  action  for  unlawful  detainer,  wherein 
judgment  was  rendered  for  one  thousand  five  hundred  dollars, 
which  judgment  they  claim  constituted  a  bar  to  the  mainte- 
nance of  this  action.  At  the  trial  it  was  in  substance  stipu- 
lated that  in  the  unlawful  detainer  action  no  claim  was  made 
for  any  damages,  nor  for  rent,  other  than  one  thousand  five 
hundred  dollars  due  for  the  month  of  December,  for  which 
and  the  restitution  of  the  premises  judgment  was  rendered, 
but  not  executed  as  to  restitution  until  February  10th.  The 
action  did  not  involve  the  rent  for  the  period  extending  from 
January  Ist  to  February  10th,  nor  was  there  any  judgment 
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therefor  rendered.  Moreover,  tliis  judgment  was  not  final, 
for  the  reason  that  an  appeal  was  perfected  therefrom,  and 
hence,  there  being  no  final  determination  of  the  question  as 
to  plaintiff's  right  to  forfeit  the  lease,  the  question  was  left 
as  though  it  had  never  been  tried,  even  though  no  stay  was 
directed  by  the  court  as  provided  in  section  1176  of  the  Code 
of  Civil  Procedure.  Hence,  so  long  as  defendants  continued 
to  occupy  the  premises,  pending  the  final  determination  of  the 
action  for  unlawful  detainer,  the  lease  constituted  the  measure 
of  their  liability  for  such  time  as  they  remained  in  possession. 
Appellants'  chief  ground  for  a  reversal,  and  upon  which 
they  devote  much  of  their  argument,  is  based  upon  the  pro- 
vision of  the  lease  pursuant  to  which  they  paid  plaintiff  seven 
thousand  two  hundred  dollars,  claim  to  which  is  asserted  in 
both  the  answer  and  cross-complaint.  Notwithstanding  the 
plain  language  in  which  the  provision  is  couched,  the  mean- 
ing of  which,  to  our  minds,  admits  of  no  controversy,  they 
insist  that  it  should  be  construed  as  security  for  the  payment 
of  the  rent  reserved  during  the  time  ending  with  their  evic- 
tion and  any  damages  sustained  by  plaintiff;  that  when  the 
landlord  elected  to  evict  defendants  from  the  premises  for 
nonpayment  of  rent  he  waived  all  claim  to  the  seven  thousand 
two  hundred  dollars,  except  in  so  far  as  it  was  necessary  to 
apply  it  in  payment  of  rent  then  due  or  accrued.  As  stated 
in  Dutton  v.  CJiristie,  63  Wash.  373,  [115  Pac.  857],  where  a 
similar  question  was  involved:  "We  cannot  agree  with  this 
contention  without  in  effect  writing  a  new  contract  for  the 
parties.'*  Clearly,  the  seven  thousand  two  hundred  dollars 
was  paid  for  a  ten-year  lease  of  the  premises,  upon  the  condi- 
tions and  terms  specified  therein.  Defendants  parted  with  the 
money,  not  as  a  penalty  or  as  security,  but  as  a  payment  the 
consideration  for  which  was  the  execution  of  the  lease  on 
the  part  of  plaintiff.  The  title  thereto  passed  absolutely  to 
the  lessor,  unaffected  by  the  fact  that  he  agreed,  upon  the  per- 
formance of  certain  conditions  by  defendants,  to  give  them 
credit  therefor.  The  conditions  were  never  performed  by  de- 
fendants, and  hence  they  could  have  no  claim  to  the  fund. 
The  authorities  which  appellants  cite  in  support  of  their  con- 
tention all  appear  to  have  been  cases  where  the  deposit  was 
made  with  the  lessor  upon  the  execution  of  the  lease  as  security 
for  the  payment  of  the  rent,  and  in  such  cases,  upon  the  lessor 
evicting  the  tenants,  it  is  uniformly  held  that  he  cannot  assert 
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claim  to  the  amount  so  deposited,  over  and  above  rent  due, 
with  damages  sustained.  The  cases  cited  by  appellants  in- 
volve deposits  made  as  **a  guaranty,"  "as  indemnity,"  as 
"a  penalty,"  **for  security,"  etc.,  and  hence  are  readUy  dis- 
tinguished from  the  case  at  bar.  This  view  finds  full  support 
in  the  case  of  Dwtton  v.  Ckristie,  63  Wash.  373,  [115  Pac. 
857]. 

The  provisions  of  the  lease  in  question  hereinbefore  quoted 
should  be  interpreted  in  accordance  with  the  plain  import  of 
the  language  used,  and  thus  construed  it  is  clear  that  the  par- 
ties intended  the  seven  thousand  two  hundred  dollars  to  be  in 
the  nature  of  a  bonus  or  additional  consideration  paid  the 
lessor  as  an  inducement  to  make  the  lease  upon  the  terms  and 
conditions  therein  contained;  and,  as  stated,  the  fact  that  upon 
the  performance  of  all  the  covenants  and  agreements  con- 
tained in  the  lease  to  be  performed  by  the  lessees  during  the 
first  nine  years,  seven  months,  and  twelve  days  of  the  term 
thereof,  he  promised  in  effect  to  release  them  from  the  pay- 
ment of  rent  at  the  rate  of  one  thousand  five  hundred  dollars 
per  month  for  the  last  four  months  and  eighteen  days  of  the 
term  so  demised,  furnishes  no  reason  for  appellants'  con- 
tention. 

The  judgment  and  order  appealed  from  are  a£Srmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  12,  1917. 
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tCrim.  No.  627.    Second  Appellate  District.— February  14,  1917.] 

THE  PEOPLE,  Respondent,  ▼.  GEOEQE  W.  GILBRETH, 

Appellant 

Ceiional  Law — ^New  TriaI/— Failubi  to  Pronounci  Judgmint  Within 
Statutobt  Time.— Under  the  provisionB  of  sections  1191  and  1208 
of  the  Penal  Code,  a  defendant  in  a  criminal  action  is  entitled  to  a 
new  trial,  where  an  application  for  probation  is  made,  and  the  time 
for  hearing  the  application  and  for  pronouncing  judgment  extended 
iOTeial  times,  and  the  application  finally  denied  and  judgment  pro- 
nounced thirty-three  days  after  the  date  of  conviction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Log 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Gavin  W.  Craig,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

A.  A.  Sturges,  Waldo,  Boot  &  Dysert,  and  G.  E.  Waldo, 
for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke,  Dep- 
uty Attorney-General,  for  Respondent. 

JAMES,  J. — The  defendant,  by  verdict  of  the  jury  re- 
turned on  the  fourteenth  day  of  September,  1916,  was  found 
guilty  of  the  crime  of  embezzlement,  a  felony.  He  made  oral 
application  for  release  on  probation,  and  the  court,  without 
request  or  consent  of  the  defendant,  fixed  the  time  for  hear- 
ing of  this  application  and  for  pronouncing  judgment  at 
September  28,  1916.  On  September  28th,  at  the  request  of 
defendant,  time  was  extended  to  October  5th.  Another  ex- 
tension was  made  from  October  5th  to  October  10th,  at  the 
request  of  defendant.  On  October  10th,  however,  without  the 
request  of  defendant,  time  was  extended  to  October  17th, 
which  was  thirty-three  days  after  the  date  of  conviction. 
The  court  at  the  latter  time  denied  the  application  for  pro- 
bation, and  the  defendant  then  made  his  motion  for  a  new 
trial,  the  principal  ground  being  that,  under  the  provisions 
of  sections  1191  and  1202  of  the  Penal  Code,  the  court  had 
no  jurisdiction  to  pronounce  judgment.     Sentence  being  pro* 
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nounccd,  this  appeal  was  taken  from  the  judgment  and  from 
the  order  denying  the  application  for  a  new  trial. 

The  requirement  of  the  provisions  of  section  1191  of  the 
Penal  Code,  which  limits  the  time  for  the  pronouncing  of  judg- 
ment after  conviction,  has  been  before  tUs  court  and  the  dis- 
trict court  of  appeal  for  the  first  district  heretofore.  These 
provisions  have  been  construed  to  be  mandatory  in  effect  and 
designed  to  produce  speedy  determination  of  criminal  pro- 
ceedings  in  the  trial  court.  We  refer  to  the  cases  of  People 
V.  Winner,  31  Cal.  App.  362,  [160  Pac.  689,  23  Cal.  App.  Dec. 
331],  and  People  v.  Boling,  32  Cal.  App.  42,  [161  Pac.  1169]. 
The  views  of  this  court  as  declared  in  the  decision  first  men- 
tioned are  in  harmony  with  those  which  find  place  in  the  opin- 
ion in  the  Boling  case,  which  was  decided  in  the  first  district. 
In  the  Boling  case  there  was  a  petition  for  rehearing  in  the 
supreme  court,  which  petition  was  denied,  thereby  giving  the 
adjudication  final  approval.  On  the  authority  of  the  cases 
cited,  defendant,  the  appellant  here,  is  entitled  to  a  new  trial. 

The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CIt.  No.  2210.    Second  Appellate  District.— Febniary  16,  1917.] 

JAY  H.  POTTER,  Respondent,  v.  BACK  COUNTRY 
TRANSPORTATION  COMPANY  (a  Corporation), 
Appellant. 

Negligence  —  Personal  Injueies  —  Conflict  of  Evidenoe  —  Appeal — 
Verdict  Conclusive. — In  an  action  to  recover  damages  for  personal 
injuries,  where  the  evidence  as  to  the  negligence  of  the  defendant 
and  the  contributory  negligence  of  the  plaintiff  is  in  conflict,  the 
appellate  court  is  bound  by  the  determination  of  the  jury. 

Id. — Instruction — ^Failubb  to  Give — Appeal. — An  appellant  may  not 
on  appeal  for  the  first  time  take  advantage  of  the  trial  court's  failure 
to  give  some  specific  instruction,  if  he  presented  no  such  instructioii 
to  that  court. 

Id. — Doctrine  of  Last  Clear  Chance — ^Rioht  to  Invoke. — ^The  doc- 
trine of  "last  clear  chance"  can  be  invoked  only  in  favor  of  the  per- 
son who  is  injured. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Saa 
Diego  County.    C.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Morganstem,  McGee,  Henning  &  Hendee,  and  Doolittle  A 
Morrison,  for  Appellant 

Eirk  &  Eirk,  and  E.  E.  Eirk,  for  Respondent 

CONEEY,  P.  J. — ^The  action  is  one  to  recover  compensa- 
tion for  personal  injuries  which  resulted  from  a  collision  be- 
tween plaintiff  and  an  automobile  driven  by  a  servant  of  the 
defendant.  Pursuant  to  the  verdict  of  a  jury,  judgment  was 
entered  in  favor  of  the  plaintiff,  and  the  defendant  appeals 
therefrom. 

There  is  evidence  tending  to  show  the  following  facts:  Late 
in  the  afternoon  of  November  16, 1913,  the  plaintiff  was  walk- 
ing across  and  toward  the  west  side  of  Fourth  Street,  in  the 
city  of  San  Diego.  After  passing  the  middle  of  the  street 
he  saw  defendant's  car  coming  toward  him  at  a  distance  of 
not  more  than  150  feet  and  at  the  rate  of  about  twelve  miles 
I>er  hour.  Observing  that  the  automobile  was  changing  its 
direction,  the  plaintiff  took  a  step  backward,  checked  himself, 
and  then  started  backward  again.  Thereupon  the  automobile 
turned  again  toward  the  plaintiff  and  struck  him.  It  knocked 
him  about  eight  feet,  ran  upon  his  leg  and  broke  it,  then  re- 
versed, and  backed  away.  If  these  were  the  facts,  they  were 
sufficient  to  authorize  the  jury  to  find  in  favor  of  the  plain- 
tiff upon  his  charge  that  the  defendant  wrongfully,  unlaw- 
fully, carelessly,  and  negligently  struck  the  plaintiff  with  its 
automobile,  whereby  the  plaintiff  was  injured.  This  is  so, 
notwithstanding  testimony  tending  to  show  that  the  plain- 
tiff was  intoxicated  and  that  the  plaintiff  ran  back  into  the 
path  of  the  automobile  after  he  had  gotten  across  and  out  of 
danger.  These  were  disputed  facts,  and  the  question  of  neg- 
ligence of  the  defendant,  and  also  the  question  of  contributory 
negligence  of  the  plaintiff,  were  questions  of  fact  to  be  deter- 
mined by  the  jury  in  accordance  with  their  belief  derived 
from  the  testimony  presented.  The  testimony  of  the  plaintiff 
and  his  witnesses  as  to  these  matters  was  in  conflict  with  the 
testimony  gl  the  witnesses  produced  by  the  defendant,  and 
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we  are  bound  by  the  jury's  determination  of  the  facts.  It 
may  be  noted  by  the  way  that  the  driver  of  the  automobile 
was  not  a  witness  at  the  trial,  although  there  is  evidence  indi- 
cating that  his  testimony  could  have  been  obtained.  Appel- 
lant insists  that  it  should  not  be  held  liable  for  the  injury 
which  plaintiff  "sustained  by  suddenly  stepping  in  front  of 
defendant's  automobile."  The  difficulty  with  this  proposi- 
tion is  that,  according  to  the  testimony  which  the  jury  had  a 
right  to  believe  and  did  believe,  the  injury  was  not  thus  sus- 
tained. 

Numerous  objections  are  urged  with  respect  to  the  instruc- 
tions given  by  the  court  to  the  jury.  These  criticisms  refer 
to  an  instruction  defining  negligence ;  to  alleged  failure  of  the 
court  to  give  direction  to  the  jury  to  find  the  circumstances 
surrounding  the  occasion  under  consideration,  or  the  meas- 
ure of  care  owed  by  the  defendant  to  the  plaintiff  under  those 
circumstances;  to  the  alleged  failure  to  instruct  the  jury  that 
if  the  plaintiff  stepped  in  front  of  the  automobile  so  close  to 
it  that  there  was  not  suflBcient  time  in  which  the  appellant 
could  have  prevented  it  from  striking  plaintiff,  there  was  no 
duty  on  the  defendant  to  avoid  the  accident,  the  failure  to 
perform  which  duty  is  legal  negligence;  to  alleged  comments 
on  the  evidence,  which  appellant  claims  were  charges  to  the 
jury  upon  matters  of  fact;  to  alleged  errors  of  instructions  to 
the  jury  upon  the  duty  and  obligation  of  the  defendant  to- 
ward plaintiff  upon  the  theory  that  plaintiff  had  been  placed 
in  a  position  of  emergency  and  of  sudden  and  unexpected 
danirer;  to  an  alleged  erroneous  instruction  upon  the  doctrine 
of  **last  clear  chance'';  to  ambiguity  and  confusion  in  the 
instructions  as  a  whole ;  to  alleged  errors  in  instructions  upon 
the  measure  of  damages. 

The  record  shows  that  the  court  refused  to  give  instructions 
which  were  offered  by  the  respective  parties,  but  does  not 
show  what  these  instructions  were.  And  we  do  not  know  how 
far  the  instructions  given  by  the  court  on  its  own  motion 
were  inconsistent,  or  that  they  were  inconsistent  at  all,  with 
those  requested  by  the  appellant.  With  regard  to  omissions 
to  give  instructions,  we  need  say  no  more  than  that  an  appel- 
lant may  not  here  for  the  first  time  take  advantage  of  the 
trial  court's  failure  to  give  some  specific  instruction,  if  he 
presented  no  such  instruction  to  that  court.     {Henderson  v. 
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Los  Angeles  Traction  Co.,  150  Cal.  689,  697,  [89  Pac.  976] ; 
Eardy  v.  Schirmer,  163  Cal.  272,  275,  [124  Pac.  993].) 

We  find  no  prejudicial  error  in  the  instructions  as  given. 
Since  a  recital  of  those  instructions  would  not  raise  any  novel 
question  of  law  or  deal  with  any  unusual  application  thereof, 
we  shall  not  prolong  the  discussion  very  much  beyond  a  gen- 
eral statement  of  our  conclusions  upon  the  objections  pre- 
sented, or  set  forth  in  detail  our  concurrence  with  appellant 
as  to  various  inaccurate  words  and  phrases  which  do  not  in 
any  important  sense  affect  the  court's  statement  as  a  substan- 
tially correct  exposition  of  the  law.  Notwithstanding  these 
inaccuracies,  the  instructions  contain  a  fair  statement  of  the 
doctrine  of  negligence;  of  the  rule  requiring  ordinary  care  on 
the  part  of  the  defendant  to  avoid  injuring  the  plaintiff  and 
requiring  ordinary  care  on  the  part  of  the  plaintiff  to  avoid 
exposing  himself  to  injury;  and  of  the  rules  governing  the 
measure  of  damages.  The  language  of  the  court  in  referring 
to  the  testimony  did  not  in  any  instance  amount  to  a  state- 
ment of  the  judge's  opinion  upon  any  disputed  fact;  but,  on 
the  contrary,  he  directed  the  jury  that  in  determining  the 
facts  they  were  not  even  to  draw  any  hints  or  inferences  from 
any  statement  made  by  him.  There  was  testimony  tendinjr 
to  show  that  by  the  change  of  direction  of  the  automobile  the 
plaintiff  was  suddenly  placed  in  peril,  and  therefore  the  court 
was  authorized  to  give  the  jury  an  instruction  as  to  the  duty 
of  plaintiff  under  circumstances  of  sudden  and  unexpected 
danger. 

Complaint  is  made  that  the  court  stated  that  the  doctrine 
of  the  last  clear  chance  ''has  no  application  to  the  acts  of  the 
plaintiff  in  this  case,  so  far  as  the  circumstances  involved  in 
this  case  are  concerned,"  and  then  proceeded  to  instruct  on 
the  subject  on  the  contrary  theory.  The  instruction  as  a 
whole  is  uncertain  and  confusing  in  its  terms,  and  finally 
states  that  "if  you  see  fit  to  apply  the  last  clear  chance  to 
plaintiff's  actions,  if  you  should  believe  that  the  plaintiff  dis- 
covered that  the  automobile  was  in  danger  of  being  run  into 
by  him,  or  put  in  a  place  of  danger,  where  it  might  suddenly 
be  called  upon  to  swerve  and  cause  danger  to  itself  or  its 
driver,  and  that  the  plaintiff  discovered  that  that  danger  was 
not  apprehended  or  understood  by  the  driver,  and  that  he 
could  by  the  exercise  of  ordinary  care,  avoid  it,  or  by  the 
exercise  of  a  high  degree  of  care,  avoid  it,  it  was  his  duty  to 
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avoid  it  I  suppose  the  same  rule  does  apply  to  both  par- 
ties." It  does  not  seem  that  appellant  eould  have  been  in- 
jured by  this  instruction.  As  there  was  no  injury  to  the 
automobile  or  to  its  driver,  the  last  foregoing  quoted  state- 
ment hit  only  the  viewless  air,  so  far  as  this  case  is  concerned. 
And  there  was  no  error  in  the  court's  earlier  statement  that 
the  doctrine  of  last  clear  chance  had  no  application  to  the 
acts  of  the  plaintiff  in  this  case.  For,  *•  strictly  considered, 
this  doctrine  can  be  invoked  only  in  favor  of  the  person  who 
is  injured.'*  {Spear  v.  United  Railroads,  16  Cal.  App.  637, 
659,  [117  Pac.  956].) 

Counsel  for  appellant  state  in  their  brief  that  the  defend- 
ant has  appealed  from  the  judgment  and  from  an  order  deny- 
ing its  motion  for  a  new  trial.  The  transcript  does  not  show 
that  there  is  any  appeal,  other  than  from  the  judgment  The 
judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[<3Iv.  No.  1624.    TMrd  Appellate  District.— February  16,  1917.] 

ANNA  SCHALLMAN,  Respondent,  v.   CARL  P.  HAAS, 

Appellant. 

Parent  and  CHUiD  —  Support  of  Illegitimate  Child  —  Action  by 
Mother. — Support  Pending  Appeal. — In  an  action  brought  by  a 
mother  of  an  illegitimate  child  to  compel  its  alleged  father  to  pay 
a  monthly  sum  reasonably  necessary  for  the  support,  maintenance, 
and  education  of  the  child,  the  trial  court  has  no  inherent  power,  as 
in  actions  for  divorce  where  the  marriage  is  admitted,  to  compel  the 
father  to  pay  to  the  mother  the  costs  necessary  to  resist  an  appeal 
taken  by  the  father,  or  to  compel  the  father  to  support  the  child 
pending  the  appeal,  as  no  such  obligation  arises  until  the  paternity 
of  the  alleged  illegitimate  child  is  established. 

Id. — Construction  of  Code  Provisions. — Section  196a  of  the  CSvil  Code, 
requiring  the  father  of  an  illegitimate  minor  child  to  give  it  support 
and  education  suitable  to  his  circumstances,  and  authorizing  a  civil 
suit  in  behalf  of  the  child  by  the  mother  to  enforce  such  obligations, 
and  giving  the  court  power  to  enforce  performance  of  such  obliga- 
tions the  same  as  under  sections  138,  139,  and  140  of  the  Civil  Code, 
in  a  suit  for  divorce  by  a  wife,  does  not,  by  making  the  latter  named 
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seetlozis  a  part  of  section  196a,  impose  the  obligations  proyided  bj 
sneb  sections  upon  the  defendant  in  an  action  to  compel  the  support 
of  an  illegitimate  child,  but  the  sole  purpose  of  such  incorporation 
was  to  provide  a  full  and  complete  remedj  for  the  enforcement  of 
the  obligations  when  established. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  directing  pa3rment  of  costs  and 
counsel  fees  pending  appeal  from  a  judgment  directing  sup* 
port  of  an  illegitimate  child.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

turn  Suden  &  turn  Suden,  for  Appellant. 

Henry  H.  Davis,  for  Respondent. 

HART,  J. — This  action  was  commenced  for  the  purpose  of 
obtaining  a  decree  or  judgment  compelling  the  defendant  to 
pay  a  monthly  sum  reasonably  necessary  for  the  support, 
maintenance,  and  education  of  the  alleged  minor  child  of  the 
parties. 

The  complaint,  in  substance,  alleges:  That  the  plaintiff  is 
the  mother  and  the  defendant  the  father  of  a  minor  child, 
who  was  bom  in  the  city  and  county  of  San  Francisco,  on  the 
twenty-sixth  day  of  July,  1911 ;  that  the  defendant  has  failed, 
neglected,  and  refused  for  several  months  immediately  pre- 
ceding the  time  of  the  commencement  of  this  action  to  pro- 
vide for  said  minor  child's  support  and  maintenance;  that  the 
plaintiff  is  wholly  without  the  means  to  provide  for  and  main- 
tain said  minor  child,  being  able  only,  through  her  own  per- 
sonal labors  and  work,  and  with  the  assistance  of  relatives,  to 
provide  for  herself  the  common  necessaries  of  life;  that  **the 
defendant  has  and  possesses  the  present  means  and  ability  to 
pay  to  plaintiff  a  reasonable  sum  for  the  support,  maintenance 
and  education  of  said  minor  child,  together  with  a  reasonable 
sum  as  and  for  plaintiff's  counsel  fees  and  costs  of  court." 

The  prayer  is  for  judgment  requiring  the  defendant  to  pay 
to  plaintiff  a  reasonable  sum  monthly  for  the  support,  etc., 
of  said  child,  together  with  a  reasonable  sum  for  plaintiff's 
cotmsers  fees  and  cost  of  court  herein. 

The  answer  denies  each  and  every  one  of  the  above  stated 
allegations  of  the  complaint,  and  avers  in  paragraph  3  thereof: 
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**  Defendant  alleges  that  he  is  under  no  legal  liability  or  re- 
sponsibility whatever  to  provide  for  the  maintenance  and  sup- 
port of  the  said  minor  child,  Albert  Schallman;  that  said 
Albert  Schallman  was  born  out  of  wedlock." 

The  court  found  that  the  plaintiff  and  the  defendant  were 
the  mother  and  father,  respectively,  of  the  minor  child  re- 
ferred to  in  the  complaint ;  that  the  defendant  has  failed,  neg- 
lected, and  refused  to  provide  said  child  with  support,  main- 
tenance, etc.,  as  alleged  in  the  complaint;  that,  as  likewise 
alleged,  the  plaintiff  is  wholly  without  the  means,  and  that 
the  defendant  possesses  sufficient  means  and  ability  to  provide 
such  support,  maintenance,  etc.,  for  said  child.  Finding  6 
reads:  **That  all  the  facts  set  forth  in  defendant's  answer 
herein  contrary  to  these  findings  are  untrue." 

Within  due  time,  the  defendant  duly  served  and  filed  a 
notice  of  appeal  to  the  supreme  court  from  said  judgment, 
and  to  stay  the  execution  thereof  gave  a  bond  in  the  sum  of 
one  thousand  six  hundred  dollars,  to  which  no  exception  was 
taken,  and  which  covers  a  sum  which  would  accrue  within  a 
period  of  approximately  three  years,  should  the  judgment  be 
affirmed.  (Sharon  v.  Sharon,  67  Cal.  185,  [7  Pac.  456,  635, 
8Pac.  709].) 

Thereafter  the  plaintiff  noticed  and  filed  an  application  to 
the  trial  court  for  an  order  allowing  her  costs  and  attorney's 
fees  to  cover  the  expense  for  transcribing  the  testimony  taken 
at  the  trial,  to  be  used  on  the  motion  of  the  defendant  for  a 
new  trial  and  upon  the  appeal  from  the  judgment,  for  the 
printing  of  briefs  on  the  appeal,  for  compensation  of  her 
counsel  in  those  proceedinors,  and  further  asked  for  an  order 
requiring  the  defendant  to  pay  to  plaintiff  a  reasonable  sum 
for  the  support  and  maintenance  of  the  said  child  **  pending 
the  determination  of  defendant's  motion  for  a  new  trial  and 
decision  of  defendant's  proposed  appeal  to  the  supreme  court 
herein." 

Upon  hearing  the  above-mentioned  motion,  the  court  made 
an  order  allowing  the  same,  as  follows,  briefly :  That  the  de- 
fendant immediately  deposit  with  the  clerk  of  the  court  the 
sum  of  $150,  to  be  expended  in  the  payment  of  such  costs, 
charges,  and  disbursements  **as  may  be  necessar\'  for  plain- 
tiff's costs  and  expenses  in  preparing  her  amendments  to  de- 
fendant's bill  of  exceptions  and  all  of  her  costs  necessary  to 
be  expended  by  her  in  preparation  on  her  part  against  de- 
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fendant's  said  motion  for  a  new  trial  herein  and  defendant's 
appeal  herein'*;  that  defendant  pay  to  plaintiff  the  sum  of 
$75  as  and  for  her  counsel  fees  on  said  motion  for  a  new  trial 
and  defendant's  appeal  herein;  that,  pending  the  hearing  of 
said  motion  for  a  new  trial  and  appeal  and  the  final  deter- 
mination of  both,  the  defendant  pay  to  the  plaintiff  the  sum 
of  $20  per  month  for  the  support  and  maintenance  of  said 
minor. 

The  defendant  took  an  appeal  from  said  order,  and  filed  a 
bond  to  stay  the  execution  thereof.  It  is  the  appeal  from  said 
order  with  which  we  are  here  concerned. 

The  bill  of  exceptions  in  the  transcript  does  not  contain  the 
judgment-roll.  It  states,  however,  that,  at  the  hearing  of 
the  application  for  the  order  from  which  this  appeal  is  prose- 
cuted, the  defendant  offered  in  evidence  the  judgment-roll. 
It  is  quite  probable  that  the  judgment-roll  was,  as  a  matter 
of  fact,  received  in  evidence,  but  that,  under  the  decision  in 
Harron  v.  Harron,  128  Cal.  303,  [60  Pac.  932],  it  was  deemed 
unnecessary  to  incorporate  it  in  the  bill.  The  notice  of  the 
motion  in  this  case  stated  that  said  motion  ''will  be  made  upon 
this  notice  of  motion  and  upon  all  of  the  pleadings  and  papers 
filed  herein  and  on  all  of  the  proceedings  had  and  taken 
herein,  and  upon  such  oral  and  documentary  evidence  as  may 
be  produced  upon  the  hearing  hereof."  The  order  appealed 
from  here  was  made  by  the  judge  who  tried  the  case  upon 
the  merits  and  rendered  the  judgment  thereon.  The  record 
in  the  case  was  judicially  before  the  court  upon  the  motion, 
and,  in  the  hearing  thereof,  it  took,  as  it  had  a  right  to  do, 
judicial  notice  thereof.  (Harron  v.  Harron,  128  Cal.  303, 
[60  Pac.  932].) 

The  action  purports  to  be  based  upon  section  196a  of  the 
Civil  Code,  which  reads:  "The  father  as  well  as  the  mother, 
of  an  illegitimate  child  must  give  him  support  and  education 
suitable  to  his  circumstances.  A  civil  suit  to  enforce  such  obli- 
gations may  be  maintained  in  behalf  of  a  minor  illegitimate 
child,  by  his  mother  or  guardian,  and  in  such  action  the  court 
shall  have  power  to  order  and  enforce  performance  thereof, 
the  same  as  under  sections  138,  139  and  140  of  the  Civil  Code, 
in  a  suit  for  divorce  by  a  wife." 

It  is  vigorously  argued  by  the  defendant  that  the  complaint 
does  not  state  a  cause  of  action  under  said  section,  and  that 
the  findings,  which  follow  substantially  the  averments  of  the 
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complaint,  do  not  support  the  judgment.  It  is  further 
claimed  that  the  complaint  on  its  face  shows  that  the  minor 
child  therein  referred  to  and  not  the  plaintiff  is  the  real  party 
in  interest  in  this  action,  and  for  this  reason  said  pleading 
fails  to  state  the  existence  of  a  right  of  action  in  the  plaintiff 
upon  the  cause  of  action  so  stated.  We  recognize  much  merit 
in  the  first  stated  of  these  contentions.  As  to  the  second  we 
intimate  no  opinion,  since  we  do  not  find  it  necessary  to  con- 
sider it  on  this  appeal.  Indeed,  we  prefer  not  to  consider 
either  of  said  points,  inasmuch  as  there  is,  it  appears,  an 
appeal  from  the  judgment  pending  and  supported  by  some 
other  record  which  is  not  here,  and  it  is  preferable  that  the 
questions  suggested  should  be  disposed  of  on  said  appeal. 

We  think  the  court  transcended  its  power  in  making  the 
order  complained  of  here.  To  our  minds,  the  whole  question 
whether  a  trial  court  is  legally  authorized  to  make  such  an 
order  after  judgment  in  an  action  based  upon  section  196a 
of  the  Civil  Code  must  be  determined  upon  a  consideration  of 
statutory  law,  conceding  that  it  is  within  the  competence  of 
the  legislature  to  confer  such  power  upon  trial  courts  in  a 
case  like  this.  In  other  words,  the  power  of  the  court  to  make 
such  an  order  is  not  inherent,  but,  if  it  exists  and  can  exist 
at  all,  it  must  come  from  direct  legislative  authority. '  The 
soundness  of  this  proposition  cannot  well  be  challenged. 

It  is  doubtless  true  that,  in  actions  for  divorce  (and  it  will 
be  understood  that  we  are  now  referring  to  cases  of  that  char- 
acter wherein  there  is  no  contested  issue  of  marriage — ^that  is, 
therein  the  marriage  is  not  denied),  even  in  the  absence  of 
statutory  regulation  of  the  matter  or  express  legislative  au- 
thority therefor,  the  courts  having  cognizance  of  such  causes 
have  the  power  to  make  after  judgment  suitable  and  reason- 
able provision  for  temporary  or  permanent  alimony  or  sup- 
port and  provision  for  the  pajrment  by  the  husband  to  the 
wife  of  such  sums  as  may  be  found  to  be  requisite  to  defray 
the  expenses  necessary  to  be  incurred  by  her  in  prosecuting 
the  action  or  defending  against  it  at  the  trial  or  in  prose- 
cuting or  resisting  the  appeal,  if  one  be  taken.  This  power 
naturally  follows  from  the  nature  of  the  marriage  relation 
and  the  rights  and  duties  of  the  parties  thereupon  arising, 
and  from  the  fact  that  an  action  for  a  divorce  is  for  the  pur- 
pose of  dissolving  that  relation.  The  husband  upon  the  mar- 
riage becomes  the  head  of  the  family,  and  has  exclusive  con- 
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trol,  under  certain  restrictions  as  to  disposition,  of  the 
community  property.  As  a  rule,  he  alone  holds  the  "purse 
strings,''  and  this  is  true  even  where  the  principal  sources 
of  his  income  are  the  property  or  belongings  of  the  commu- 
nity. But,  even  if  there  be  no  community  property  and  the 
wife  is  without  separate  means,  the  authority  of  the  court  to 
compel  the  husband  after  judgment  to  pay  to  the  wife  such 
sum  or  sums  as  may  reasonably  be  required  to  prosecute  or 
resist  an  appeal  and  for  the  support  of  their  minor  children 
pending  the  appeal  will  be  recognized.  '^  Natural  justice  and 
the  policy  of  the  law,**  sajrs  Mr.  Bishop,  in  his  work  on  Mar- 
riage and  Divorce,  volume  2,  section  976,  "alike  demand  that 
in  any  litigation  between  husband  and  wife,  they  shall  have 
equal  facilities  for  presenting  their  case  before  the  tribunal. 
This  requires  that  they  should  have  equal  command  of  funds. 
So  that  if  she  is  without  means,  the  law  having  vested  (given 
control  of)  the  acquisitions  of  the  two  in  (to)  him,  he  should 
be  compelled  to  furnish  them  to  her,  to  an  extent  rendering 
her  his  equal  in  the  suit.  This  doctrine  is  a  part  of  the  same 
whereon  proceeds  temporary  alimony.  And  so  the  English 
courts  have  from  the  earliest  times  to  the  present  held  with- 
out the  aid  of  parliament,  and  nearly  all  of  our  own  have 
accepted  the  doctrine  as  of  common  law.'* 

Of  course,  where  the  matter  of  costs,  attorney's  fees,  and 
temporary  or  permanent  support  is  regulated  by  statute,  then 
the  rules  so  promulgated  must  govern,  and,  undoubtedly, 
where,  in  a  divorce  action,  a  trial  court  failed  to  follow  the 
statute  in  the  matter  of  awarding  costs,  etc.,  or  transcended 
its  authority  under  the  statute  in  that  regard,  its  action 
therein  would  be  annulled  or  set  at  naught  upon  appeal  as 
Being  void  or  beyond  the  jurisdiction  of  the  court.  In  this 
state,  as  well  as  in  most  of  the  states  at  the  present  time,  the 
matter  of  costs,  attorney's  fees,  and  alimony,  in  divorce  ac- 
tions or  suits  for  maintenance  and  support,  is  entirely  regu- 
lated and  governed  by  statute. 

But  there  is  no  analogy  between  divorce  suits  or  any  other 
action  between  a  husband  and  wife  pertaining  to  or  involving 
their  marital  relation  and  obligations  and  an  action  founded 
upon  section  196a  of  the  Civil  Code.  No  more  than  in  any 
other  of  the  various  classes  of  actions  has  a  court  the  in- 
herent power,  if,  indeed,  it  can  have  or  be  given  any  power  in 
that  respect  at  all,  to  require  a  litigant  in  a  case  of  l£is  cbar- 
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acter  to  provide  his  adversary  with  the  means  necessary  to 
defray  the  costs  and  expenses  incident  to  the  prosecution  or 
resisting  of  an  appeal  or  for  the  support  of  such  adversary, 
pending  the  disposition  of  the  cause  on  appeal.  This  proposi- 
tion necessarily  follows  from  tbe  fact  that  the  essential  issue 
to  be  determined  in  an  action  of  this  kind  is  contested.  The 
gist  or  gravamen  of  this  action  is  the  paternity  of  the  alleged 
illegitimate  child.  The  defendant  entered  the  court  denying 
that  he  was  the  father  of  the  child.  His  le^al  liability  for 
its  support  can,  therefore,  only  be  fixed  by  proof  that  he  is 
the  father.  There  is  not  as  to  the  defendant  and  the  infant, 
as  is  true  in  divorce  actions,  wherein  the  marriage  is  admitted 
or  not  denied,  a  fixed  and  admitted  status  upon  which  the 
court  is  authorized  to  exercise  a  power  whereby  a  decree 
affecting  the  rights  of  the  parties  may  be  made  in  advance 
of  the  trial  of  tbe  issues  of  fact  or  in  the  absence  of  proof. 
Nor  is  it  any  less  true  in  this  case  than  in  any  other  action, 
except  in  suits  for  divorce  and  kindred  actions,  that  a  court, 
after  judgment,  has  no  right  to  require  the  defendant  to  pro- 
vide the  plaintiff  with  the  financial  means  with  which  to  de- 
fend the  judgment  on  appeal  and  to  pay  a  monthly  sum  for 
the  support  of  the  children  pending  the  determination  of  the 
appeal.  To  recognize  such  power  in  the  trial  court  would  be 
to  assume  that,  with  the  rendition  and  entry  of  the  judg- 
ment, the  questions  at  issue  had  been  definitively  determined 
and  settled,  a  position  in  direct  contradiction  to  the  rule  that 
**An  action  is  deemed  to  be  pending  from  the  time  of  its  com- 
mencement until  its  final  determination  upon  appeal,  or  until 
the  time  for  appeal  has  passed,  unless  the  judgment  is  sooner 
satisfied."  (Code  Civ.  Proc,  sec.  1049;  Naftzger  v.  Gregg, 
99  Cal.  83,  [37  Am.  St.  Rep.  23,  33  Pac.  757]  ;  In  re  BlytTie's 
Estate,  99  Cal.  472,  [34  Pac.  108]  ;  Story  v.  Story  &  I.  Com- 
mercial  Co.,  100  Cal.  31,  [34  Pac.  675] ;  Borges  v.  HUlman,  29 
Cal.  App.  144,  150,  [154  Pac.  1075].) 

Thus  it  is  very  clear  that  there  is  no  inherent  power  or 
authority  in  a  trial  court  to  make,  after  judgment,  such  an 
order  as  the  one  here  complained  of,  and,  assuming  without 
deciding,  but  questioning  the  constitutional  right  of  the  legis- 
lature to  confer  upon  trial  courts  the  power  of  making  such 
an  order  as  the  one  here  after  judgment  in  a  case  of  this  kind, 
we  know  of  no  statute  investing  such  courts  with  such  author- 
ity, unless,  as  counsel  for  the  plaintiff  contends,  it  is  to  b© 
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found  in  sections  138,  139,  and  140  of  the  Civil  Code,  the 
provisions  of  which  are  by  section  196a  expressly  made  appli- 
cable to  a  limited  extent  to  actions  based  upon  the  last-men- 
tioned section* 

The  sections  named  read : 

**Sec.  138.  In  actions  for  divorce  the  court  may,  durilig 
the  pendency  of  the  action,  or  at  the  final  hearing  or  at  any 
time  thereafter  during  the  minority  of  any  of  the  children  of 
the  marriage,  make  such  order  for  the  custody,  care,  educa- 
tion, maintenance  and  support  of  such  minor  children  as  may 
seem  necessary  or  proper,  and  may  at  any  time  modify  or 
vacate  the  same. 

**Sec.  139.  Where  a  divorce  is  granted  for  an  offense  of 
the  husband,  the  court  may  compel  him  to  provide  for  the 
maintenance  of  the  children  of  the  marriage,  and  to  make  such 
suitable  allowance  to  the  wife  for  her  support,  during  her  life, 
or  for  a  shorter  period,  as  the  court  may  deem  just,  having 
regard  to  the  circumstances  of  the  parties  respectively ;  and 
the  court  may,  from  time  to  time,  modify  fts  orders  in  these 
respects. 

**Sec.  140.  The  court  may  require  the  husband  to  give  rea- 
sonable security  for  providing  maintenance  or  making  any 
payments  required  under  the  provisions  of  this  chapter,  and 
may  enforce  the  same  by  the  appointment  of  a  receiver,  or  by 
any  other  remedy  applicable  to  the  case.** 

The  only  section  of  the  above  which  appears  to  lend  sup- 
port to  the  contention  of  the  plaintiff  is  138.  But  when  we 
examine  the  language  of  section  196a  which  refers  to  the 
above  sections,  it  seems  to  us  that  the  irresistible  conclusion 
is  that  it  was  not  thereby  intended  to  create  any  additional 
rights  in  favor  of  the  illegitimate  child,  but  that  the  sole 
purpose  was  thus  to  provide  a  full  and  complete  remedy  for 
the  enforcement  of  the  rights  previously  given  in  said  section. 
The  language,  it  will  be  noted,  is  that  **the  court  shall  have 
power  to  order  and  enforce  performance" — of  whatt  The 
obligations  which,  in  the  preceding  part  of  the  section,  are 
established  in  favor  of  the  child  as  against  its  parents,  and 
this  to  be  attained,  as  far  as  a  court  is  authorized  to  go  in  a 
case  of  this  character  and  no  further,  in  the  manner  and 
mode  pointed  out  by  sections  138,  139,  and  140  as  applical^le 
to  actions  for  divorce.  Of  course,  we  are  not  to  be  nndor- 
stood  as  saying  that,  if  the  present,  or  a  like  cnse,  is  afiirnH-d  i.u 
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appeal  and  thus  it  is  definitively  determined  and  settled  that 
the  "obligations"  created  by  section  196a  rest  upon  the  parent 
proceeded  against,  the  trial  court,  in  such  case,  would  not  re- 
tain jurisdiction  of  the  cause  to  the  extent  of  requiring  the 
parent,  if  deemed  necessary,  to  give  reasonable  security  for 
providing  maintenance,  etc.,  for  the  child  and  of  modifying 
from  time  to  time,  if  the  circumstances  appeared  to  call  for 
ity  the  judgment  in  so  far  as  is  concerned  the  sum  to  be  paid 
for  the  child's  maintenance  and  support.  This  proposition 
we  do  not  decide,  however,  it  being  unnecessary  for  the  pur- 
poses of  this  decision  to  do  so. 

But,  as  declared,  we  are  firmly  of  the  opinion  that,  in  mak- 
ing sections  138, 139,  and  140  a  part  of  section  196a,  the  inten- 
tion of  the  legislature  was  not  to  create  in  behalf  of  the  ille- 
gitimate child  rights  additional  to  those  established  for  it  by 
the  latter  section,  but  merely  to  provide  a  remedy  for  the  en- 
forcement of  the  rights  so  established  or  created. 

Our  conclusion  is  that  the  trial  court  was  without  jurisdic- 
tion to  make  the  order  from  which  this  appeal  is  prosecuted, 
and  it  is  accordingly  reversed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  16,  1917. 


[CSt.  No.  2216.    Seeond  Appellate  District.— February  17,  1917.] 

JOSEPH  M.  SHULL,  Respondent,  v.  W.  H.  CRAWFORD, 

Appellant. 

^NCELULTION  OF  MOBTQAGE — PUBCHASE  PBICB  OF  AOENOT   CONTBAOT — 

FaU/UBB  of  Considebation — Bight  of  Pubchaser. — In  an  action 
to  cancel  b  conveyance  given  as  a  mortgage  to  secure  the  payment 
of  the  purchase  price  of  a  contract  giving  the  right  of  sale  of  sub- 
agencies  for  the  sale  of  washing-machines,  the  defendant  is  not 
entitled  to  foreclose  the  mortgage  and  leave  plaintiff  to  an  action 
for  damages,  but  the  plaintiff,  as  a  defense  to  the  foreclosure,  is 
entitled  to  show  *  failure  of  consideration  for  which  the  mort* 
gage  was  gives. 
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Id. — Total  Failubx  of  OoNsiDEBATfON — Nones  or  Rescission. — ^Where 
there  is  a  total  failure  of  eonsideration,  it  is  not  necessary  to  give 
notice  of  rescission  before  bringing  suit  to  cancel  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County,  and  from  an  order  denying  a  new  trial. 
W.  H.  Thomas,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Miguel  Estudillo,  for  Appellant. 

McFarland  &  Irving,  for  Respondent. 

SHAW,  J. — This  action  was  brought  to  cancel  and  annul 
a  certain  conveyance  of  real  estate  made  by  plaintiff  and 
his  wife  to  defendant,  which  instrument,  while  in  form  a  deed 
absolute,  was  in  fact  conceded  to  have  been  given  as  a  mort- 
gage to  secure  an  alleged  indebtedness  due  from  plaintiff  to 
defendant.  The  appeal  is  from  a  judgment  in  favor  of  the 
plaintiff  and  an  order  of  court  denying  defendant's  motion 
for  a  new  trial. 

It  appears  that  a  corporation  known  as  the  Domestic  Utili- 
ties Manufacturing  Company  was  engaged  in  the  manufac- 
ture and  sale  of  what  was  known  on  the  market  as  the 
"Vacuum  Clothes  Washer.'*  The  company  had  adopted  a 
lengthy,  complex,  and  confused  form  of  agency  contract  in 
appointing  agents  and  making  sales  of  its  washers  to  those 
who  could  be  induced  to  purchase  the  same  in  lots  of  1,667, 
and  whereby  the  purchaser  was  allotted  the  exclusive  right  to 
operate  in  territory  selected  and  agreed  upon.  The  form 
and  substance  of  this  contract  was,  if  not  intended  as  a  means 
for  the  perpetration  of  fraud,  well  calculated  to  deceive  the 
unwary  and  appeal  to  the  gullible,  for  the  reason  that,  while 
the  purchaser  was  required  to  pay  five  thousand  dollars  for 
which  he  received  1,667  washing-machines,  it  gave  him  the 
right,  provided  he  could  find  persons  equally  unsophisticated, 
to  sell  like  contracts  for  five  thousand  dollars,  for  each  of 
which  he  was  to  retain  as  his  commission  $3,333,  the  balance 
of  $1,667  going  to  the  company  for  the  1,667  washing- 
machines  which  it  furnished  to  the  purchaser  of  the  contract, 
who  likewise  was  given  the  risfht,  upon  like  inducement,  to 
search  for  "prospects''  and,  if  found,  develop  them  if  pos- 
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sible.  The  evidence,  however,  shows  that  to  render  one  a 
successful  agent  in  selling  the  vacuum  washing-machines,  and 
particularly  in  selling  the  contracts,  from  which  latter  the 
profits  were  to  be  derived,  required  that  the  agent  or  pur- 
chaser be  "posted,  informed,  and  educated";  so  the  contract 
provided  that  an  agent  making  a  sale  of  ** family  rights,"  or 
to  persons  to  whom  he  might  sell  "said  articles  at  wholesale," 
or  those  "appointed  as  subagents,"  should  "post,  inform, 
and  educate"  them.  Whether  or  not  defendant  was  the 
holder  of  one  of  these  valuable  contracts  is  immaterial ;  at  all 
events,  it  appears  that  he  was  authorized  to  sell  the  same, 
and  selected  Riverside  as  a  fertile  field  for  operation,  and 
where  it  seems  his  labor  was  rewarded  by  the  discovery  of 
plaintiff,  who  was  recognized  as  a  "likely  prospect."  De- 
fendant, it  seems,  was  what  is  known  as  a  "live  wire"  in  the 
business,  and  without  much  effort  convinced  plaintiff  that 
he,  too,  upon  being  "posted,  informed,  and  educated,"  could 
with  like  success  find  unsophisticated  individuals  whom  he 
could  induce  to  buy  the  privilege  of  making  like  sales  in  this 
endless  chain  scheme. 

On  September  22,  1911,  defendant  consummated  the  sale 
of  a  contract  to  plaintiff,  under  which  the  latter  was  ap- 
pointed the  duly  authorized  agent  of  the  company  in  the 
territory  embracing  the  city  of  San  Diego,  and  received  the 
1,667  vacuum  clothes-washers,  with  the  power  to  sell  like  con- 
tracts of  agency,  for  which  washers  he  paid  defendant,  as 
the  agent  of  the  company,  the  sum  of  $1,667,  and  at  the  same 
time  executed  to  defendant  the  mortgage  as  security  to  him 
for  the  payment  of  his  commission  of  $3,333,  which  plaintiff 
knew  he  was  to  receive.  In  his  complaint  plaintiff  alleges, 
and  the  evidence  shows,  that,  in  consideration  of  his  purchase 
of  said  contract,  the  defendant  orally  promised  and  agreed 
that  he  would  "post,  inform,  and  educate"  plaintiff  with 
reference  to  said  clothes-washer,  so  that  he  would  fully  under- 
stand how  to  operate  and  demonstrate  the  same  to  the  best 
possible  advantage,  and  enable  him  to  secure  the  appoint- 
ment of  other  agents  and  subagents;  and  further  agreed 
"that  upon  said  plaintiff's  selecting  the  territory  in  which  he 
desired  to  have  the  exclusive  right  to  sell  said  washers,  that 
said  defendant,  Crawford,  would  accompany  said  plaintiff 
to  said  territory,  and  would  put  on  lectures  for  a  period  of 
two  months,  said  lectures  to  be  delivered  daily  during  said 
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period  with  the  exception  of  Sundays."  That  plaintiflf  se- 
lected the  city  of  San  Diego  as  territory,  where  he  opened 
offices  for  the  transaction  of  said  business,  and  demanded  that 
defendant  put  on  lectures  for  the  purpose  of  demonstrating 
and  assisting  him  in  the  sale  of  said  washers,  but  that  de- 
fendant at  all  times  refused  to  comply  with  said  demand  and 
deliver  said  lectures,  or  to  post,  inform,  and  educate  plaintifiP 
in  the  use  of  the  same  or  demonstration  thereof.  **That  the 
said  agreement  on  the  part  of  the  said  defendant  Crawford 
to  put  on  said  lectures  as  hereinbefore  alleged,  and  to  edu- 
cate, post,  and  inform  said  Shull  in  the  use  of  said  washers 
and  in  the  methods  to  be  pursued  in  securing  other  agents 
and  subagents  for  the  said  company  was  the  sole  and  only  con- 
sideration which  induced  the  said  plaintiff  Shull  to  enter  into 
said  agreement  with  said  defendant  Crawford,  or  to  accept 
an  appointment  as  agent  of  said  corporation,  or  to  execute 
said  contract  as  agent  with  said  corporation,  or  give  said 
note  for  $3,333  secured  as  hereinabove  alleged.  That  said 
plaintiff  Shull  has,  by  reason  of  the  failure  of  said  defend- 
ant Crawford  to  put  on  said  lectures  and  instruct  and  inform 
and  post  him  in  the  use  of  said  washers,  been  unable  to  sell 
said  washers  or  to  interest  the  public  therein  or  to  secure 
other  agents  or  subagents  for  said  company."  That  had 
plaintiff  known  that  said  Crawford  would  not  fulfill  his  said 
agreement  plaintiff  would  not  have  purchased  said  contract 
and  would  not  have  given  the  mortgage  to  secure  to  defend- 
ant the  payment  from  him  of  said  sum  of  $3,333;  all  of 
which  allegations  the  court,  in  effect,  found  to  be  true.  It 
is  also  alleged  that  said  deed  so  given  as  a  mortgage,  if  left 
outstanding,  would  constitute  a  cloud  upon  plaintiff's  title 
to  the  real  property  therein  described.  The  theory  of  the 
complaint  and  that  upon  which  the  action  was  tried  was  that 
the  mortgage  was  given  to  defendant,  which  in  fact  it  was, 
and  not  to  the  Utilities  Company,  which  received  from  plain- 
tiff all  that  was  due  to  it;  that  the  consideration  for  the 
mortgage  so  made  to  defendant  was  his  agreement  to  perform 
certain  services,  without  which  promise  plaintiff  would  not 
have  bought  the  contract  so  made  by  the  Utilities  Company, 
sale  of  which  was  made  to  him  by  defendant;  that  defendant 
refused  to  perform  the  services  constituting  the  considera- 
tion for  the  sale  so  made  by  defendant  to  plaintiff,  and  upon 
the  ground  of  a  failure  of  consideration  moving  to  plaintiff 
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from  defendant,  there  remains  nothing  upon  which  to  found 
plaintiff's  promise  to  pay  to  defendant  the  $3,333  for  which 
the  mortgage  was  given;  and  likewise  for  a  failure  of  con- 
sideration defendant  is  not  entitled  to  a  foreclosure  of  the 
mortgage,  which  he  sought  by  a  cross-complainl.  Plaintiff 
was  not  seeking  to  rescind  the  written  contract  made  with  the 
Utilities  Company  under  and  by  virtue  of  which  he  obtained 
the  1,667  washing-machines,  but  sought  to  rescind  the  oral 
agreement  made  with  defendant  whereby  he  was  induced  to 
enter  into  the  written  contract,  for  failure  to  perform  the 
services  in  consideration  of  which  plaintiff  purchased  the 
contract,  and  to  have  the  mortgage  constituting  a  cloud  upon 
his  real  estate  set  aside  and  annulled.  Section  1689  of  the 
Civil  Code  provides  that  a  party  to  a  contract  may  rescind 
the  same  if  the  consideration  therefor  becomes  entirely  void 
from  any  cause.  The  consideration  for  the  purchase  of  the 
contract  was  defendant's  promise  of  sixty  days'  services  in 
posting  and  educating  plaintiff  in  the  operation  and  demon- 
stration of  said  machines  and  assisting  him  in  the  making  of 
sales  of  five  thousand  dollar  agency  contracts  at  a  profit  of 
$3,333,  as  well  as  washing-machines,  which  promise  defendant 
refused  to  perform.  Nevertheless,  appellant  contends  that 
he  is  entitled  to  foreclose  the  said  mortgage  and  leave  plain- 
tiff to  an  action  for  damages.  To  our  minds,  such  a  course, 
under  the  circumstances  of  this  case,  would  be  highly  in- 
equitable. In  support  of  this  contention  counsel  for  appel- 
lant cites  the  cases  of  Lawrence  v.  Oayetty,  78  Cal.  126,  132, 
fl2  Am.  St.  Rep.  290,  20  Pac.  382],  and  ScJiott  v.  Schott, 
1G8  Cal.  342,  [143  Pac.  595],  in  which  the  plaintiffs  sought 
to  have  deeds  which  had  been  made  and  delivered  upon  the 
promise  of  the  grantees  to  support  the  plaintiffs  during  their 
lives  set  aside.  Such  relief  was  denied  upon  the  ground  that 
the  transaction  constituted  a  fully  executed  contract.  Such, 
however,  is  not  the  case  here.  It  is  an  unexecuted  contract 
like  that  involved  in  Howlin  v.  Castro,  136  Cal.  605,  [69  Pac. 
299].  Plaintiff  has  not  parted  with  his  property,  but  has 
merely  given  a  mortgage  thereon  to  secure  his  promise  to  pay 
defendant  $3,333,  which  the  defendant  by  a  cross-complaint 
is  seeking  to  enforce.  To  our  minds,  plaintiff,  as  a  defense 
to  the  foreclosure  action,  is  entitled  to  show  a  failure  of  the 
consideration  for  which  the  mortgage  was  given ;  and  if  this 
be  true,  it  must  follow  that  he  has  the  right  to  maintain  an 
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action  to  remove  the  doud  from  the  title  to  his  property. 
There  was  a  total  failure  of  consideration  for  plaintiff's 
promise  to  defendant,  and  hence  it  was  not  necessary  to  give 
notice  of  rescission  before  bringing  suit  to  cancel  the  mort- 
gage. (Olass  V.  OlcLSs,  4  Cal.  App.  604,  [88  Pac.  734]; 
Richter  v.  Union  Land  etc.  Co.,  129  Cal.  367,  [62  Pac.  39].) 
In  our  opinion,  not  only  did  the  complaint  state  a  cause  of 
action,  but  the  findings  to  the  effect  that  the  allegations  of 
the  complaint  were  true  support  the  judgment,  and  they  in 
turn  are  supported  by  the  evidence.  The  action  is  not  based 
upon  fraud,  either  constructive  or  actual,  of  the  Utilities 
Company,  nor  that  of  defendant,  but  solely  upon  the  ground 
that  since  defendant  failed  to  perform  the  promise  in  con- 
sideration  of  which  the  mortgage  was  given,  it  would  be 
inequitable  to  enforce  it. 

Numerous  complaints  are  made  as  to  rulings  of  the  court 
in  admitting  evidence.  These  alleged  errors  are  based  upon 
appellant's  contention  that  the  action  was  one  to  rescind  the 
contract  between  plaintiff  and  the  Utilities  Company,  instead 
of  which  the  rulings  were  based  upon  the  theory  of  the  court 
that  the  subject  of  the  litigation  was  the  oral  contract  made 
between  plaintiff  and  defendant,  which  plaintiff  sought  to 
have  annulled  for  want  of  consideration.  Considered  upon 
this  theory,  we  find  no  prejudicial  error  in  the  rulings  of 
the  court.  Nor  was  defendant  prejudiced  by  reason  of  the 
court  permitting  plaintiff  to  file  an  amended  complaint  after 
notice.  Even  should  we  concede  such  error,  it  could  not  be 
said  that  it  resulted  in  a  miscarriage  of  justice.  (Const.,  sec. 
4y2,  art.  VI.) 

In  our  opinion  the  judgment  and  order  appealed  from 
should  be  affirmed,  and  it  is  so  ordered. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal^  was  denied  by 
the  supreme  court  on  April  16, 1917. 
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[C5v.  No.  1866.    First  Appellate  District.— February  19,  1917.] 

M.  E.  MARVIN,  Respondent,  v.  ENQ-SKELL  COMPANY 
(a  Corporation),  Appellant 

Oeposition — Failurb  to  Attach  Sbal  of  Court— Amendment  and 
Admission  in  Evidence. — A  deposition  of  a  witness  taken  out  of 
the  state  upon  a  eommission  which  did  not  have  attached  to  it  the 
seal  of  the  court  as  required  by  section  2024  of  the  Code  of  Civil 
Procedure  is  subject  to  amendment  by  affixing  the  seal  thereto,  and 
properly  read  in  evidence,  upon  a  showing  that  the  witness  was  no 
longer  at  the  place  where  the  deposition  was  taken,  but  somewhere 
in  a  foreign  country,  and  that  to  have  the  deposition  again  taken 
would  cause  an  indefinite  delay  of  the  action. 

Id. — Amendment  of  Peocess — Duty  of  Ooubt.— A  court  has  eontrol 
over  its  process,  and  it  should  permit  an  amendment  to  the  same 
in  the  interests  of  justice,  and  espcciaUy  where  the  eomplaining 
party  can  show  no  resulting  injury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tlie 
City  and  County  of  San  Francisco.    Daniel  C.  Deasy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  J.  Hayes,  for  Appellant. 

Louis  H.  Brownstone,  for  Respondent 

THE  COURT.— This  is  an  appeal  by  the  defendant  from 
a  judgment  in  favor  of  plaintiff  for  $494.80,  with  interest 
and  costs. 

The  action  was  brought  for  the  recovery  of  damages  for 
the  breach  of  a  written  contract,  under  the  terms  of  which 
the  defendant  agreed  to  sell  and  deliver  to  the  plaintiff  four 
reels  of  block  tin  pipe,  each  reel  weighing  five  hundred 
pounds,  at  a  price  of  fifty  cents  per  pound,  and  which  contract 
the  defendant  refused  to  carry  out. 

It  appears  that  the  day  after  the  contract  was  entered 
into  the  defendant  learned  that  the  market  price  of  block 
tin  pipe  had  gone  up  from  forty-five  cents  to  sixty-eight  cents 
per  pound,  which  increase  in  price  was  due,  according  to  the 
testimony  of  the  defendant's  mana«rer,  to  the  European  con- 
flict then  and  now  prevailing.    This  witness  also  testified 


Digitized  by 


Google 


Feb.  1917.]      Marvin  v.  Eng-Skell  Company,  43 

that  the  defendant  company  was  a  small  dealer  in  this  article 
of  merchandise;  that  it  knew  nothing  of  its  sudden  rise  in 
price  but  that  the  plaintiff  did ;  that  when  the  plaintiff  asked 
the  price  of  such  pipe  and  stated  the  quantity  he  required 
he  was  advised  by  the  defendant  to  place  the  order  directly 
with  the  Selby  Smelting  and  Lead  Company — ^which  was  at 
that  time  the  only  wholesale  dealer  in  the  commodity  in 
California — and  that  plaintiff  concealed  his  true  reason  for 
not  purchasing  from  that  company  (which  was  that  he  would 
have  to  pay  sixty-eight  cents  a  pound  therefor),  and,  with 
the  purpose  of  misleading  and  deceiving  the  defendant,  rep- 
resented to  defendant  that  he  was  not  on  friendly  terms  with 
the  Selby  Company  and  did  not  care  to  have  any  personal 
dealing  with  it 

Assuming  that  the  evidence  introduced  by  the  defendant 
tended  to  sustain  the  allegations  of  the  answer,  that  the  con- 
tract was  conceived  in  fraud  and  is  therefore  void,  still  we 
cannot  reverse  the  judgment,  were  we  ever  so  inclined,  for 
the  simple  reason  that  there  is  an  abundance  of  evidence  in 
the  record  sustaining  the  findings  of  the  court  that  no  mis- 
representation was  made  by  the  plaintiff  to  the  defendant, 
and  that  there  was  no  concealment  or  fraud  practiced  by 
the  plaintiff  upon  the  defendant.  Furthermore,  we  are  at 
a  loss  to  see  how  the  court  could  have  made  any  other  find- 
ing. The  record  discloses  that  on  the  fifth  day  of  August, 
1914,  the  plaintiff  called  at  the  place  of  business  of  the  de- 
fendant and  asked  for  a  price  on  block  tin  pipe,  stating  also 
the  quantity  he  desired.  The  clerk  of  the  defendant  was 
unable  at  tiiat  time  to  quote  a  price,  and  the  plaintiff  was 
requested  to  call  again.  He  did  so  that  afternoon  and  again 
on  the  next  day,  when  the  defendant  quoted  the  price  above 
stated  and  the  agreement  in  writing  was  made.  The  plain- 
tiff denied  emphatically  that  he  made  any  of  the  misrepre- 
sentations referred  to.  It  also  appears  in  the  record  that 
block  tin  was  quoted  in  San  Francisco  at  forty-five  cents  per 
pound  the  day  the  agreement  was  made.  We  conclude,  there- 
fore, that  this  first  contention  of  the  appellant  is  without 
merit. 

Equally  so  is  the  point  that  the  defendant  in  purchasing 
the  block  tin  from  the  Selby  Company  to  fill  plaintiff's  order 
was  acting  as  the  agent  of  the  plaintiff.    It  is  sufficient  to 
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say  in  this  behalf  that  the  evidence  does  not  sustain  this  con- 
tention. 

A  more  serious  question  is  whether  or  not  the  court  com- 
mitted error  in  admitting  in  evidence  the  deposition  of 
M.  E.  Marvin.  When  the  commission  to  take  the  deposition 
was  issued  it  did  not  have  attached  to  it,  as  required  by  sec- 
tion 2024  of  the  Code  of  Civil  Procedure,  the  seal  of  the 
court;  and  at  the  trial  the  defendant  for  the  first  time  ob- 
jected to  the  deposition,  and  made  a  motion  to  suppress  it. 
The  motion  not  being  opposed,  it  was  granted,  but  later, 
learning  that  the  witness  was  not  in  New  York,  where  he 
was  when  the  deposition  was  taken,  but  was  somewhere  in 
South  America,  and  it  appearing  that  to  again  have  his  depo- 
sition taken  would  cause  an  indefinite  delay,  the  plaintiff 
made  a  motion  to  set  aside  the  order  suppressing  the  deposi- 
tion, and  to  amend  the  process  of  the  court  by  afiSxing  its 
seal  thereto.  This  motion  was  granted,  and  the  deposition 
read  in  evidence.  The  granting  of  this  motion  is  now  con- 
tended to  be  error. 

We  are  of  the  opinion  that  under  the  facts  the  court  cor- 
rectly granted  the  motion.  The  court  has  control  over  its 
process,  and  it  should  permit  an  amendment  to  the  same  in 
the  interest  of  justice,  especially  when,  as  in  this  case,  the 
party  complaining  can  show  no  resulting  injury.  The  au- 
thorities sustain  this  view.  In  the  case  of  The  Oriental  v. 
Barclay,  16  Tex.  Civ.  App.  193,  [41  S.  W.  117,  122],  the 
court,  referring  to  that  part  of  a  motion  to  quash  a  commis- 
sion based  upon  the  ground  that  it  did  not  bear  the  seal  of 
the  court,  said:  "The  commission  having  been  issued  by  the 
clerk  of  the  court  trying  the  case,  and  the  deposition  of  the 
witness  having  been  taken  under  such  commission,  the  fail- 
ure to  place  the  seal  upon  the  commission  was  a  mere  irregu- 
larity, which  could  not  have  worked  an  imposition;  and  it 
was  not  error  to  allow  the  clerk  to  place  the  seal  upon  the 
commission  and  to  refuse  to  quash  the  deposition  upon  this 
ground."  (See,  also,  AtLstin  v.  Lamar  P.  Ins.  Co.,  108  Mass. 
338;  Goodyear  v.  Vosburgh,  41  How.  Pr.  (N.  T.)  421;  Lun- 
skie  V.  Kerr  (Tex.  Civ.  App.),  34  S.  W.  765;  Zrvtn  v.  Betnl, 
80  Tex.  332,  [16  S.  W.  21] ;  Wallace  v.  Byers,  14  Tex.  Civ. 
App.  574,  [38  S.  W.  228] ;  Wood  v.  Fleetwood,  19  Mo,  529; 
1  Freeman  on  Executions,  3d  ed.,  sec.  70.) 

The  judgment  is  affirmed. 
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A  petition  for  a  rehearing  of  this  eanae  was  denied  by  the 
district  court  of  appeal  on  March  21,  1917,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  19,  1917. 


[Crinu  No.  517.    Second  Appellate  District.— February  20,  1917.] 

In  the  Matter  of  the  Application  of  THOMAS  HINES  for 
Writ  of  Habeas  Corpus. 

MUKICn>AL   OSDIKANCE — DeUVERISS    FOB    LAUNDRIES    SITUATED    OUTSIDB 

OF  CiTT  Limits — License— Discriminatory  Reoulation. — ^A  city 
ordinance  requiring  the  payment  of  $12  per  annum  from  everj  per- 
son, firm,  or  corporation  conducting,  managing,  or  carrying  on  a 
laundry,  and  the  payment  of  $120  per  annum  by  every  person, 
firm,  or  corporation  owning,  operating,  or  maintaining  a  wagon  or 
other  vehicle  for  the  delivery  of  laundry  work  to  and  from  any 
laundry  situated  outside  of  the  city  limits,  is  discriminatory  and 
void  as  an  attempt  to  create  and  enforce  a  discrimination  not  based 
upon  differences  in  the  nature  of  the  business  being  transacted,  or 
differences  in  the  manner  of  conducting  the  same  business,  or  any 
other  difference  other  than  the  mere  fact  of  difference  in  destina- 
tion of  the  goods  coUecied  and  delivered  by  wagons  collecting  for 
laundries  located  outside  of  the  city  and  the  destination  of  goods 
collected  for  delivery  to  laundries  within  the  city. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District 

The  facts  are  stated  in  the  opinion  of  the  court. 

Button,  Jensen  &  Fogel,  and  Chester  L.  Coffin,  for  Peti- 
tioner. 

Fredericks  &  Hanna,  for  Respondent 

CONRET,  P.  J.— The  petitioner  is  held  in  custody  by  the 
city  marshal  of  the  city  of  Venice,  a  city  of  the  sixth  elasji. 
His  imprisonment  is  pursuant  to  a  judgment  of  conviction  of 
the  offense  of  operating  and  maintaining  a  laundry  wagon  for 
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the  soliciting  and  delivery  of  laundry  work  in  the  city  of 
Venice  without  having  first  procured  a  license  therefor  as  pro- 
vided by  an  ordinance  of  that  city ;  it  being  charged  that  the 
petitioner  was  operating  and  maintaining  said  wagon  for  the 
delivery  of  laundry  work  to  and  from  a  laundry  situated  out- 
side of  the  limits  of  the  city  of  Venice.  He  was  sentenced  to 
pay  a  fine,  with  the  alternative  of  one  day's  imprisonment  for 
each  dollar  of  such  fine  being  unpaid,  and  he  refused  to  pay 
the  fine;  thereupon  he  was  committed  to  the  custody  of  the 
marshal  to  be  imprisoned  until,  at  the  rate  aforesaid,  the  fine 
shall  be  paid. 

Ordinance  No.  510  of  the  city  of  Venice  is  an  ordinance  pro- 
viding for  licensing  and  regulating  the  carrying  on  of  certain 
described  businesses.  Subdivision  34  of  section  10  of  that  ordi- 
nance, as  amended  by  Ordinance  No.  636,  establishes  the  rate 
of  licenses  for  certain  businesses  and  occupations ;  and  so  far 
as  applicable  to  this  case,  the  provisions  thereof  requiring  the 
payment  of  license  are  as  follows:  "For  every  person,  firm  or 
corporation  conducting,  managing  or  carrying  on  a  laundry, 
$12.00  per  annum.  For  every  person,  firm  or  corporation 
owning,  operating  or  maintaining  a  wagon  or  other  vehicle  for 
the  delivery  of  laundry  work,  to  and  from  any  laundry  situ- 
ated outside  of  the  limits  of  the  city  of  Venice,  whether  such 
wagon  or  other  vehicle  shall  be  used  to  collect  laundry  direct 
from  the  customers  or  from  other  wagons  operated  by  the 
same,  or  some  other  person,  firm,  or  corporation,  for  each  such 
wagon  or  vehicle,  $120.00  per  annum.  For  every  person, 
firm  or  corporation  running,  operating,  or  maintaining  an 
agency  for  the  collection  or  delivery  of  laundry  work  on  be- 
half of  any  laundry  situated  outside  of  the  limits  of  the  city 
of  Venice,  $120.00  for  each  such  agency  so  operated  or  main- 
tained." Another  section  of  the  ordinance  declares  it  to  be 
unlawful  to  carry  on  any  of  the  described  kinds  of  business 
within  the  corporate  limits  of  the  city  of  Venice  without  first 
having  procured  a  license  from  said  city  to  do  so,  and  pro- 
vides that  violations  of  the  ordinance  shall  constitute  mis- 
demeanors punishable  by  fine  or  imprisonment,  or  both  fine 
and  imprisonment. 

Petitioner  claims  that  the  ordinances  above  mentioned  are 
void  and  that  the  recorder's  court  was  without  jurisdiction  to 
try  him  upon  the  alleged  oflfense ;  that  the  ordinance  requires 
and  imposes  no  tax  upon  wagons  maintained  for  delivery  of 
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laundry  work  to  and  from  laundries  situated  in  said  city  of 
Venice,  and  imposes  a  tax  of  only  $12  per  annum  on  laundries 
located  within  said  city;  that  there  is  nothing  in  the  nature 
of  vehicles  delivering  laundry  to  and  from  laundries  outside  of 
the  city  limits  of  Venice  to  require  any  further  regulation  than 
is  required  of  laundry  wagons  operated  to  and  from  laundries 
inside  of  said  city,  or  to  require  or  justify  a  discrimination  in 
the  amount  of  license  collected  therefrom ;  that  the  charge  of 
$120  per  annum  is  discriminatory  against  him  and  other  own- 
ers and  operators  of  vehicles  for  the  delivery  of  laundry  out- 
side of  the  city  of  Venice,  and  in  direct  violation  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States,  in 
that  it  denies  to  petitioner  and  other  such  persons  the  equal 
protection  of  the  law  and  abridges  their  privileges  and  immuni- 
ties;  and  especially,  he  claims,  that  such  ordinances  are  in  vio- 
lation of  sections  13  and  21  of  article  I  of  the  constitution  of 
the  state  of  California.  Said  section  21  is  as  follows:  ''No 
special  privileges  or  immunities  shall  ever  be  granted  which 
may  not  be  altered,  revoked,  or  repealed  by  the  legislature ;  nor 
shaJl  any  citizen,  or  class  of  citizens,  be  granted  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  be  granted  to 
all  citizens.'' 

We  are  of  the  opinion  that  the  provisions  of  the  ordinances 
under  which  petitioner  has  been  convicted  attempt  to  create 
and  enforce  a  discrimination  not  based  upon  differences  in  the 
nature  of  the  business  being  transacted  or  differences  in  the 
manner  of  conducting  the  same  business,  or  any  other  differ- 
ence other  than  the  mere  fact  of  difference  in  destination  of  the 
goods  collected  and  delivered  by  wagons  collecting  for  laun- 
dries located  outside  of  the  city  and  the  destination  of  goods 
collected  for  delivery  to  laundries  within  the  city.  The  license 
provisions  in  question  are  plainly  devised  as  a  protective  tariff 
for  the  benefit  of  laundries  located  in  the  city  of  Venice  or 
laundry  wagons  doing  business  with  laundries  located  in  the 
eity  of  Venice,  and  apparently  they  have  no  other  purpose. 
The  case  is  similar  in  principle  to  that  of  Ex  parte  Frank,  52 
CaL  606,  [28  Am.  Rep.  642].  The  ordinance  under  considera- 
tion in  that  case  provided  that  any  person  who,  in  San  Fran- 
cisco, should  sell  property  of  sundry  kinds  defined  by  the  ordi- 
nance without  at  the  time  having  the  goods  in  San  Francisco 
or  a  bill  of  lading  or  receipt  of  a  common  carrier  showing  on 
its  face  that  the  goods  named  therein  had  been  shipped  and 


Digitized  by 


Google 


48         Laeb  v.  Sterling  Development  Co.     [33  Cal.  App. 

were  then  in  transitu  to  San  Francisco,  should  pay  licenses  in 
certain  stated  amounts.  The  same  ordinance  provided  another 
set  of  license  fees,  much  less  in  amount,  payable  by  persons 
selling  the  same  kinds  of  merchandise  within  the  city  and 
having  their  goods  actually  within  the  city  or  in  transitu  under 
bill  of  lading.  It  was  held  that  the  ordinance  was  inoperative 
and  void;  that  it  was  flagrantly  unjust,  oppressive,  unequal, 
and  partial;  that  it  discriminated  between  merchants  in  the 
same  place  dealing  in  the  same  kind  of  merchandise  for  no 
better  reason  than  that  one  dealt  in  goods  either  actually  in  the 
corporate  limits  or  in  transitu  under  a  bill  of  lading,  while  the 
other  dealt  in  goods  outside  of  the  corporate  limits  and  not 
in  transitu  under  a  bill  of  lading.  The  same  observations  ap- 
ply to  the  present  instance,  and  it  is  our  opinion  that  the  pro- 
visions of  the  Venice  ordinances  to  which  we  have  referred  are 
likewise  inoperative  and  void. 
The  petitioner  is  discharged  from  custody. 

JameSi  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1842.    Krst  AppeUate  District.— February  20,  1917.] 

FRED  W.  LAKE,  Respondent,  v.  STERLING  DEVELOP- 
MENT COMPANY  (a  Corporation),  et  al..  Appellants. 

School  Lands — Pubohase  Undeb  Act  of  1868 — Forfeiture— Decision 
Upon  Authority. — In  this  action,  wherein  the  plaintiff  sought 
and  secured  a  judgment  quieting  his  title  to  certain  lands  claimed 
to  be  owned  hy  him  under  a  certificate  of  purchase  of  state  school 
lands  issued  to  his  assignor  in  the  year  1869,  it  is  held  that  the 
judgment  and  order  denying  a  new  trial  must  be  reversed  upon 
the  authority  of  AUcint  v.  Kingshwry,  170  Cal.  674,  which  involved 
identical  issues. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  of  the 
court  in  the  case  of  Aikins  v,  Kingsbury,  170  Cal.  674, 


Digitized  by 


Google 


Feb.  1917.]     Lake  v.  Sterling  Development  Co.  49 

Jesse  Olnejy  for  Appellants. 

B.  M.  Aikms,  B.  P.  Henshall,  and  Luther  Elkins,  for  Re- 
spondent 

LENNON,  P.  J. — ^In  this  action  the  plaintiff  sought  and  se- 
cured a  judgment  quieting  his  title  to  certain  lands  claimed  to 
be  owned  by  him  under  a  certificate  of  purchase  of  state  school 
lands  issued  to  his  assignor  in  the  year  1869.  The  court  de- 
nied a  motion  of  the  defendant  Sterling  Development  Com- 
pany for  a  new  trial,  and  this  appeal  is  from  the  judgment 
and  order. 

The  primary  points  presented  in  support  of  the  appeal  are 
covered  and  controlled,  we  think,  by  the  recent  decision  of  our 
supreme  court  in  the  mandamus  proceeding  of  Aikins  v.  Kings- 
bury, 170  Cal.  674,  [151  Pac.  145].  In  that  proceeding  it  ap- 
pears  that  the  plaintiff  in  this  action  had  granted  a  portion  of 
the  identical  lands  here  involved  to  the  petitioner  therein,  who 
sought  by  writ  of  mandate  to  compel  the  register  of  the  land 
office  of  the  state  to  issue  a  patent  thereon.  The  essential  fea- 
tures of  the  appeal  in  that  case  and  in  this  are  the  same.  The 
certificate  there  held  to  be  forfeited  is  the  identical  certificate 
that  the  plaintiff  herein  claims  under,  and  the  issues  raised  in 
this  case  are  identical  with  those  raised  in  that.  It  is  urged, 
however,  by  the  appellants  that  the  question  of  the  annulment 
by  foreclosure  of  the  certificate  under  which  respondent  claims, 
and  which  question  is  referred  to  in  Aikins  v.  Kingsbury, 
supra,  but  not  there  decided,  be  disposed  of  by  us.  A  decision 
as  to  the  validity  or  invalidity  of  that  judgment  was  not 
deemed  necessary  in  Aikins  v.  Kingsbury,  nor  do  we  deem  it 
necessary  here.  It  will  suffice,  we  think,  for  us  to  say  that 
the  judgment  and  order  appealed  from  should  be  reversed 
upon  the  authority  of  Aikins  v.  Kingsbury,  and  it  is  so  ordered. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
aft^r  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  19,  1917. 

•8  Oil.  App.-^ 
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[Civ.  No.  2206.    Second  Appellate  Dbtrict.— February  20,  1917.] 

S.    N.    CLARK,    Respondent,    v.    BERLIN    REALTY 
COMPANY  (a  Corporation),  Appellant 

Stockholder's  Liability  —  Moneys  Loaned  —  Pleading  —  Joinder  oif 
Claims. — In  an  action  to  recover  of  a  stockholder  of  a  corporation 
his  proportionate  liability  for  moneys  loaned  to  the  corporation  at 
various  times  while  he  was  a  stockholder,  the  plaintiff  may,  in  a 
single  action,  join  the  claims  on  the  various  loans. 

Id.  —  Complaint  —  Incobpokation  by  Beterenci. — In  an  action  to  re- 
cover of  a  stockholder  of  a  corporation  his  proportionate  liability, 
where  there  are  several  counts,  aUegations  showing  the  liability  on 
one  count  may,  by  reference,  be  incorporated  in  subsequent  counts. 

Id. — Pbomissoby  Note — Taking  of  New  Note — Payment. — The  taking 
of  a  promissory  note  from  a  debtor,  or  of  a  third  party,  will  not 
extinguish  the  debt  and  create  a  new  obligation,  unless  received  by 
the  creditor  under  an  express  agreement  that  it  shall  have  that 
effect. 

Id. — Insufficient  Evidence  of  Extinguishment  of  Notes. — The  tak- 
ing of  a  new  promissory  note  of  a  corporation  by  a  bank  for  the 
amount  of  several  loans  of  money  made  by  the  bank  to  the  corpora- 
tion, and  the  surrender  to  the  corporation  of  the  various  notes 
previously  given  as  evidence  of  the  loan,  is  not  conclusive  evidence 
that  it  was  the  intention  to  thereby  extinguish  the  note,  so  that  a 
person  who  had  ceased  to  be  a  stockholder  of  the  corporation  before 
the  new  note  was  taken  was  thereby  freed  from  liability, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 
Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Valentine  &  Newby,  for  Appellant, 

Benjamin  E.  Page,  and  Arthur  C.  Hurt,  for  Respondent. 

JAMES,  J. — Judgment  in  this  action  was  for  the  plaintiff. 
The  appeal  is  taken  from  the  judgment  and  from  an  order 
denying  the  motion  made  by  the  defendant  for  a  new  trial. 
Plaintiff,  as  assignee  of  the  Merchants'  National  Bank  of  Los 
Angeles,  brought  this  action  for  recovery  against  the  defend- 
ant on  account  of  ai^  indebtedness  created  bjr  the  Berlin  Dye 
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Works  &  Laundry  Company,  a  corporation,  of  which  latter 
corporation  defendant  was  at  certain  times  material  herein  a 
stockholder  and  the  owner  of  209,535  shares  of  stock.  The 
total  capital  of  the  Berlin  Dye  Works  &  Laundry  Company 
was  represented  by  three  hundred  thousand  shares,  all  of 
which  had  been  issued.  Recovery  was  sought  against  the 
defendant  for  its  proportionate  liability  as  a  stockholder. 
Plaintiff  in  his  amended  complaint,  upon  which  issue  was 
joined  and  trial  had,  alleged  first  in  detail  the  fact  of  the  cor- 
porate  existence  of  the  Berlin  Realty  Company  and  the  Ber- 
lin Dye  Works  &  Laundry  Company.  He  then  set  out  in  the 
first  cause  of  action  that  the  Merchants'  National  Bank,  on 
April  1,  1911,  loaned  to  the  Berlin  Dye  Works  &  Laundry 
Company  (which  for  convenience  we  will  hereinafter  refer 
to  as  **the  Laundry  Company")  the  sum  of  eight  thousand 
dollars  and  the  making  of  a  promissory  note  payable  ninety 
days  after  date  by  the  Laundry  Company  to  cover  the  amount 
of  that  loan  with  interest,  with  a  condition  as  to  the  payment 
of  attorney's  fees.  It  is  then  alleged  that  on  the  fourteenth 
day  of  April  of  the  same  year  the  same  bank  loaned  to  the 
Laundry  Company  the  sum  of  one  thousand  five  hundred 
dollars,  taking  a  promissory  note  in  like  form,  payable  one 
day  after  date;  that  on  the  eighth  day  of  May  the  same  bank 
loaned  to  the  Laundry  Company  the  sum  of  two  thousand 
dollars,  taking  a  one-day  note  in  like  form  as  was  used  in  the 
preceding  transactions;  that  on  the  twelfth  day  of  June  of 
the  same  year  the  same  bank  loaned  to  the  Laundry  Com- 
pany the  further  sum  of  one  thousand  dollars  and  took  the 
Laundry  Company's  one-day  note  covering  that  amount;  that 
on  the  thirtieth  day  of  June,  1911,  a  new  note  for  eight  thou- 
sand dollars,  and  in  renewal  of  the  note  dated  the  first  day 
of  April  of  that  year,  was  given,  and  it  was  alleged  that  the 
sole  purpose  of  the  making  of  this  note  was  to  renew  the 
eight  thousand  dollar  note  formerly  given.  It  was  further 
alleged  that  on  the  twenty-ninth  day  of  November,  1912,  the 
same  bank  loaned  to  the  Laundry  Company  a  further  sum  of 
two  thousand  dollars  and  took  a  one-day  note  covering  the 
amount  involved  in  this  last  transaction.  It  was  then  alleged 
that  on  the  fifth  day  of  March,  1913,  a  note  was  made  by 
the  Laundry  Company  in  favor  of  the  bank  and  duly  de- 
livered for  the  principal  sum  of  fourteen  thousand  five  hun- 
dred dollars,  payable  one  day  after  date.    This  note  it  was 
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alleged  was  given,  in  its  aggregate  amount,  to  cover  each  of 
the  notes  hereinbefore  described,  and  it  was  alleged  that  the 
five  notes  theretofore  given  were  surrendered  to  the  Laundry 
Company,  and  that  the  "said  note  dated  March  5,  1913,  for 
fourteen  thousand  five  hundred  dollars,  was  accepted  and 
retained  in  place  and  renewal  thereof  by  said  bank,  and  not 
otherwise."  There  was  also  an  allegation  that  the  principal 
amount  of  the  indebtedness  so  incurred  at  the  several  times 
had  not  been  paid.  It  was  next  alleged  that  at  the  time  the 
eight  thousand  dollars  indebtedness  was  incurred  the  Berlin 
Realty  Company  was  the  owner  of  209,535  shares  of  the  three 
hundred  thousand  shares  constituting  the  total  and  issued 
capital  stock  of  the  Laundry  Company.  In  the  second  cause 
of  action  plaintiff,  by  reference  therein  stated,  incorporated 
all  of  the  material  allegations  set  forth  in  the  first  alleged 
cause  of  action,  and  then  alleged  that  at  the  time  the  indebted- 
ness of  one  thousand  five  hundred  dollars  was  incurred  by 
the  Laundry  Company  on  April  14,  1911,  defendant  herein 
was  the  owner  of  the  number  of  shares  of  stock  described. 
The  third  cause  of  action  was  in  like  form,  but  referred  to 
the  indebtedness  of  May  8,  1911;  and  the  fourth  cause  of 
action  was  set  forth  in  like  manner  and  form,  but  referred 
to  the  one  thousand  dollars  indebtedness  of  June  12,  1911. 
No  recovery  was  sought  on  account  of  the  two  thousand  dollar 
note  dated  November  29,  1912,  for  the  reason  that  the  de- 
fendant at  that  time  had  ceased  to  be  a  stockholder  of  the 
Laundry  Company.  Defendant  demurred  to  the  complaint, 
setting  forth  various  special  grounds  therefor,  in  addition  to 
the  general  one  that  sufficient  facts  were  not  stated  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled  and 
an  answer  filed. 

It  is  contended,  first,  that  the  court  erred  in  overruling  the 
demurrer.  The  complaint  in  its  allegations  of  fact  was  simple 
and  quite  dear.  In  it  was  first  set  forth  the  alleged  facts  of 
the  transactions  had  by  the  Laundry  Company  with  the  bank, 
and  these  allegations  were  specific  and  particular  as  to  the 
amounts  of  money  borrowed,  the  dates,  etc.  There  seems  to  be 
no  ground  upon  which  to  base  the  contention,  as  suggested  in 
one  of  the  asserted  grounds  of  demurrer,  that  the  complaint 
was  uncertain.  There  was  no  misjoinder  of  causes  of  action. 
The  first  alleged  cause  of  action,  to  be  sure,  contained  state- 
ments of  the  several  tran-^actions  had  with  the  bank  the  in- 
dividual ones  of  which  might  no  doubt  have  been  set  out 
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separately;  but  we  cannot  see  how,  assuming  that  such  a  pro- 
cedure had  been  followed,  defendant  could  have  been  any 
better  informed  of  the  facts  upon  which  the  plaintiff  relied  to 
sustain  his  suit.  The  contention  that  the  idlegations  of  the 
first  cause  of  action  being  substantial  ones  and  essential  to  the 
pleading  could  not  by  reference  be  incorporated  in  the  sub- 
sequent alleged  causes  of  action,  is  not  supported  by  the  Cali- 
fornia cases.  The  case  cited  on  behalf  of  appellant  to  this 
point,  to  wit,  HaskeU  v.  Haskell,  54  Cal.  262,  is  not  sustained 
by  the  later  decisions  in  Treweek  v.  Howard,  105  Cal.  434,  [39 
Pac.  20],  and  Green  v.  Clifford,  94  Cal.  49,  [29  Pac.  331]. 

The  main  contention,  however,  and  that  which  forms  the 
substance  of  the  defense  interposed  by  the  defendant,  is  that 
all  of  the  indebtedness  incurred  by  the  Laundry  Company  to 
the  bank  and  as  evidenced  by  the  several  promissory  notes  was 
extinguished  when  the  note  for  $14,500  was  given  on  March 
5, 1913,  which  was  after  the  defendant  had  ceased  to  be  one  of 
the  stockholders  in  the  Laundry  Company.  It  appeared  in 
evidence  that  at  the  time  the  note  for  fourteen  thousand  five 
hundred  dollars  was  made,  the  notes  previously  taken  were 
delivered  to  the  Laundry  Company  and  marked ' '  paid. '  *  The 
defendant  urged  and  now  insists  that  under  the  facts  shown 
by  the  evidence,  when  the  last  note  was  made  a  novation  was 
effected  and  under  the  agreement  of  the  parties  the  new  obliga- 
tion extinguished  the  old  debt.  It  has  been  held  numerous 
times  and  by  the  decisions  of  this  state  that  the  taking  of  a 
promissory  note  from  a  debtor,  or  of  a  third  party,  will  not 
extinguish  the  debt  and  create  a  new  obligation,  unless  received 
by  the  creditor  under  an  express  agreement  that  it  shall  have 
that  effect.  It  is  further  asserted  in  the  authorities  that 
there  is  not  a  presumption  in  favor  of  a  note  being  received 
as  payment  under  such  circumstances ;  and  where  a  note  was 
given  to  take  up  another  note,  it  was  said  that  because  the 
original  note  was  surrendered  and  marked  paid  on  its  face, 
"was  not  conclusive  evidence  of  the  extinguishment  of  the 
debt'*  In  the  case  of  BonesteU  v.  Boivie,  128  Cal.  511,  [61 
Pac.  78],  the  text  of  the  decision  supports  these  statements, 
and  a  number  of  cases  are  therein  collected  and  cited  which 
are  all  to  the  same  general  point  and  effect.  (See,  also, 
Onarini  v.  Sunss  American  Bank  etc.,  162  Cal.  181,  [121  Pac. 
726].)  In  London  &  8.  F.  Bank  v.  Parrott,  125  Cal.  472, 
[73  Am.  St.  Rep.  64,  58  Pac.  164],  the  court  said:  *'In  the 
absence  of  an  agreement  to  that  effect,  or  evidence  that  such 
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was  the  intention  of  the  parties,  the  taking  of  a  note  for  an 
existing  liability  does  not  constitute  a  payment  of  the  debt." 
In  the  same  case  it  is  further  observed  that  **the  plaintiff's 
claim  against  the  appellants  as  stockholders  is  not  upon  the 
note,  but  upon  the  liability  originally  created  by  reason  of  the 
advances  made  to  the  corporation/'  And  such  was  the  action 
of  the  plaintiff  here.  There  was,  to  be  sure,  some  testimony 
heard  by  the  trial  judge  which,  taken  by  itself,  may  be  said  to 
tend  to  show  an  intention  on  the  part  of  the  bank  to  consider 
the  last  note  as  creating  a  new  and  distinct  obligation— one 
which  would  cancel  the  old  indebtedness.  But  the  court  had 
other  testimony  to  consider  which  indicated  that  no  extinction 
of  the  original  indebtedness  was  intended  to  be  worked  by  the 
taking  of  the  last  note,  and  such  being  the  condition  of  the  evi- 
dence, it  is  sufficient  to  say  that  an  appellate  court  has  no  right 
to  make  any  further  review  of  the  testimony,  for,  in  view  of 
the  conflict,  the  decision  of  the  trial  judge  in  that  matter  is 
final. 

We  think  there  was  no  prejudicial  error  in  refusing  to  allow 
a  question  to  be  answered  which  was  asked  of  the  cashier  of 
the  bank  relative  to  his  knowledge  as  to  a  change  in  the  man- 
agement of  the  Laundry  Company  being  made  prior  to  No- 
vember 29,  1912.  As  is  properly  said  by  respondent,  the 
president  of  the  bank  gave  testimony  which  furnished  an  ad- 
mission as  against  the  bank,  if  it  may  be  so  termed,  fully  as 
favorable  as  that  which  the  expected  answer  of  the  cashier 
could  have  supplied.  The  objection  that  the  court  erred  in 
refusing  to  allow  the  case  to  be  reopened  after  the  parties 
had  rested,  in  order  to  permit  defendant  to  introduce  further 
testimony,  is  addressed  to  a  matter  which  is  regulated  by  the 
sound  discretion  of  trial  judges,  in  the  exercise  of  which  ap- 
pellate courts  will  not  interfere.  There  is  nothing  shown  from 
which  we  may  conclude  in  this  case  that  the  court  abused  its 
discretion. 

No  other  points  are  presented  which  call  for  discussion  or 
consideration. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  19,  1917. 
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[CiT.  No.  2073.    First  Appellate  District.— February  21,  1917.] 

B.  H.  MERRILL,  Petitioner,  v.  SUPERIOR  COURT  OF 
THE  CITY  AND  COUNTY  OP  SAN  FRANCISCO 
et  al.,  Respondents. 

DxposmoNS — Subpoena  —  Attendance  Before  Commissioner — Juris- 
diction.— Under  the  provisions  of  subdiTision  3  of  section  1986  of 
the  Code  of  Civil  Procedure,  a  subpoena  issued  bj  the  clerk  of  the 
superior  eourt  upon  the  order  of  the  court  or  a  judge  thereof,  re- 
quiring the  attendance  of  a  witness  before  a  commissioner  or  otheY 
officer  for  the  purpose  of  giving  his  deposition,  has  the  same  terri- 
torial force  and  effect  as  a  subpoena  issued  by  the  clerk  requiring 
the  attendance  before  the  eourt,  and  such  subpoena  may  require  the 
attendance  of  a  witness  even  though  he  resides  outside  the  county 
but  within  the  fifty-mile  limit. 

Id. — ^Disobedience  of  Subpoena  —  Contempt  —  Hearing  and  Notice 
Essential. — In  riew  of  the  provisions  of  section  1991  of  the  Code 
of  Civil  Procedure,  the  superior  court  cannot  punish  a  witness  for 
contempt  for  failure  to  obey  a  subpoena  commanding  him  to  appear 
before  an  officer  for  the  purpose  of  giving  his  deposition  until  a 
report  has  been  made  to  the  court  of  such  disobedience  and  a  hear- 
ing had,  and  an  order  made  directing  the  witness  to  obey  the 
rabpoena. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  First  Appellate  District 
lo  annul  a  judgment  adjudging  the  petitioner  guilty  of  con- 
'empt  of  court  for  failure  to  obey  a  notary  public's  subpoena. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  H.  Countryman,  for  Petitioner. 

Joseph  E.  Hutchinson,  and  Walter  Slack,  for  Respondents. 

KERRIGAN,  J. — This  is  a  petition  for  a  writ  of  review. 
The  facts  are  briefly  as  follows :  On  November  2,  1916,  there 
was  filed  in  respondent  court  the  affidavit  of  Joseph  K.  Hut- 
chinson, one  of  the  attorneys  for  the  plaintiff  in  the  action  of 
Calif omia  Trona  Co,  v.  Harry  E.  Lee  et  al,,  pending  in  the 
superior  court  of  the  state  of  California  in  and  for  the  county 
of  San  Bernardino,  showing  tbat  summons  had  issued  therein 
and  had  been  duly  served  on  all  the  defendants  therein ;  that 
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petitioner  B.  H.  Merrill  (one  of  the  defendants)  was  a  neces- 
sary and  material  witness  for  plaintiff,  and  that  said  witness 
resided  out  of  the  county  of  San  Bernardino  and  more  than 
fifty  miles  distant  from  the  place  of  trial  of  said  action,  and 
in  the  county  of  Alameda.  Upon  the  filing  of  this  affidavit 
an  order  was  made  directing  subpoena  to  issue,  and  the  derk 
of  respondent  issued  a  subpoena  as  directed,  requiring  the 
attendance  of  petitioner  before  H.  B.  Denson,  a  notary  pub- 
lic, on  November  9,  1916,  at  his  office  in  San  Francisco.  The 
subpoena  was  duly  served  on  petitioner  and  a  witness  fee  of 
$2.50  paid  him,  on  November  3,  1916.  Petitioner  failed  to 
appear  at  the  time  specified  in  the  subpoena,  or  at  all.  This 
fact  was  made  to  appear  to  respondent  by  the  certificate  of 
the  notary  and  the  affidavit  of  Joseph  K.  Hutchinson.  From 
the  latter  it  appeared  that  petitioner  resided  within  fifty  miles 
of  the  place  where  said  deposition  was  noticed  for  taking. 
On  November  16,  1916,  respondent  made  an  order  directing 
the  sheriff  to  attach  the  petitioner  and  have  him  in  court  on 
November  29,  1916,  to  show  cause  why  he  should  not  be  pun- 
ished for  contempt  for  disobeying  said  subpoena.  This  order, 
together  with  copies  of  the  notary's  certificate,  affidavit  of 
Joseph  K.  Hutchinson,  and  other  papers  relating  to  the 
matter,  were  served  on  petitioner  on  November  16,  1916.  On 
November  29,  1916,  petitioner  appeared  in  court  with  coun- 
sel, and  after  argument  respondent  made  an  order,  on  Decem- 
ber 5,  1916,  finding  and  adjudging  petitioner  guilty  of  con- 
tempt. Judgment  on  this  order  was  duly  entered  and 
recorded  on  December  6,  1916,  and  petitioner  by  this  proceed- 
ing seeks  to  have  it  reviewed  and  annulled. 

But  two  of  the  points  discussed  by  petitioner  in  his  brief 
require  detailed  notice.  It  is  unquestioned  that  under  the 
provisions  of  the  second  paragraph  of  subdivision  3  of  section 
1986  of  the  Code  of  Civil  Procedure,  an  order  to  take  the 
deposition  of  a  witness  may  be  made  by  the  superior  court 
of  a  county  other  than  that  in  which  the  action  is  pending. 
But  the  petitioner  does  question  the  power  of  that  court  to 
compel  the  attendance  of  a  witness  before  an  officer  for  the 
purpose  of  taking  his  deposition,  when  such  witness  resides 
outside  of  the  county  in  which  that  court  is  situated,  even 
though  his  place  of  residence  be  within  fifty  miles  from  the 
place  where  the  deposition  is  noticed  to  be  taken.  In  other 
words,  the  petitioner  contends  that  since  the  action  was  pend- 
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ing  in  the  superior  court  of  San  Bernardino,  the  superior 
court  of  the  city  and  county  of  San  Francisco  had  no  juris- 
diction to  require  the  petitioner,  a  resident  of  the  county  of 
Alameda,  to  appear  in  San  Francisco  for  the  purpose  of  there 
giving  his  deposition. 

When  a  subpoena  is  issued  to  require  the  attendance  of  a 
witness  before  the  superior  court,  or  at  the  trial  of  an  issue 
therein,  the  subpoena  is  issued  by  the  clerk  of  the  court  as  a 
matter  of  course,  upon  the  application  of  the  party  desiring 
it.  If  it  is  issued  to  require  attendance  before  a  commissioner 
or  other  officer  for  the  taking  of  a  deposition,  it  must  be  issued 
by  the  deit  of  the  superior  court  of  the  county  wherein  the 
attendance  is  required  upon  an  order  of  such  court  or  of  a 
judge  thereof.  (Code  Civ.  Proc,  sec.  1986.)  We  can  see  no 
good  reason  why  a  subpoena  issued  by  the  clerk,  upon  the 
order  of  the  superior  court  or  a  judge  thereof,  requiring  the 
attendance  of  a  witness  before  a  commissioner  or  other  officer 
for  the  purpose  of  giving  his  deposition,  has  not  the  same  ter- 
ritorial force  and  effect  as  a  subpoena  issued  by  the  clerk  re- 
quiring the  attendance  before  the  court,  or  at  the  trial  of  an 
issue  therein ;  and  accordingly  we  hold  that  such  a  subpoena 
may  require  the  attendance  of  a  witness  for  the  purpose  indi- 
cated, even  though  he  resides  outside  of  the  county  in  which 
it  is  issued  but  within  the  fifty-mile  limit. 

The  remaining  objection  involves  the  question  of  whether 
or  not  it  was  the  duty  of  the  superior  court,  after  a  hearing 
upon  the  report  of  the  officer  of  the  disobedience  of  the  wit- 
ness, to  make  an  order  requiring  the  petitioner  to  obey  the 
subpoena  before  finding  him  guilty  of  contempt  of  court — the 
solution  of  which  question  depends  upon  the  construction  and 
application  of  provisions  of  section  1991  of  the  Code  of  Civil 
Procedure.    That  section  reads: 

''Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or 
to  answer  as  a  witness,  or  to  subscribe  an  affidavit  or  deposi- 
tion when  required,  may  be  punished  as  a  contempt  by  the 
court  issuing  the  subpoena.  When  the  subpoena,  in  any  such 
case,  requires  the  attendance  of  the  witness  before  an  officer 
or  commissioner  out  of  court,  it  is  the  duty  of  such  officer 
or  commissioner  to  report  any  such  disobedience  or  refusal 
to  the  court  issuing  the  subpoena;  and  the  witness  must  not 
be  punished  for  any  refusal  to  answer  a  question  or  to  sub- 
scribe an  affidavit  or  deposition,  unless,  after  a  hearing  upon 
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notice,  the  court  orders  him  to  so  answer  or  subscribe  and 
then  only  for  disobedience  to  such  order.  Any  judge,  justice, 
or  other  officer  mentioned  in  subdivision  3  of  section  1986, 
may  report  any  such  disobedience  or  refusal  to  the  superior 
court  of  the  county  in  which  such  attendance  was  required; 
and  such  court  thereupon  has  power,  upon  notice,  to  order 
the  witness  to  perform  the  omitted  act,  and  any  refusal  or 
neglect  to  comply  with  such  order  may  be  punished  as  a  con- 
tempt of  such  court.*' 

It  is  the  contention  of  the  petitioner  that  before  the  supe- 
rior court  may  punish  a  witness  for  contempt  of  court  for 
failure  to  obey  a  subpoena  commanding  him  to  appear  before 
an  officer  for  the  purpose  of  giving  his  deposition,  there  must 
be  a  report  to  the  court  of  such  disobedience,  and  after  a 
hearing  thereon  a  direction  to  the  witness  by  the  court  to  obey 
the  subpoena. 

Counsel  for  the  respondent,  on  the  other  hand,  contends 
that  such  is  the  method  designated  by  section  1991,  only 
when  the  witness  refuses  to  anwer  a  question  or  to  subscribe 
an  affidavit  or  deposition;  but  that  where  he  refuses  to  be 
sworn  or  disobeys  the  subpoena,  he  is  defying  a  direct  and 
lawful  order  of  the  court,  and  that  upon  the  establishment 
of  either  of  these  facts  he  may  be  punished  as  for  a  contempt 
of  court  by  reason  of  such  disobedience  without  the  court 
making  a  further  order  that  he  perform  the  act  in  question. 

A  better  reason  may  be  conceived  in  the  case  of  a  refusal 
to  answer  a  question  or  to  subscribe  an  affidavit  or  deposition, 
for  the  requirement  that  the  court,  after  a  hearing  upon  the 
report  of  the  officer  concerning  such  refusal,  should  order  the 
witness  to  perform  the  omitted  act  before  punishing  him  for 
a  contempt  of  court,  than  in  the  case  of  a  failure  to  obey  the 
subpoena.  In  the  former  case  the  question  may  be  an  im- 
proper one  and  the  witness  justified  in  declining  to  answer 
it ;  and  until  the  contrary  has  been  determined  by  the  court, 
(the  officer  taking  the  deposition  having  no  such  authority), 
there  has  been  no  disobedience  of  a  lawful  command.  But 
in  the  other  case,  the  subpoena  being  lawfully  issued,  a  re- 
fusal to  obey  it  is  a  direct  disobedience  of  the  command  of 
the  court,  and  hence  there  would  appear  to  be  no  logical 
necessity  for  the  court  to  specially  order  the  witness  to  ap- 
pear before  the  officer  as  enjoined  by  the  subpoena;  never- 
theless the  Itiw-making  power  in  enacting  the  section  above 


Digitized  by 


Google 


Feb.  1917.]  SuHB  v.  Mbtoalpi.  69 

quoted  may  have  deemed  it  advisable  to  provide  that  before 
a  witness  should  be  punished  for  disobeying  a  subpoena  com- 
manding him  to  appear  before  an  officer  and  give  his  deposi- 
tion, there  should  be  an  investigation  by  the  court  as  to  the 
sufficiency  of  the  original  showing  made  ex  parte  for  the 
order  for  the  deposition,  and  of  the  good  faith  of  the  witness 
in  refusing  to  obey  the  subpoena.  However  that  may  be, 
it  seems  to  us  that  the  language  of  the  section  makes  no  dis- 
tinction between  a  refusal  to  answer  questions  or  subscribe 
an  affidavit  or  deposition  and  a  refused  to  obey  a  subpoena 
or  to  be  sworn.  In  each  instance  the  refusal  must  be  re- 
ported to  the  court,  and,  following  the  language  of  the  sec- 
tion, upon  the  report  of  the  "disobedience  or  refusal"  to  the 
superior  court,  the  court  has  power  upon  notice  **to  order  the 
witness  to  perform  the  omitted  act,  and  any  refusal  or  neglect 
to  comply  with  such  order  may  be  punished  as  a  contempt 
of  such  court." 

In  the  present  case  the  record  discloses  that  there  was  no 
order  by  the  court  to  the  petitioner  upon  notice  "to  perform 
the  omitted  act."  The  judgment  of  the  respondent,  there- 
fore, finding  him  guilty  of  contempt  of  court  in  the  premises 
was  beyond  its  jurisdiction. 

The  judgment  is  annulled. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  19,  1917. 


[CiT.  No.  1621.    Third  Appellate  District.— February  21,  1917.] 

H.  P.  SDHR,  Jr.,  Respondent,  v.  EVA  METCALFE  et  al., 

Appellants. 

AssioNMSNT — Pinal  Payment  Undeb  Building  Contract — Eights  of 
Assignee. — An  assignment  of  the  final  payment  due  tinder  the 
terms  of  a  building  contract  demands,  independently  of  any  statute, 
an  inquiry  on  the  part  of  the  assignee  as  to  the  conditions  of  future 
payments,  and  the  rights  of  the  assignee  are  no  greater  thereunder 
than  those  of  the  contractor  itself. 

Id.  —  CoNSTBUcnoN  of  Ccde  — Assign mfxt  of  Thing  in  Action  — 
Defenses. — Where  the   final   payment   provided   by  a   building  con- 
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tract  is  not  due  when  an  assignment  thereof  is  made,  the  assignment 
is  of  a  "thing  in  action^  within  the  meaning  of  section  368  of  the 
Code  of  Civil  Procedure,  providing  that  in  case  of  an  assignment  of 
a  thing  in  action,  the  action  by  the  assignee  is  without  prejudice  to 
any  setoff  or  other  defense  existing  at  the  time  of  or  before  notice 
of  the  assignment. 

Id. — Extra.  Woek— Payment  bt  Note — ^Agbeimknt  to  Deliver  Build- 
ing Clear  op  All  Charges— Arohitbcts'  Fees — Parol  EvmENCK. 
A  written  agreement  whereby  a  building  contractor  in  consideration 
of  the  execution  and  delivery  of  the  owner's  note  acknowledged 
satisfaction  in  full  for  all  extras  due  and  agreed  to  deliver  the 
building  upon  completion  "clear  of  any  charge  of  any  character 
whatever,  also  including  architect,"  is  not  subject  to  explanation  by 
parol  evidence,  and  the  admission  of  such  evidence  for  the  purpose 
of  showing  that  the  intention  was  to  relieve  the  owners  of  any  lien 
for  the  possible  charge  of  the  architects  for  the  extra  work  put 
upon  the  building,  is  erroneous. 

To. — Notice  to  Withhou)  —  Suppicienct  of  Notice  —  Acceptance  of 
Order  of  Contractor.  —  An  order  on  the  owner  given  by  a  con- 
tractor to  a  subcontractor  and  by  the  latter  presented  to  the  owner 
for  acceptance  is  sufficient  notice  to  the  owner  to  entitle  the  owner 
to  withhold  the  amount  from  the  contractor,  as  provided  by  section 
1184  of  the  Code  of  Civil  Ptocedure. 
J, — Delay  in  Completion— Extra  Work — Insufficient  Excuse. — 
Where  a  building  contract  provides  that  no  additional  time  shall 
be  allowed  for  completion  unless  demand  therefor  be  made  in  writ- 
ing, delay  in  performance  because  of  an  agreement  for  extra  work 
is  not  a  sufficient  excuse,  in  the  absence  of  a  demand  for  additional 
time  as  provided  by  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    Frank  J.  Murasky,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

Luther  Elkins,  and  R.  P.  Henshall,  for  Appellants, 

Louis  H  Brownstone,  and  J.  J.  Lermen,  for  Respondent. 

BURNETT,  J.— The  action  was  in  daim  and  delivery  for 
the  recovery  of  certain  first  mortgage  six  per  cent  certificates 
of  the  face  value  of  eleven  thousand  five  hundred  dollars. 
The  original  drfendant  was  the  Western  Mortgage  and  Guar- 
anty Company,  a  corporation.  Upon  aflBdavit  of  the  presi- 
dent of  said  Ci  capany  that  the  Metealfes  claimed  to  be  the 
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ownera  of  said  property  and  had  made  a  demand  for  its  pos- 
session, the  court  made  an  order  directing  the  Guaranty  Com- 
pany to  deliver  said  certificates  to  the  clerk  of  the  court  and 
that  Eva  and  Gteorge  Metcalfe  be  substituted  as  parties  de- 
fendant in  the  place  of  said  company. 

The  answer  of  said  defendants  sets  forth  the  considerations 
which  we  are  called  upon  to  determine.  Therein  by  suitable 
averment  it  appears:  1.  That  on  or  about  the  second  day  of 
April,  1912,  the  defendants  entered  into  a  building  contract 
with  the  Mutual  Construction  Company  for  the  construction 
by  the  latter  of  a  hotel  upon  the  lot  of  defendants  on  Geary 
Street,  between  Mason  and  Taylor,  in  San  Francisco,  for  the 
sum  of  $141,350.  It  was  agreed  that  ninety  thousand  dollars 
of  that  sum  should  be  payable  in  certificates  of  the  Western 
Mortgage  and  Guaranty  Company,  which  were  to  be  secured 
by  a  first  lien  upon  said  real  property,  and  that  twenty-two 
thousand  five  hundred  dollars  of  the  face  value  of  said  certifi- 
cates should  be  retained  by  the  defendants  and  not  delivered 
to  the  contractor  until  thirty-five  days  after  the  completion 
of  the  building.  2.  That  Righetti  &  Headman,  architects, 
were  employed  by  the  defendants  to  draw  the  plans  and  speci- 
fications for  the  building  and  to  superintend  its  erection  for 
the  customary  fee  of  five  per  cent  of  the  contract  price,  and 
that  it  was  agreed  between  the  Mutual  Construction  Company 
and  defendants  that  said  company  would  pay  said  fee.  3.  It 
was  stipulated  that  the  building  should  be  completed  within 
ten  calendar  months  from  and  after  March  1,  1912,  and  that 
if  the  same  should  not  be  so  completed,  the  defendants  should 
be  entitled  to  damages  from  said  Construction  Company,  not 
as  a  penalty  but  as  liquidated  damages,  the  sum  of  fifty  dol- 
laiB  for  each  day  the  building  remained  uncompleted;  and 
that  on  or  about  December  12,  1912,  the  contractor  further 
agreed  to  deliver  the  said  building  free  and  clear  of  all  charges 
and  liens  whatever,  including  any  liens  for  architects'  fees. 

Then  follows  the  specification  of  the  particulars  in  which 
the  contractor  failed  to  keep  its  agreement:  (a)  It  failed  to 
pay  the  balance  of  the  fee  of  the  architects  in  the  sum  of 
$4,567.50,  and  it  is  averred  that  said  Righetti  &  Headman 
claimed  and  asserted  and  have  in  fact  a  valid  and  subsisting 
mechanic's  lien  against  said  real  property  for  this  sum; 
(b)  On  June  9,  1913,  the  Mutual  Construction  Company  was 
indebted  to  the  Citizens'  Construction  Company  for  work 
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and  labor  performed  and  materials  furnished  on  said  build- 
ing as  subcontractor,  in  the  sum  of  $2,124.80,  and  that  said 
contractors  gave  an  order  on  said  defendants  for  said  sum, 
which  order  was  accepted  on  or  about  June  9,  1913,  and  that 
defendants  are  now  indebted  to  said  subcontractor  in  said 
sum.  (c)  The  contractor  failed  to  complete  said  building 
until  four  months  after  the  time  fixed  in  the  contract,  and 
that  thereby  defendants  suffered  a  loss  of  rent  and  were  dam- 
aged in  the  sum  of  eight  thousand  dollars,  (d)  At  the  time 
of  the  acceptance  of  the  building  it  was  uncompleted,  and 
that  for  the  purpose  of  securing  its  completion  it  was  agreed 
that  the  defendants  should  retain  the  sum  of  five  hundred 
dollars  until  the  completion  thereof. 

It  further  appears  that  the  eleven  thousand  five  hundred 
dollars  in  face  value  of  said  certificates  referred  to  in  the 
complaint  were  part  of  the  twenty-two  thousand  five  hundred 
dollars  final  payment  due  thirty-five  days  after  the  comple- 
tion of  the  building,  and  that  the  plaintiff  at  the  time  he 
acquired  his  alleged  ownership  of  the  certificates  had  full 
knowledge  and  notice  of  these  rights,  counterclaims,  and  off- 
sets, and  furthermore  that,  on  or  about  August  2,  1913,  and 
after  a  knowledge  and  notice  of  all  these  facts,  the  plaintiff 
agreed  to  the  retention  by  the  Western  Mortgage  and  Guar- 
anty Company,  the  original  defendant,  of  all  these  certifi- 
cates until  the  performance  by  the  Mutual  Construction  Com- 
pany of  all  its  covenants  and  agreements,  including  the 
payment  of  the  demands  above  set  forth. 

The  general  findings  and  the  judgment  were  in  favor  of 
plaintiff.  As  to  the  special  defenses  the  court  f cund  that  the 
Mutual  Construction  Company  did  not  agree  to  deliver  the 
hotel  building  to  the  defendants  Metcalfe  free  and  clear  of  all 
liens  and  charges,  including  a  lien  for  architects*  fees;  that 
said  company  had  not  failed  to  carry  out  its  contract,  with 
the  exception  that  certain  work  on  the  ground  floor  of  the 
building  had  been  omitted  pursuant  to  agreement,  and,  for 
this  work,  five  hundred  dollars  of  the  twenty-two  thousand 
five  hundred  dollars  worth  of  certificates  was  ordered  to  be  re- 
tained by  the  clerk  until  the  building  was  finally  completed. 
As  to  the  claim  of  the  Citizens'  Construction  Company  it  was 
found  that  at  the  time  said  order  of  June  9,  1913,  was  given 
there  was  nothing  due  to  the  Mutual  Construction  Company 
from  the  defendants  Metcalfe,  for  the  reason  that  said  com- 
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panj  had  previously  assigned  and  transferred  to  plaintiff  all 
sums  of  money  due  to  it  from  the  defendants,  and  that  at  the 
time  of  the  presentation  of  this  order  to  defendants  they  had 
notice  of  this  prior  assignment,  and  as  to  the  acceptance  of 
said  order  it  was  found  that  the  attorneys  who  had  indorsed 
upon  the  order  the  acceptance  had  no  authority  to  accept  the 
same  for  the  defendants. 

It  can  hardly  be  disputed  that  the  rights  of  plaintiff  as 
assignee  of  the  Mutual  Construction  Company  are  no  other  or 
greater  than  those  of  said  company,  the  contractor,  and  that 
if  the  aforesaid  defenses  are  sound  and  decisive  as  against 
said  company,  they  may  be  urged  with  equal  propriety  and 
effectiveness  against  the  claim  of  plaintiff.  In  other  words,  it 
seems  plain  that  plaintiff  by  reason  of  the  assignment  is  en- 
titled to  all  the  rights  and  is  subject  to  all  the  liabilities  of 
the  Mutual  Construction  Company  growing  out  of  and  based 
upon  said  building  contract.  Indeed,  the  assignment,  as  far 
as  the  present  controversy  is  concerned,  related  to  '^'a  thing 
in  action,"  since  the  last  payment  was  not  due  when  plaintiff 
succeeded  to  the  rights  of  the  contractor,  and  section  368  of 
the  Code  of  Civil  Procedure  is  in  point:  ''In  the  case  of  an 
assignment  of  a  thing  in  action,  the  action  by  the  assignee  is 
without  prejudice  to  any  setoff,  or  other  defense  existing  at 
the  time  of,  or  before,  notice  of  the  assignment ;  but  this  sec- 
tion does  not  apply  to  a  negotiable  promissory  note  or  bill  of 
exchange,  transferred  in  good  faith,  and  upon  good  considera- 
tion, before  maturity."  Besides,  it  is  clear  from  the  record 
that  plaintiff  had  notice,  or,  at  least,  was  put  upon  inquiry 
as  to  the  conditional  liability  of  the  contractor,  and  therefore 
he  cannot  shield  himself  from  the  obligations  of  the  contract. 
Again,  on  August  2,  1913,  plaintiff  consented  in  writing  that 
the  Western  Mortgage  and  Guaranty  Company  should  hold 
twelve  thousand  five  hundred  dollars  of  the  said  final  payment 
under  the  contract  for  the  protection  of  the  defendants  against 
these  claims,  and  he  cannot  now  repudiate  his  agreement. 

In  dismissing  this  point  it  may  be  said,  indeed,  that  if  the 
final  payment  supposed  to  be  reserved  for  the  protection  of 
the  owner  can  be  so  readily  disposed  of  regardless  of  his  rights, 
a  building  contract  affords  no  obstacle  to  the  facile  and  con- 
venient perpetration  of  fraud  against  the  property  holder. 
But  the  fact  must  be,  independently  of  any  statutory  provi- 
sion, that  the  assignment  itself  of  such  claim  demands  an 
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inquiry  upon  the  part  of  the  assignee  to  determine  the  condi- 
tions of  future  payments.  To  these  alleged  defenses,  appfi- 
cable  to  plaintiff  as  to  the  contractor,  we  therefore  devote 
some  attention. 

It  is  admitted  that  on  December  12, 1913,  an  agrreement  was 
entered  into  by  the  contractor  and  the  defendants  in  the  form 
of  a  letter  as  follows : 

(Letter-head  of  Mutual  Construction  Company.) 

''San  Francisco,  Cal.  Dec.  12/12. 
**Mr.  George  Metcalfe  and  Mrs.  Eva  Metcalfe,  San  Francisco. 

"Dear  Sir  and  Madam:  In  consideration  of  the  execution 
and  delivery  to  us  this  day  of  your  note  for  the  sum  of  four- 
teen thousand  six  hundred  and  eighty-six  (14686)  dollars, 
secured  by  a  third  mortgage  on  your  property  on  Geary  street 
we  hereby  acknowledge  satisfaction  in  full  for  all  extras  due 
us  upon  the  building  constructed  upon  the  lot  on  Geary  street 
and  we  further  agree  to  deliver  said  building  to  you  upon  the 
completion  thereof  clear  of  any  charge  of  any  character  what- 
ever, also  including  architect.  .  .  . 

''Yours  Very  Truly, 

''(Corporate  Seal)  Mutual  Construction  Co., 

"Per  (Signed)  S.  L.  Hansbrough,  Secretary.'* 

The  question  in  dispute  is  as  to  the  force  and  effect  of  the 
clause  we  have  italicized.  It  is  not  claimed  that  by  reason  of 
fraud,  accident,  or  mistake  there  was  any  failure  to  express 
the  intention  of  either  of  the  parties,  but,  upon  the  contention 
that  said  terms  are  ambiguous,  parol  evidence  was  admitted  to 
show  what  was  understood  by  the  adopted  form  of  expression. 
In  that  respect  we  feel  entirely  satisfied  that  error  was  com- 
mitted. The  language  appears  to  us  plain  and  unequivocal, 
and  in  this  case  if  it  is  to  be  varied  by  parol,  no  reason  can 
be  advanced  why  the  same  practice  should  not  be  permitted  in 
any  instance  where  parties  have  reduced  their  agreements  to 
writing.  How  in  concise  phraseology  it  could  be  more  clearly 
declared  that  the  building  when  complete  should  be  free  from 
such  a  burden  as  the  lien  in  question  we  are  at  a  loss  to  under- 
stand. It  was  to  be  clear  of  any  charge  of  any  character 
whatever.  This  comprehensive  language  would  necessarily  in- 
clude a  lien  for  the  architects'  fees,  but  the  company  was  not 
satisfied  to  let  it  rest  at  that,  but  has  shown  conclusively  by 
specific  mention  that  it  had  particularly  in  view  a  burden  that 
might  be  imposed  by  reason  of  the  architects'  charge.     The 
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familiar  sectiooa  of  the  code  cited  by  respondent  do  not,  in 
our  opinion,  lend  any  support  to  his  contention.  The  lan- 
guage herein  seems  to  be  clear  and  explicit  and  not  to  involve 
an  absurdity,  and,  therefore,  within  the  purview  of  section 
1638  of  the  Civil  Code,  said  language  should  govern  the  inter- 
pretation of  the  agreement.  Manifestly,  the  agreement  to 
turn  over  the  building  free  from  any  liens  does  not  involve  an 
absurdity  or  even  anything  unusual  or  extraordinary,  and 
since  the  said  conditions  concur,  the  succeeding  section  of  the 
code  (1639)  would  limit  and  confine  to  the  writing  itself  the 
inquiry  as  to  the  intention  of  the  parties.  Section  1647,  per- 
mitting explanation  of  a  contract  by  reference  to  the  circum- 
stances  under  which  it  is  executed  and  the  matter  to  which  it 
relates,  may  be  of  aid  in  many  instances  where  it  is  apparent 
something  needs  explanation,  but  it  cannot  be  extended  to  the 
point  of  permitting  parol  testimony  to  vary  the  express  terms 
of  a  written  instrument.  If  we  are  right  in  this  position,  it 
would  not  be  disputed  that  the  error  was  prejudicial,  for  the 
reason  that  the  parol  evidence  was  offered  and  received  for 
the  purpose  of  showing  that  the  intention  was  to  relieve  the 
building  and  the  owners  of  any  lien  or  burden  for  the  possible 
charge  of  the  architects  for  the  extra  work  put  upon  the  build- 
ing, and  the  proof  is  that  there  was  no  charge  whatever  for 
said  services. 

While  the  said  provision  seems  to  us  so  certain  as  to  pre- 
clude parol  testimony  to  determine  its  meaning,  there  is  force 
in  the  other  consideration  suggested  by  appellants  that  if  there 
be  any  uncertainty  in  the  language,  it  should  be  interpreted 
most  strongly  against  the  party  who  caused  the  uncertainty 
to  exist,  that  is,  the  contractor,  who  fits  the  position  both  of 
promisor  and  the  person  who  prepared  the  contract.  (Civ. 
Code,  sec.  1654.) 

We  agree  with  appellants  in  their  contention  as  to  the  claim 
of  the  Citizens'  Construction  Company.  There  is  no  dispute 
that  the  order  for  their  payment  was  given  by  the  Mutual 
Construction  Company.  We  think  it  equally  plain  that  it  was 
accepted  by  appellants.  If  so,  there  was,  in  effect,  a  new  con- 
tract, a  novation,  the  substitution  of  one  creditor  for  another. 
By  that  order  the  Mutual  Construction  Company  authorized 
appellants  to  pay  to  said  Citizens'  Company,  out  of  said 
thirty-five  day  payment,  the  sum  of  $2,124.80,  and  when  the 
order  was  accepted  the  liability  and  obligation  of  both  became 
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fixed.  Neither  could  thereafter  question  it,  and  if  the  Mutual 
Construction  Company  were  the  plaintiff  herein,  there  could 
be  no  doubt  that  defendants  could  set  up  said  amount  as  an 
offset  to  the  claim  made  to  the  said  deferred  payment.  For 
reasons  already  stated,  we  think  respondent  as  assignee  is 
equally  bound  with  the  contractor  and  that  said  offset  may  be 
urged  against  him. 

If  we  are  right  in  the  view  that  the  assignee  occupies  the 
same  position  as  would  his  assignor,  then,  of  course,  there  is 
no  force  in  the  claim  that  it  was  necessary  to  have  a  notice  to 
withhold  given  to  the  architect  or  owner  as  provided  in  sec- 
tion 1184  of  the  Code  of  Civil  Procedure.  But  as  to  that, 
appellants  point  out  suflScient  facts  to  show  a  substantial  com- 
pliance with  the  requirement  of  that  provision.  The  written 
recognition  by  the  Mutual  Construction  Company  of  its  obli- 
gation to  the  Citizens'  Construction  Company  as  made  and 
directed  to  the  owners  on  June  9,  1913,  should  be  held  equiv- 
alent to  the  notice  provided  by  said  statute,  and  the  record 
shows  that  at  that  time  the  said  Citizens'  Company  had  a  right 
to  file  a  lien  for  the  amount  of  its  claim.  The  statute  itself 
provides  that  "No  such  notice  shall  be  invalid  by  reason  of  any 
defect  in  form,  provided,  it  is  sufficient  to  inform  the  owner 
of  the  substantial  matters  herein  provided  for."  As  stated  by 
appellants:  "In  the  present  case  the  Citizens'  Construction 
Company  notified  the  owner  of  its  claim,  for  it  presented 
the  contractor's  recognition  of  its  validity  and  its  amount, 
vouched  for  by  the  contractor  and  itself.  It  presented  this 
claim  to  the  owner  and  asked  him  to  accept  and  pay  it."  This 
was  probably  even  more  than  the  statute  requires.  It  was  at 
least  equivalent  to  the  notice  contemplated  by  the  law. 

It  is  contended  that  the  court  was  justified  in  finding  that 
this  order  was  not  accepted  by  Eva  Metcalfe,  the  owner. 
There  is  no  doubt,  however,  that  Mr.  Brandon,  who  was  the 
attorney  for  Mrs.  Metcalfe,  accepted  this  order  for  her  on 
June  9,  1913.  He  seems  to  have  been  representing  her  in  all 
these  matters,  and  although  he  had  no  express  authority  to 
sign  the  acceptance,  it  would  not  seem  unreasonable  to  con- 
clude that  his  authority  was  broad  enough  to  cover  such  act. 
As  to  this,  also,  it  may  be  suggested  that  respondent,  standing 
in  the  shoes  of  the  Mutual  Construction  Company,  assumes 
rather  a  questionable  attitude  in  denying  the  authority  of  the 
attorney  who  was  recognized  and  treated  by  said  company  as 
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the  qualified  agent  of  appellants.  If  the  owner  were  disput- 
ing the  authority  of  the  attorney,  a  very  different  situation 
would  be  presented.  However,  granting  the  want  of  author- 
ity, as  claimed,  it  cannot  be  disputed  that  the  unauthorised 
act  of  the  attorney  might  be  ratified  by  the  principal,  and  in 
this  case  there  can  be  no  doubt  that  it  was  so  ratified.  Mrs. 
Metcalfe's  testimony  was:  "I  was  advised  of  the  execution  of 
this  paper,  defendant's  exhibit  *P,'  by  Mr.  Brandon  on  or 
about  June  or  July.  I  accepted  it  and  thought  it  was  all 
right.**  This  was  a  sufficient  ratification  within  the  teaching 
of  Ralphs  v.  Hensler,  97  Cal.  296,  [32  Pac.  243] ,  and  Porter  v. 
Lassen  County  etc.  Co.,  127  Cal.  261,  [59  Pac.  563], 

Besides,  as  before  indicated,  this  particular  claim  was 
covered  by  the  letter  of  plaintiff  of  August  2,  1913,  which  was 
agreed  to  by  Mrs.  Metcalfe  and  the  Mutual  Construction  Com- 
pany. This  appears  clear  enough  from  the  testimony  in  the 
record,  and  we  see  no  reason  why  the  contract  of  these  parties 
should  not  be  enforced. 

As  to  the  damages  claimed  for  the  failure  to  complete  the 
building  within  the  time  specified,  we  think  the  delay  has  not 
been  entirely  excused  or  justified  and  that  said  delay  did  oper- 
ate to  the  detriment  of  defendants.  It  is  claimed  that  the 
extra  work  consumed  about  ninety  days  and  that  this  was 
covered  by  a  Contract  between  the  Metcalfes  and  the  Mutual 
executed  on  December  12,  1913,  "just  eighteen  days  before 
the  defendants  claim  that  the  building  should  have  been  actu- 
ally completed."  The  amount  of  the  extra  work  was  $14,686 
and  a  third  mortgage  was  given  in  payment  of  this.  Respond- 
ent says:  "It  would  be  strange  indeed  if  the  defendants  in 
this  case  were  to  be  permitted  to  order  fourteen  thousand  dol- 
lars worth  of  extra  work  within  eighteen  days  prior  to  the 
time  that  the  contract  was  to  be  completed  and  expect  the 
same  to  be  finished  without  allowing  additional  time."  But 
it  appears  that  when  this  agreement  was  made  the  extra  work 
had  ali'eady  been  done,  so  the  argument  is  not  persuasive. 

To  determine  whether  the  extra  work  would  excuse  delay, 
we  must  look  to  the  statute  and  to  the  agreement  of  the  par- 
ties. The  particular  law  in  point  is  section  1511  of  the  Civil 
Code,  as  follows: 

"The  want  of  performance  of  an  obligation,  or  of  an  offer 
of  performance,  in  whole  or  in  part,  or  any  delay  therein,  is 
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excused  by  the  following  causes,  to  the  extent  to  which  they 
operate : 

**1.  When  such  performance  or  oflPer  is  prevented  or  de- 
layed by  the  act  of  the  creditor,  or  by  the  operation  of  law, 
even  though  there  may  have  been  a  stipulation  that  this  shall 
not  be  an  excuse; 

**2.  When  it  is  prevented  or  delayed  by  an  irresistible, 
superhuman  cause,  or  by  the  act  of  public  enemies  of  this 
state  or  of  the  United  States,  unless  the  parties  have  expressly 
agreed  to  the  contrary;  or, 

**3.  When  the  debtor  is  induced  not  to  make  it,  by  any  act 
of  the  creditor  intended  or  naturally  tending  to  have  that 
effect,  done  at  or  before  the  time  at  which  such  performance 
or  offer  may  be  made,  and  not  rescinded  before  that  time.*' 

The  case  does  not  seem  to  fall  within  any  of  these  sub- 
divisions. It  is,  however,  covered  by  the  contract  6i  the  par- 
ties. Extra  work  involves  an  act  of  the  owners  and  a  modifi- 
cation of  the  contract.  In  subdivision  3  thereof  it  provided 
that  **The  time  during  which  the  contractor  is  delayed  in  said 
work  by  the  acts  of  the  owners  or  by  the  acts  of  God,  which 
the  contractor  could  not  reasonably  have  foreseen  and  pro- 
vided for,  or  by  stormy  weather  which  prevents  the  work,  or 
by  any  strikes  by  employees  or  labor  organizations,  shall  be 
added  to  the  aforesaid  time  for  completion ;  but  no  such  allow- 
ance shall  be  made  unless  a  written  demand  for  additional 
time  with  the  amount  thereof  approximately  stated  and  the 
reasons  for  such  demand  given,  is  presented  to  the  owners  by 
the  contractor  within  twenty-four  hours  after  the  cause  for 
such  delay  has  accrued."  Then  section  9  specifically  provides 
for  "alterations,  deviations  in,  additioas  to,  or  omissions 
from"  the  plans  and  specifications,  and  declares  that  **the 
same  shall  in  no  way  affect  or  make  void  the  contract,"  ex- 
cept that  the  additional  cost  was  to  be  added  to  the  contract 
price.  The  extras,  therefore,  fall  within  said  subdivision  3, 
and  in  order  to  claim  an  extension  of  time  it  was  incumbent 
upon  the  contractor  to  make  demand,  which  was  not  done. 

In  McOinley  v.  Hardy,  18  Cal.  116,  there  was  a  modification 
of  the  contract,  but  the  case  is  different  from  this  in  that  th^e 
was  no  agreement  that  written  demand  should  be  made  for 
extension  of  time,  and  the  court  very  properly  held  that  the 
new  contract  operated  to  extend  the  time  for  completion  of 
the  building. 
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We  can  see  no  reason  why  it  was  not  competent  for  the  par- 
ties to  provide  in  their  contract  for  an  exclusive  method  by 
which  the  time  could  be  extended  as  to  this  particular  feature, 
nor  do  we  see  anything  in  the  way  of  giving  effect  to  such 
agreement. 

The  mistakes  of  the  architect,  we  think,  also  fall  under  said 
subdivision  3.  He  was  the  agent  of  the  owner  and  his  mis- 
takes were  therefore  those  of  the  latter.  We  think  also  that 
the  interference  by  rain  falls  within  said  subdivision. 

It  is  at  least  doubtful  whether  the  claim  that  a  period  of 
thirty  days  should  be  allowed  because  of  the  condition  of 
Greary  Street  is  tenable.  The  court  found  that  the  delay  was 
by  reason  of  the  act  of  the  municipal  authorities.  We  are 
not  pointed  to  any  evidence  in  the  record  that  sustains  the 
finding.  It  does  not  seem  to  be  included  among  the  facts  of 
which  the  court  may  take  judicial  knowledge.  No  doubt  the 
municipal  authorities  were  engaged  at  the  time  in  construct- 
ing a  railroad  on  said  street,  and  thi^  proof  was  easily  avail- 
able, but  it  should  have  been  produced.  Probably  through 
inadvertence  it  was  not  offered.  As  to  whether  such  action 
of  the  municipal  authorities  would  excuse  the  delay,  we  think 
the  correct  test  is  declared  in  Carlson  v.  Sheehan,  157  Cal.  692, 
[109  Pac.  29],  to  the  effect  that  it  rests  upon  the  considera- 
tion whether  it  rendered  performance  practically  impossible, 
and  in  that  connection  it  is  said  that  mere  difficulty  or  un- 
usual or  unexpected  expense  would  not  excuse  the  contractor. 
It  is,  in  our  opinion,  a  close  question  whether  there  is  suflS- 
cient  evidence  to  sustain  the  conclusion  that  the  condition  of 
said  street  rendered  the  performance  of  the  contract  **  prac- 
tically impossible,*'  but  as  the  evidence  may  be  different  upon 
another  trial,  we  refrain  from  passing  upon  the  point. 

We  think  the  judgment  and  order  should  be  reversed,  and  it 
IS  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  23,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  April  19, 1917. 
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[CiT.  No.  2215.    Second  Appellate  District.— February  23,  1917.] 

FRANCES  G.  RODGERS,  Respondent,  v.  PACIFIC  COAST 
CASUALTY  COMPANY  (a  Corporation),  Appellant. 

Insubancb  —  Indemnttt  Against  Damages  from  Accidental  In- 
juries— Action  upon  PbLiOT — GbNTBOL  of  Litigation  by  Insubeb 
— Becoonition  of  Liability — Where  an  insurance  company,  acting 
under  the  terms  of  a  policy  indemnifying  the  insured  against  loss 
and  expense  arising  for  damages  accidentally  suffered  by  reason  of 
the  operation  of  elevators  in  an  apartment  house,  takes  charge  of 
and  assumes  exclusive  control  of  an  action  brought  against  the  in- 
sured for  damages  for  injuries  from  such  an  accident,  it  recognizes 
a  liability,  if  it  fails  to  defend  successfully,  to  pay  the  assured  the 
amount  of  the  judgment  not  exceeding  the  amount  stipulated  in  the 
policy. 

Id. — Judgment— Payment  by  Note. — Under  the  terms  of  an  indemnity 
insurance  policy  which  promises  to  indemnify  for  loss  paid  by  the 
assured,  the  satisfaction  of  a  judgment  procured  by  the  giving  of  a 
promissory  note  is  to  be  deemed  payment  of  the  judgment  debt. 

APPEAL  from  a  judgment  of  th€  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gray,  Barker  &  Bowen,  William  A.  Bowen,  and  Bowen  & 
Bailie,  for  Appellant. 

Lee  Riddle,  W.  0.  Morton,  Harry  A.  Hollzer,  and  C.  B. 
Morton,  for  Respondent. 

JAMES,  J. — ^In  this  action  the  judgment  entered  by  the 
trial  court  was  in  favor  of  the  plaintiff.  Thereafter  a  motion 
for  a  new  trial  was  made  by  the  defendant  and  denied  by 
the  court.  The  appeal  is  taken  from  the  judgment  and  also 
from  the  order. 

Plaintiff,  on  the  eighteenth  day  of  April,  1910,  suffered 
bodily  injuries  in  an  elevator  which  was  being  run  in  an 
apartment  house  in  the  city  of  Los  Angeles.  The  owner  of 
the  apartment  house  business  was  Nevada  Irwin.  The  latter 
at  the  time  of  the  accident  held  a  policy  issued  by  the  defend, 
ant  herein  indemnifying  her  against  loss  and  expense  arising 
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for  damages  accidentally  suffered  by  reason  of  tlie  operation 
of  elevators  in  the  apartment  house.  The  maximum  liability 
fixed  by  the  policy  was  the  sum  of  five  thousand  dollars  where 
injury  was  suffered  by  one  person  only.  This  plaintiflf,  after 
suffering  her  injuries,  commenced  an  action  in  the  superior 
court  to  recover  from  Nevada  Irwin  damages  on  account 
thereof,  which  suit  resulted  in  a  final  judgment  (after  appeal 
taken  and  decided)  in  her  favor  for  the  sum  of  $2,539.93. 
Within  sixty  days  after  this  judgment  became  final,  Nevada 
Irwin  gave  to  the  plaintiff  herein  her  promissory  note  for  the 
full  amount  of  and  in  satisfaction  of  the  judgment.  She 
dien,  upon  the  promissory  note  being  surrendered  to  her  and 
canceled,  delivered  to  this  plaintiff  an  assignment  of  her  (the 
said  Irwin's)  claim  against  the  defendant  here  on  the  policy 
of  indemnity  insurance.  This  action  was  then  brought.  The 
^ase  was  tried  before  a  jury  with  the  result  already  indicated. 
The  policy  issued  by  the  defendant  to  Nevada  Irwin  in 
cerms  insured  said  Irwin  on  the  account  mentioned  ''against 
loss  and  expense  arising  from  claims  upon  the  assured  for 
damages  on  account  of  bodily  injuries  accidentally  suffered 
or  alleged  to  have  been  suffered  during  the  period  of  this 
policy  by  any  person  by  reason  of  the  operation  of  the  eleva- 
tors described  herein."  There  were  a  number  of  conditions 
stated  in  the  policy:  It  was  required,  among  other  things, 
that  notice  should  be  given  to  the  company  immediately  of 
any  accident,  and  that  if  suit  was  brought  on  account  thereof, 
the  assured  should  forward  to  the  company  all  process  and 
papers  served,  and  then  that  "the  company,  at  its  own  ex- 
pense, will  settle  or  defend  said  suit  whether  groundless  or 
not;  the  moneys  expended  in  said  defense  shall  not  be  in- 
cluded in  the  limits  of  the  liability  fixed  under  this  policy. 
The  assured  shall  not  assume  any  liability,  nor  interfere  with 
any  negotiation  for  settlement  or  any  legal  proceeding,  nor 
incur  any  expense  nor  settle  any  claim  except  at  his  own  cost, 
without  the  written  consent  of  the  company."  It  further 
provided  that  "no  action  shall  lie  against  the  company  for 
any  loss  or  expense  under  this  policy  unless  it  shall  be  brought 
for  loss  or  expense  actually  sustained  and  paid  in  satisfac- 
tion of  a  final  judgment,  within  ninety  days  from  the  date 
of  said  judgment  and  after  trial  of  the  issue."  The  conten- 
tions of  appellant  for  reversal  herein  rest  upon  two  principal 
propositions  which  are  advanced  in  the  briefs :  1.  That  under 
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the  terms  of  the  policy  no  action  would  lie  against  appellant 
nntil  the  assured  had  actually  paid  the  amount  of  the  judg- 
ment rendered  against  her,  or  some  part  thereof,  and  that 
the  execution  of  a  promissory  note  to  the  injured  party  would 
not  amount  to  payment  within  the  meaning  of  the  policy. 
2.  That  under  the  facts  shown  in  evidence,  the  making  of  the 
promissory  note  by  Nevada  Irwin  in  favor  of  this  plaintiff 
appears  not  to  have  been  done  in  good  faith,  and  that  the 
transaction  was  not  bona  fide.  There  seems  to  be  no  conten- 
tion but  that  an  assured  has  the  right  under  such  a  policy 
as  that  here  considered  to  make  a  valid  assignment  of  a 
matured  claim  against  the  insurer.  The  policy  contains  no 
terms  appropriate  to  forbid  such  assignment.  It  was  alleged 
in  the  complaint  herein,  and  there  appeared  to  be  no  dispute 
as  to  the  facts  of  the  matter,  that  Nevada  Irwin  gave  the 
requisite  notices  to  the  defendant  company  as  to  the  accident 
having  happened  to  this  plaintiff,  and  that  when  suit  was 
brought  to  recover  damages  she  delivered  to  the  legal  coun- 
sel for  this  defendant  all  papers  in  connection  with  such  suit ; 
that  this  defendant  by  its  counsel  took  chaise  of  the  litiga- 
tion, managed  and  controlled  it  throughout,  both  in  the  trial 
court  and  upon  appeal — ^in  fact,  contested  the  action  to  the 
court  of  last  resort.  It  has  been  held  in  several  well-con- 
sidered cases  that  where  an  insurance  company  acting  under 
the  terms  of  policies  practically  identical  with  those  made  by 
the  insurer  in  this  case  takes  out  of  the  hands  of  the  assured 
direction  and  control  of  litigation,  its  liability  to  the  assured 
becomes  fixed  and  determined  upon  the  entry  of  judgment; 
and  it  is  also  held  that  if  precedent  payment  of  the  judgment 
is  required  of  the  assured,  such  payment  may  be  made  by 
promissory  note.  The  decisions  indicating  a  contrary  view 
on  the  first  proposition  do  not  commend  themselves  to  our 
judgment  as  presenting  a  reasonable  and  fair  construction  of 
the  contract,  when  the  objects  and  purposes  sought  to  be 
accomplished  are  taken  into  view.  We  are  in  agreement  with 
the  expressions  to  be  found  in  the  opinion  of  the  supreme 
court  of  Minnesota  in  Patterson  v.  Adam  et  aL,  119  Minn. 
308,  [48  L.  R.  A.  (N.  S.)  184,  138  N.  W.  281].  The  court 
there  says:  "The  object  and  purpose  of  the  contracting  par- 
ties is  not  to  be  lost  sight  of  in  construing  a  contract,  nor  is 
the  rule  that  in  case  of  ambiguity  it  must  be  resolved  against 
Che  one  who  prepared  the  instrument.    The  language  in  the 
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lengthy  document  before  us  was  not  the  choice  of  the  as- 
sured. Becognition  needs  be  taken  of  the  enormous  growth 
of  liability  insurance  of  late  years.  The  hazards  of  modem 
industries  and  the  risks  connected  with  some  of  the  advan- 
tages of  present  day  life  call  for  this  kind  of  insurance.  Poli- 
cies attempting  to  fill  this  demand  should,  if  possible,  be  con- 
strued so  as  not  to  be  a  delusion  to  those  who  have  bought 
them."  The  court  proceeds  with  the  statement  that,  even 
granting  that  the  policy  was  so  worded  that  it  must  be  con- 
sidered one  of  indemnity,  under  the  facts  the  company  placed 
itself  in  a  position  which  resulted  in  liability;  there  having 
been  no  payment  of  the  judgment  in  that  case  by  the  assured. 
This  last  conclusion  was  based  upon  the  fact,  as  here,  that 
the  company  exercised  the  right  reserved  to  it  to  settle  and 
carry  on  litigation,  excluding  the  assured  from  any  inter- 
ference therewith.  The  court  again  says:  ** Neither  public 
policy  nor  legal  principles  can  be  invoked  against  the  validity 
of  these  provisions,  if  they  mean  no  more  than  an  undertak- 
ing to  contest  an  asserted  claim  against  the  assured,  for  which 
it  is  liable  when  established ;  but  if,  under  the  pretense  of  an 
insurance  obligation,  the  company  carried  on  litigation  in  the 
name  of  one  who  has  neither  voice  nor  interest  therein,  and 
which  does  not  affect  the  company  itself,  because  the  assured 
Is  unable  or  unwilling  to  pay  if  plaintiff  is  awarded  judg- 
ment, it  would  seem  the  company  becomes  an  ofScious  inter- 
meddler.  .  .  .  We  therefore  hold  that  in  a  policy  such  as  this, 
where  the  company  has  come  into  the  litigation  and  assumed 
exclusive  control  thereof  under  its  contract,  it  recognizes  a 
liability,  if  it  fails  to  defend  successfully,  to  pay  the  assured 
the  amount  of  the  judgment  it  so  permits  to  be  established, 
not  exceeding  the  sum  stipulated  in  the  policy,  and  also  that, 
as  to  the  plaintiff  (the  plaintiff  being  the  person  who  secured 
a  judgment  for  damages  because  of  injuries  suffered),  it 
should  be  considered  that  such  judgment  is  a  debt  due  the 
assured  from  the  company,  and  not  dependent  on  any  con- 
tingency." It  was  determined  by  that  decision  that  the  judg- 
ment creditor  of  the  assured  could  attach  by  garnishment  the 
amount  of  the  liability  incurred  by  the  insurance  company 
as  a  debt  then  due  to  the  assured.  The  following  cases  sup- 
port the  proposition  that  under  the  terms  of  a  policy  of  in- 
demnity insurance  which  promise  to  indemnify  for  loss  paid 
by  the  assured,  the  satisfaction  of  a  judgment  procured  by 
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the  giving  of  a  promissory  note  is  to  be  deemed  pajnnent  of 
the  judgment  debt:  Kennedff  v.  Fidelity  dk  Casualty  Co.  of 
New  York,  100  Minn.  1,  [117  Am.  St.  Rep.  658,  10  Ann.  Cas. 
673,  9  L.  B.  A.  (N.  S.)  478,  110  N.  W.  97] ;  Taxicah  Motor 
Co.  V.  Pacific  Coast  Casualty  Co.,  73  Wash.  631,  [132  Pac. 
393].  In  the  latter  cases  it  is  pertinently  suggested  as  being 
inconsistent  with  the  general  purposes  and  intent  of  such  poli- 
cies to  hold  that  unless  the  assured  has  the  actual  money  or 
specific  property  to  apply  in  discharge  of  the  judgment,  and 
that  such  money  or  property  is  so  applied,  no  liability  ever 
arises  against  the  insurer.  It  has  been  often  held,  too  often 
to  require  citation  of  authorities,  that  where  there  is  an  ex- 
press agreement  to  that  intent,  a  promissory  note  given  to  the 
creditor  will  extinguish  the  debt  to  which  it  is  to  be  applied. 
The  second  proposition  advanced  by  the  appellant,  we 
think,  is  one  which  was  finally  decided  by  the  jury,  because 
it  rests  upon  the  evidence  heard  in  the  case  and  the  circum- 
stances surrounding  the  matter  to  be  adverted  to.  It  ap- 
peared that  after  the  plaintifif  here  had  found  that  Nevada 
Irwin  had  not  sufficient  property  out  of  which  she  might  at 
the  time  obtain  satisfaction  of  the  judgment,  she,  through  her 
attorney,  conferred  with  the  attorney  for  Nevada  Irwin. 
That  it  was  then  agreed  that  a  promissory  note  should  be 
made  by  Nevada  Irwin  in  payment  of  the  judgment,  and 
(perhaps  simultaneously)  it  was  also  understood  that  the 
promissory  note  after  being  so  given  should  be  surrendered 
and  paid  by  the  assignment  of  Nevada  Irwin's  claim  to  this 
plaintiff.  Upon  the  giving  of  the  promissory  note  satisfac- 
tion of  the  judgment  was  actually  entered.  Under  the  evi- 
dence the  jury  was  altogether  authorized  to  find  that  it  was 
the  intent  that  liability  under  the  judgment  should  be  ex- 
tinguished by  the  giving  of  the  promissory  note  of  Irwin 
to  this  plaintiff.  As  we  have  suggested,  however,  this  branch 
of  the  case  enters  the  realm  of  fact,  and  it  may  not  be  said  that 
there  was  no  evidence  sufficient  to  sustain  the  findinsr  made 
by  the  jury  as  is  implied  from  the  verdict.  And  it  may  be 
further  said  that  under  the  law  as  announced  in  the  decision 
we  first  cited  herein,  when  the  judgment  against  Irwin  be- 
came final  the  liability  of  the  insurer  became  fixed.  Assum- 
ing the  correctness  of  this  conclusion,  it  would  then  have  been 
competent  for  Nevada  Irwin,  without  the  giving  of  a  prom- 
issory note,  to  have  assigned  her  claim  against  the  insurer  to 
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Rodgers  in  consideration  of  the  satisfaction  of  the  judgment. 
The  transaction  as  it  was  made,  however,  was  perfectly  legal 
in  the  form  it  took,  and  we  think,  conceding  the  good  faith 
of  the  transaction,  as  we  must,  was  wholly  within  the  rights 
of  the  parties. 

The  complaint  made  of  error  because  of  the  giving  of  cer- 
tain instructions  and  refusal  to  give  other  instructions  offered 
has  been  examined.  The  court,  in  the  view  we  take  of  the 
case,  properly  submitted  to  the  jury  the  question  as  to 
whether  the  transaction  wherein  the  note  and  assignment  were 
given  and  made  was  one  carried  out  in  good  faith  and  with 
the  intent  to  extinguish  the  liability  of  Irwin  upon  the  jud.i?- 
ment.  The  instructions  as  a  whole  appear  to  have  sufficiently 
and  correctly  stated  such  propositions  of  law  as  the  jury 
needed  advice  upon. 

The  judgment  and  order  are  affirmed. 

Conrey,  P,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  23,  1917,  and  the  following 
opinion  then  rendered  thereon : 

THE  COURT.— In  its  petition  for  rehearing  the  defend- 
ant insists  that  the  opinion  of  the  district  court  of  appeal 
holds  that,  under  the  terms  of  the  policy  of  insurance  to 
Nevada  Irwin,  the  company  became  bound  to  pay  to  Irwin 
the  amount  of  the  judgment  recovered  against  her  by  the 
injured  party  as  soon  as  it  became  final,  and  without  previous 
payment  thereof  by  Irwin  to  the  injured  party,  and  that  the 
decision  is  based  on  that  proposition. 

The  opinion  is  not  based  solely  on  that  proposition.  It 
also  proceeds  upon  the  theory  that  the  payment  by  Irwin  of 
the  judgment  against  her  in  favor  of  the  injured  party  is  a 
condition  precedent  to  the  existence  of  a  cause  of  action  in 
favor  of  Irwin  against  the  company,  as  indeed  the  policy  ex- 
pressly declares;  but  that  such  previous  payment  need  not 
be  made  in  money,  but  may  be  made  in  property  of  any 
kind,  including  the  promissory  note  of  Irwin  if  such  note  is 
accepted  expr^sly  as  payment;  a  theory  in  which  we  concur. 
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This  leaves  as  the  main  point  of  the  case  the  question 
whether  or  not  the  note  was  accepted  as  payment  and  was 
made  in  good  faith.  This,  as  the  district  court  says,  is  pri- 
marily a  question  of  fact  which  the  jury,  on  the  evidence, 
resolved  against  the  company. 

The  petition  for  rehearing  is  denied. 


[Civ.  No.  1955.    Pint  Appellate  District.— February  24,  1917.] 

PLEASANT    VALLEY    HOTEL    CO.     (a    Corporation), 
Respondent,  v.   E.  A.   HENDERSON,  Appellant. 

Statute  or  Limitations — ^Monbt  Bobbowxd  bt  Dibeotobs  raoii  Oob- 
poBATioK  —  Repayment  upon  Acoompushment  of  Purposes  of 
Loan. — ^Where  money  belonging  to  a  corporation  is  borrowed  by  two 
of  its  directors  for  certain  purposes  upon  an  agreement  to  repay  the 
same  when  the  purposes  should  be  accomplishedi  and  the  corporation 
ratifies  the  transaction,  the  statute  of  limitations  does  not  commence 
to  run  against  the  corporation's  right  to  recover  the  money  from 
the  time  the  money  was  obtained,  but  from  the  time  that  the  pur- 
poses were  accomplished. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    Gteorge  B.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Everts  ft  Ewing,  for  Appellant 

C.  K  Bonestell,  for  Respondent 

KERRIGAN,  J.— This  is  an  appeal  by  defendant  from  an 
adverse  judgment.  The  question  for  determination  in  this 
case  is  as  to  whether  or  not,  of  the  several  causes  of  action 
alleged  in  the  complaint,  the  demand  therein  set  forth  for 
one  thousand  dollars  was  barred  by  the  provisions  of  sub- 
division 1  of  section  339  of  the  Code  of  Civil  Procedure. 

The  record  shows  that  the  action  was  commenced  on  Novem- 
ber 19,  1914;  that  on  January  6,  1912,  defendant  and  one 
George  P.  Patterson,  who  were  directors  of  the  Pleasant 
Valley  Investment  Company,  plaintiflf's  assignor,  borrowed 
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fFom  that  company  two  thousand  dollars  for  certain  purposes, 
and  agreed  to  repay  the  same  when  those  purposes  should  be 
accomplished;  that  those  purposes  were  accomplished  so  far 
as  they  could  be  in  April,  1913,  at  which  time,  in  compliance 
with  their  agreement,  each  was  charged  on  the  books  of  the 
company  with  one  thousand  dollars,  and  that  at  that  time 
each  agreed  to  pay  to  the  Investment  Company  such  sum; 
that  George  P.  Patterson  paid  the  money  so  borrowed  by  him, 
but  that  the  defendant  has  failed  and  neglected  to  repay  the 
amount  so  charged  against  him. 

Assuming  that  the  circumstances  under  which  the  two  thou- 
sand dollars  were  obtained  from  the  Pleasant  Valley  Invest- 
ment Company  stamped  the  transaction  as  a  conversion  of 
the  funds  of  that  company,  still  the  company  could  waive  the 
conversion,  and  repudiating  the  action  of  defendant  and 
Patterson,  could  perhaps  have  brought  an  action  immediately 
for  money  had  and  received.  However  that  may  be,  it 
appears  from  the  record  that  the  Pleasant  Valley  Investment 
Company  elected  to  ratify  in  detail  the  transaction  as  negoti- 
ated by  those  directors;  it  chose  to  adopt  their  acts  as  its 
own,  to  regard  them  as  valid  and  to  enforce  the  performance 
of  the  obligations  arising  therefrom.  Therefore,  the  statute 
of  limitations  did  not  commence  to  run  against  the  plaintiff's 
cause  of  action  on  January  6,  1912,  the  time  the  money  was 
obtained  by  defendant  and  Patterson,  but  from  the  time  the 
obligation  to  repay  was  fixed,  to  wit,  in  April,  1913.  The 
action,  therefore,  having  been  filed  in  November,  1914,  was 
brought  before  it  was  barred  by  the  statute. 

Judgment  a£Srmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal^  was  denied  by 
the  supreme  court  on  April  23,  1917. 


Digitized  by 


Google 


78        Chambers  v.  Belmobb  Land  etc.  C!o.     [33  Cal.  A  pp. 


[Civ.  No.  2219.    Second  AppeOate  Distriet— February  24,  1917.] 

B.  L.  CHAMBERS  et  al.,  Respondents,  v.  BELMORB  LAND 
&  WATER  COMPANY  (a  Corporation),  Appellant. 

Lkasb— Action  tob  Bbxaoh— -PtoxucAR  C^usi  or  Damaqb.— In  this 
action  to  recover  damages  for  the  breach  of  the  terms  of  a  contract 
of  lease,  it  is  held  that  the  proximate  cause  of  the  damage  sustained 
by  the  plaintiff  was  the  fkilnre  of  the  defendant  to  construct  head- 
gates,  as  provided  by  the  lease,  to  enable  the  plaintiff  to  irrigate 
the  land  demised. 

Id. — Pbeventiom  of  Damaos — ^Bulk  Inappuoablb. — Where  the  failure 
to  construct  such  headgates  caused  a  failure  of  a  large  portion  of 
the  lessees'  crop,  they  cannot  be  denied  recovery  on  the  ground  thnt 
they  should  have  constructed  the  headgates  Uiemselves,  where  the 
eost  of  such  construction  would  have  been  upward  of  two  thousand 
dollars. 

Id. — Nbw  Trial— Newlt  Discovered  Evidence. — A  new  trial  will  not 
be  granted  on  the  ground  of  newly  discovered  evidence  which  was 
almost  wholly  cumulative,  and  particularly  where  it  appeared  that  by 
the  exercise  of  reasonable  diligence  the  unsuccessful  party  could 
have  procured  such  evidence  at  the  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Aingeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Barstow,  Beach  &  Rohe,  for  Appellant. 

Drew  Pruitt,  and  H.  Q.  Redwine,  for  Respondents. 

SHAW,  J. — The  subject  of  this  action  is  defendant's  alleged 
liability  for  damages  due  to  its  breach  of  the  terms  of  a  con- 
tract of  lease  made  to  plaintiffs.  Upon  trial  judgment  was 
entered  in  favor  of  plaintiffs,  from  which,  and  an  order  deny- 
ing its  motion  for  a  new  trial,  defendant  appeals. 

The  evidence  tended  to  establish  the  following  facts:  De- 
fendant was  the  owner  of  a  large  tract  of  land  in  Fresno 
County,  which  it  leased  for  the  growing  of  grain  thereon,  to 
plaintiffs,  who  agreed  to  pay  defendant  as  rental  therefor  one- 
fifth  of  the  crop  grown  thereon  during  the  season  of  1912. 
The  land  was  located  in  an  arid  zone,  by  reason  of  which  fact 
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it  was  necessary  in  the  growing  of  crops  thereon  to  irrigate  the 
same.  The  source  of  supply  of  water  for  such  irrigation  was 
two  streams  known  as  Silver  Creek  and  Panoche  Creek,  having 
their  sources  in  the  mountains,  and  which  as  a  rule  during 
the  rain  and  flood  seasons  afforded  a  supply  of  water,  which, 
however,  varied  from  year  to  year,  depending  upon  the  pre- 
cipitation of  moisture  upon  the  watershed  tributary  to  said 
creeks.  In  order  to  utilize  the  waters  of  the  creeks  for  irrigat- 
ing the  land,  it  was  necessary  to  construct  a  dam  across  the 
streams  whereby  to  divert  the  water  therefrom  into  a  main 
canal,  by  means  whereof  and  lateral  ditches  connected  with 
said  main  canal  it  was  distributed  over  the  land.  The  lease 
contained  provisions  as  follows:  **It  is  agreed  by  party  of  the 
first  part  (defendant),  that  he  shall  construct  a  dam  across 
the  Silver  Creek  and  Panoche  Creek  on  or  before  December 
20th,  1911,  and  to  place  headgates  at  different  points  of  turn- 
outs. It  is  agreed  by  party  of  the  second  part  (plaintiffs), 
that  he  shall  use  all  water  from  Silver  Creek  and  Panoche 
Creek  diligently,  which  means,  as  long  as  water  can  be  had 
in  heads  of  one  hundred  inches  or  more,  and  that  it  shall  be 
turned  either  upon  the  land  farmed  by  said  second  party,  or 
upon  other  land  owned  by  party  of  the  first  part.  It  is  fur- 
ther agreed  on  part  of  party  of  the  second  part  (plaintiffs), 
that  he  shall  keep  said  dam  and  gates  in  repairs  and  that  he 
will  attend  said  dam  in  person  or  by  reliable  party  during 
heavy  rains."  Plaintiffs  entered  upon  the  land  and  in  the 
winter  of  1911  and  1912  plowed  and  prepared  about  eight 
hundred  acres  thereof  for  grain,  which  they  seeded  to  barley, 
and  also  reconstructed  and  cleaned  the  lateral  ditches  extend- 
ing throughout  the  tract  for  use  in  irrigating  the  grain.  De- 
fendant constructed  the  dam  across  said  streams,  completing 
the  same  some  time  in  February  and  prior  to  there  being 
sufficient  rainfall  to  affect  the  fiow  of  water  in  the  creeks,  but 
at  all  times  neglected  and  refused  to  construct  the  headgates 
which  it  agreed  to  install  in  the  main  canal  for  the  purpose 
of  diverting  water  therefrom  into  the  lateral  ditches,  the  cost 
of  which  would  have  been  about  two  thousand  dollars.  It 
appears  there  was  little  rainfall  upon  the  watershed  tributary 
to  said  creeks  during  the  winter,  but  that  about  March  1st 
there  was  a  storm  as  a  result  of  which  the  creeks  were  filled 
with  water  for  a  period  of  about  fifty  hours,  during  which 
time  plaintiffs,  as  best  they  could  without  the  headgates,  and 
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with  a  sufficient  force  of  men  and  by  means  of  dirt  dams  con- 
structed in  the  main  canal,  irrigated  about  one  hundred  acres 
of  the  barley  which  they  had  planted.  It  further  appears 
that  had  defendant  complied  with  its  agreement  to  put  in  the 
headgates  in  the  main  canal  as  promised,  the  flow  of  waters  in 
said  creek  during  said  fifty  hours  could  have  been  used  to 
properly  irrigate  at  least  four  hundred  acres  of  said  barley, 
and  that  for  want  of  the  headgates  it  was  impossible  for  plain- 
tiffs to  control  the  water  and  conduct  it  upon  the  land,  as  a 
result  of  which  at  least  three-fourths  of  the  water  which 
might  have  been  used  for  irrigation  with  the  headgates  in- 
stalled was  lost  and  dissipated.  The  conclusion  of  the  court 
was  that,  notwithstanding  the  light  seasonal  rainfall,  the  flow 
of  water  in  said  creeks,  had  headgates  been  put  in  as  agreed 
upon,  would  have  enabled  plaintifiEs  to  irrigate  four  hundred 
acres  of  the  barley  instead  of  one  hundred,  and  that  the  one 
hundred  acres  produced  fifteen  sacks  of  110  pounds  each 
per  acre,  which,  after  paying  the  rent  reserved  in  said  lease, 
gave  plaintiffs  twelve  sacks  of  barley  per  acre;  and  that  said 
three  hundred  acres  additional,  had  they  been  irrigated,  would 
have  produced  a  like  number  of  sacks  per  acre,  the  market 
value  of  which,  after  paying  all  expenses  connected  therewith, 
would  have  been  $5,078.55. 

While  admitting  its  breach  of  the  contract  to  install  the 
headgates,  appellant  insists  that  such  breach  of  the  contract 
was  not  the  proximate  cause  of  the  damage  found  to  have  been 
sustained  by  plaintiffs.  Says  appellant:  "The  record  shows 
there  were  many  steps  between  the  headgates  and  the  actual 
securing  of  a  crop  of  barley."  It  appears,  however,  that 
plaintiffs,  relying  upon  defendant's  promise,  took  every  step 
required  of  them  in  the  plowing,  seeding,  use  of  the  water 
available  for  irrigation,  and  growing  of  a  crop  upon  the  land, 
and  that  owing  to  the  fact  that  the  flow  of  water  in  said 
streams  during  the  season  of  1912  continued  for  only  fifty 
hours,  it  was  impossible  by  the  use  of  dirt  dams  to  irrigate 
more  than  one  hundred  acres  of  land,  whereas  with  the  head- 
gates  installed,  which  would  have  permitted  control  of  the 
flow  of  water,  four  hundred  acres  could  have  been  irrigated 
during  said  time.  Nor  is  there  any  ground  for  claiming  that 
the  lack  of  irrigation  of  the  crop  was  due  to  plaintiffs'  failure 
to  care  for  the  irrigating  system,  since  there  is  ample  evidence 
Xq  th^  contrary.    The  situfttion  is  explained  by  the  testimony 


Digitized  by 


Google 


Feb.  1917.]     Chambers  v.  Belmore  Land  etc.  Co.  81 

of  one  of  plaintiflfs'  witnesses  who,  in  referring  to  extra  work 
done,  stated:  "If  we  had  had  the  headgates  and  the  turnouts 
we  would  not  need  to  have  done  this  extra  work.  We  made 
some  of  the  dams  before  the  water  started  and  some  after- 
ward ;  we  had  one  in  when  the  water  first  came,  and  we  had  to 
go  up  the  ditch  and  turn  it  out  into  No.  6,  and  we  had  to  turn 
it  also  to  get  it  in  No.  7.  We  had  to  go  to  the  dam  (a  dis- 
tance of  four  miles)  and  turn  the  water  out  of  the  main  canal, 
go  back  down,  put  this  mud  dam  in,  and  go  up  to  the  canal 
again  and  turn  the  water  in  there  again  and  let  it  come  down. 
A  large  part  of  the  time  during  that  fifty  hours  the  water  ran 
we  had  to  turn  it  down  the  creek  in  order  to  put  in  the  mud 
dams."  In  our  opinion,  it  is  apparent  from  the  evidence 
that,  whatever  might  have  been  done  in  preceding  years  when 
for  a  long  period  of  time  the  streams  afforded  a  continuous 
flow  of  flood  waters,  the  flow  of  water  therein  for  a  period  of 
fifty  hours  only  during  the  month  of  March,  1912,  was  insufS- 
cient  to  irrigate  more  than  one  hundred  acres  of  the  land 
without  the  headgates  called  for  by  the  contract ;  and  that  had 
these  gates  been  installed,  the  fiow  of  water,  as  found  by  the 
court,  was  adequate  to  irrigate  four  hundred  acres.  Hence 
the  proximate  cause  of  failure  of  the  crop  on  the  three  hun- 
dred acres  of  land  was  want  of  irrigation,  due  directly  and 
solely  to  defendant's  neglect  to  install  headgates  in  the  main 
canal  by  means  of  which  the  water  diverted  from  the  creeks 
could,  with  the  force  of  men  employed,  have  been  controlled, 
and,  through  the  lateral  ditches  constructed  therefor  by  plain- 
tiflEs,  properly  distributed  over  the  land. 

Conceding  the  damage  sustained  to  have  been  due  to  def  end- 
ant 's  breach  of  the  contract,  appellant  nevertheless  insists  that 
plaintiffs  should  themselves  have  constructed  and  installed  the 
headgates ;  in  support  of  which  contention  it  cites  the  case  of 
Mabb  V.  Stewart,  147  Cal.  413,  [81  Pac.  1073],  to  the  effect 
that  in  a  case  of  this  character,  where  the  party  injured  could 
with  reasonable  diligence  and  slight  expense  have  prevented 
the  injury,  the  measure  of  damage  sustained  is  limited  to  the 
reasonable  cost  of  doing  that  which  would  have  prevented  the 
injury.  To  the  same  effect  is  1  Sutherland  on  Damages,  third 
edition,  section  88,  where  it  is  said:  **  Where  the  damages  that 
would  otherwise  result  from  a  wrong  of  this  sort  can  be  re- 
duced by  reasonable  diligence  and  at  slight  expense  upon  the 
part  of  the  party  injured,  the  measure  of  damages  in  case  the 
la  o»i.  App.— « 
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injured  party  willfully  and  negligently  fails  to  use  the  dili- 
gence or  incur  the  expense,  is  not  the  serious  consequences 
which  actually  and  naturally  result  from  the  deprivation,  but 
is  limited  to  the  reasonable  expense  which  would  be  necessary 
to  prevent  further  loss."  In  the  Mabb  case  plaintiffs  could 
have  prevented  damage  to  the  extent  of  nearly  three  thousand 
dollars  by  the  payment  of  thirty  dollars  wrongfully  exacted  by 
the  defendant  therein  as  a  condition  of  supplying  water  for 
irrigation.  While  applicable  to  the  facts  in  that  case,  the  rule 
has  no  application  to  the  circumstances  in  the  case  at  bar. 
Plaintiffs  had  the  right  to  assume  that  defendant  would,  prior 
to  the  need  therefor,  construct  the  headgates  in  accordance 
with  its  agreement.  Moreover,  if  there  was  a  slight  rainfall 
only,  the  headgates  would  have  been  useless  and  of  no  avail 
to  plaintiffs.  The  cost  was  not  slight,  but,  as  shown  by  the 
evidence,  the  expense  of  installing  the  same  would  have  been 
some  two  thousand  dollars.  The  conditions  existing  and  cost 
of  the  improvement  render  the  rule  to  which  we  have  referred 
inapplicable  to  the  case. 

One  of  the  grounds  for  a  new  trial  was  newly  discovered 
evidence,  in  support  of  which  defendant  filed  several  affi- 
davits. An  examination  of  these  not  only  shows  that  the 
alleged  newly  discovered  evidence  was  touching  issues  pre- 
sented by  the  pleadings,  but  almost  wholly  cumulative.  More- 
over, it  appears  that  defendant  by  the  exercise  of  reasonable 
diligence  could  have  obtained  the  testimony  of  such  witnesses 
for  use  at  the  trial.  The  issues  being  tendered  by  the  plead- 
ings, it  was  the  duty  of  defendant  to  make  such  preparation 
to  meet  the  same  as  it  deemed  advisable;  and  the  fact  that 
it  expected  plaintiffs  to  produce  said  witnesses  is  no  excuse  fop 
its  failure  to  have  produced  them. 

There  is  no  merit  in  the  contention  that  the  court  failed  to 
find  upon  material  issues ;  and  the  claim  that  there  was  a  settle- 
ment between  the  parties  which,  as  to  plaintiffs*  claim  for 
damages,  constituted  an  accord  and  satisfaction,  is  groundless. 

The  court  in  ascertaining  and  determining  the  damages  sus- 
tained by  plaintiffs  followed  the  rule  laid  down  in  Teller  v. 
Bay  and  River  Dredging  Co,,  151  Cal.  209,  [12  Ann.  Cas. 
779,  12  L.  B.  A.  (N.  S.)  267,  90  Pac.  942],  which,  conceding 
it  to  be  in  conflict  with  that  of  Crow  v.  San  Joaquin  etc.  Co., 
130  Cal.  309,  314,  [62  Pac,  562],  cited  by  appellant,  must 
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nevertheless,  since  it  is  later  in  point  of  time,  be  deemed  the 
law  upon  the  subject. 

In  our  opinion,  the  appeal  is  without  merit,  and  the  judg- 
ment and  order  are  therefore  afiQrmed. 

Conreji  P.  J.,  and  James,  J.,  concurred. 


[dr.  No.  2190.    eeeond  Appellate  Distriet.— February  24,  1017.] 

VERNE  H.  LINCOLN,  Respondent,  v.  PACIFIC  ELBC- 
TRIC  RAILWAY  COMPANY  (a  Corporation),  Appel- 
lant. 

Appeal — Findings — Conflict  op  Evidence. — The  appellate  court  will 
not  disturb  a  finding  of  fact  by  the  trial  court,  or  the  implied  find- 
ing of  a  jury  that  is  supported  by  evidence,  if  the  evidence  ifl 
conflicting. 

Idw — ^Negligence — Injury  to  Motorman  op  Inteeueban  Train — Run- 
ning INTO  Open  Switch — Lack  op  CoNTRrauTOBT  Negligence. — In 
this  action  bj  a  motorman  of  an  interurban  electric  train  to  recover 
damages  for  personal  injuries  sustained  from  the  running  of  his 
train  into  an  open  switch  causing  collision  with  a  local  car,  it  is 
held  that  the  evidence  is  sufficient  to  support  the  implied  findings 
of  the  jury  that  the  plaintiff  was  not  negligent  in  driving  his  train 
into  the  switch  in  disregard  of  switch  lamp  signals,  or  in  approach- 
ing the  switch  point  with  the  train  not  under  control  and  prepared 
to  stop,  as  required  by  the  defendant's  rules. 

Id.  —  OoicPARATivB  Negligence  —  Efpect  op  Statute.  —  Where  at  the 
time  of  the  occurrence  of  such  accident  there  was  a  statute  in  force 
providing  that  an  employee's  contributory  negligence  should  not  be 
a  bar  to  recovery  for  personal  injuries  where  his  negligence  was 
slight,  and  that  of  the  employer  was  gross,  in  comparison,  but  the 
damages  might  be  diminished  in  proportion  to  such  contributory 
negligence  (Stats.  1911,  p.  796),  the  plaintiff,  even  if  found  to  be 
negligent,  is  not  precluded  from  recovery  if  the  jury  believed  his 
negligence  was  slight  in  comparison  with  that  of  his  employer;  and 
where  such  an  instruction  is  given,  it  will  be  presumed  that  the 
juiy  properly  assessed  damages,  making  due  allowance  in  accordance 
with  the  facta  found  and  as  required  by  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Prank  Karr,  R.  C.  Gortner,  and  A.  W.  Ashbum,  Jr.,  for 
Appellant. 

John  S.  Steely,  and  Jones  &  Evans,  for  Respondent 

CONREY,  P.  J. — ^This  is  an  action  wherein  an  employee 
of  an  interurban  electric  railway  company  seeks  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
by  the  negligence  of  the  employer.  The  defendant  denied  all 
allegations  of  negligence  and  as  a  separate  defense  alleged 
contributory  negligence  on  the  part  of  the  plaintiff.  The 
defendant  has  appealed  from  a  judgment  in  favor  of  the 
plaintiff  and  from  an  order  denying  its  motion  for  a  new 
trial. 

The  accident  occurred  at  Long  Beach,  California,  on  Feb- 
ruary 6,  1913,  at  about  6:10  P.  M.  Plaintiff  waa  and  had 
been  for  several  years  a  motorman  of  the  defendant,  running 
trains  upon  its  line  between  Los  Angeles  and  Long  Beach. 
American  Avenue  is  a  double  avenue  of  the  city  of  Long 
Beach,  lying  on  the  east  and  west  sides  respectively  of  a  pri- 
vate right  of  way  of  the  defendant  company.  On  that  right 
of  way  defendant  has  double  tracks  running  north  and  south. 
At  a  point  between  Fifteenth  and  Fourteenth  Streets  a 
curved  track  leads  from  the  south-bound  main  track  of  de- 
fendant, swinging  gradually  southwesterly  into  Fourteenth 
Street.  In  addition  to  its  interurban  cars,  the  defendant 
operated  local  cars,  called  the  Willowville  cars,  and  it  was 
the  custom  to  run  Willowville  cars  into  the  curve  above  men- 
tioned so  as  to  allow  the  through  trains  south-bound  to  pass 
them  on  the  main  line.  On  the  evening  in  question  a  Willow- 
ville car  was  running  southward,  followed  by  a  three-car  train 
of  which  plaintiff  Lincoln  was  the  motorman.  The  crew  of 
the  local  car  consisted  of  the  motorman,  Lysaght,  and  the 
conductor,  Jesse  Dunn. 

At  the  point  of  divergence  of  the  curved  track  from  the 
south-bound  main  track  and  on  the  west  side  of  the  tracks, 
there  was  a  switch-stand  on  which  was  established  a  switch 
which  was  operated  by  a  lever  for  the  purpose  of  opening 
and  closing  the  switch,  which  when  opened  gave  access  from 
the  main  tracks  to  the  curved  track.  The  switch  was  oper- 
ated by  a  hand  lever,  and  a  part  of  the  apparatus  consisted 
of  devices  for  signaling.    These  devices  consisted  of  colored 
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lights  and  also  of  flat  sheets  of  metal  called  wings.  When 
the  switch  was  closed  and  locked  and  the  main  line  in  order, 
the  white  wings  were  perpendicular  to  the  main  track  and 
the  red  wings  were  parallel  to  the  main  track,  green  lights 
alone  showing.  When  the  switch  was  open  for  a  train  to  take 
the  siding,  the  red  wings  were  perpendicular  to  the  main 
track  and  the  white  wings  parallel  tiiereto,  red  lights  alone 
showing.  In  throwing  the  switch,  the  top  part  of  the  switch 
would  move  through  an  angle  of  ninety  degrees.  The  rules 
and  regulations  of  the  transportation  department  of  the  de- 
fendant company  then  in  force  were  well  known  to  the 
above-named  employees,  Lincoln  and  Dunn.  Subdivision  B 
of  article  142  of  those  rules  was  as  follows:  "After  a  regular 
train  clears  the  main  track  and  switches  are  properly  set  for 
the  main  track,  the  conductor  must  step  to  the  side  of  the 
track  opposite  the  switch-stand  until  after  the  opposing  train 
has  passed,  keeping  his  hand-lantern  at  night  in  full  view  of 
the  approaching  train,  but  giving  no  proceed  signal."  Rule 
112  was  as  follows:  ''Trainmen  must  not  accept  a  proceed 
signal  as  against  fixed  signals,  until  they  are  fully  informed 
of  the  situation  and  know  they  are  protected.  When  fixed 
signals  are  in  operation,  trainmen  must  not  give  proceed  sig- 
nals against  them.'' 

On  the  occasion  in  question,  in  order  to  let  a  through  train 
from  Los  Angeles  pass  a  local  car,  the  crew  of  the  local  car 
stopped  at  the  switch  between  Fifteenth  and  Fourteenth 
Streets.  It  was  the  duty  of  Dunn,  conductor  of  the  local  car, 
to  operate  the  switch  for  the  passing  of  these  cars.  Dunn 
stepped  to  the  ground,  holding  in  his  hand  a  red  and  a  white 
lantern;  he  gave  to  the  motorman  of  the  through  train,  Lin- 
coln, a  signal  with  his  red  lantern  requiring  Lincoln  to  stop 
or  slow  down  until  the  local  car  should  have  been  taken  out 
of  the  way.  Dunn  then  went  forward  on  the  ground  to  the 
switch  to  open  it  so  that  his  local  car  might  get  off  the  main 
line.  The  lamp  of  the  switch-stand  then  showed  a  green  light 
northward  and  southward  in  conformity  with  a  closed  switch. 
Dunn  opened  the  switch  and  the  signals  changed  accordingly. 
The  Willowville  car  proceeded  and  entered  the  switch,  going 
ahead  therein  until  its  rear  stood  at  the  curb  line  between  the 
railroad  right  of  way  and  the  westerly  division  of  American 
Avenue,  about  138  feet  from  the  switch  point.  Conductor 
Dunn,  his  local  oar  having  entered  the  switch,  should  then 
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have  thrown  the  handle  of  the  switch  westward  again  to  close 
the  switch,  which  would  have  caused  the  red  light  to  dis- 
appear on  the  switch  lamp  and  the  green  light  to  throw  its 
rays  northward  toward  the  approaching  through  train.  Both 
parties  contend,  and  the  evidence  tends  to  show,  that  Dunn 
did  not  completely  close  the  switch,  but  the  parties  do  not 
agree  upon  the  fact  as  to  what  Dunn  actually  did  do.  Appel- 
lant contends  that  Dunn  left  the  switch  entirely  open  in  front 
of  the  through  train  and  that  he  closed  it  to  cover  up  his  fault 
immediately  after  the  through  train  had  passed  into  the 
curved  track  and  the  accident  had  happened.  Respondent 
contends  that  Dunn  closed  the  switch  in  front  of  the  through 
train  at  least  so  far  as  to  change  the  red  light  to  green,  and 
that  the  through  train  got  into  the  curve  in  spite  thereof. 
At  any  rate,  it  is  the  fact  that  the  train  swung  into  the  curve 
without  cutting,  bruising,  or  marking  either  of  the  switch 
points  or  any  of  the  rails,  and  crashed  into  the  rear  end  of 
the  Willowville  local  car,  whereby  the  plaintiff  was  injured. 

Immediately  behind  the  three-car  train  which  had  just  en- 
tirely passed  into  the  curved  track,  the  switch  was  found  set 
for  the  main  track  and  with  the  green  light  showing  properly 
northward  and  southward.  Dunn,  the  conductor  of  the  local 
car,  denied  that  he  had  so  set  the  switch  after  the  collision. 
Two  witnesses  testified  that  they  saw  the  light  change  its 
north  and  south  rays  from  red  to  green  immediately  behind 
the  train.  Counsel  in  their  briefs  agree  as  to  what  were  the 
respective  theories  upon  which  the  case  was  tried.  Respond- 
ent's theory  is  that  Conductor  Dunn  left  the  switch  partly 
open,  so  that  the  flange  of  the  right-hand  front  wheel  of  the 
first  car  engaged  with  the  west  point  of  the  switch,  which 
extends  northerly  one  and  three-quarters  inches  farther  than 
the  east  point  of  the  switch,  and  threw  the  switch  instantly 
fully  open  and  thus  allowed  the  train  to  swing  into  the  curve 
without  derailment.  Appellant's  theory  is  that  Conductor 
Dunn  left  the  switch  entirely  open  and  that  respondent 
brought  his  train  into  the  curve  against  a  red  light  and  into 
an  open  switch. 

Appellant  concedes,  of  course,  the  rule  that  this  court  will 
not  disregard  a  finding  of  fact  by  the  trial  court,  or  the  im- 
plied finding  of  a  jury,  that  is  supported  by  evidence  tending 
to  support  such  finding;  and  that  if  the  evidence  is  conflict- 
ing, the  finding  based  thereon  will  not  be  disturbed.     But 
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appellant  contends  that  the  physical  facts  shown,  and  against 
which  there  is  no  evidence,  compel  the  conclusion  that  the 
plaintiff  was  guilty  of  contributory  negligence  directly  and 
proximately  causing  the  accident.  Under  this  general  conten- 
tion counsel  for  appellant  urge  four  propositions.  (1)  That 
plaintiff  was  negligent  in  driving  his  train  toward  and  into 
the  switch,  in  disregard  of  the  danger  indicated  by  the  lamp 
thereon,  and  the  company's  rules  concerning  same.  (2)  That 
plaintiff  was  negligent  in  approaching  the  switch  point  not 
under  control,  prepared  to  stop,  as  required  by  the  rules  of 
the  company.  (3)  That  if  plaintiff  approached  said  switch 
under  full  control,  prepared  to  stop,  then  he  negligently 
failed  to  stop  within  the  distance  intervening.  (4)  That  the 
evidence  is  insufScient  to  establish  any  negligence  against  de- 
fendant,  except  in  the  failure  of  Dunn  to  close  the  switch, 
and  plaintiff  was  equally  negligent  in  that  event. 

(1)  The  evidence  is  suflScient  to  support  the  implied  find- 
ing against  defendant  on  the  first  proposition.  The  plaintiff 
did  not  run  into  an  open  switch,  with  a  red  signal  displayed 
against  him.  But  it  is  argued  that  the  switch  could  not  have 
been  entirely  closed,  for  then  the  train  would  have  remained 
on  the  main  line.  Let  this  be  admitted.  Then  it  is  said  by 
appellant's  counsel  that  it  is  inconceivable  that  the  switch 
could  have  been  sufficiently  open  to  have  allowed  the  train 
to  enter  it,  without  a  corresponding  misdirection  of  the  rays 
of  the  lamp  signal;  that  to  run  toward  a  signal  imperfectly 
displayed  is  as  much  negligence  as  to  run  against  a  full  red 
light.  In  this  connection  our  attention  is  directed  to  rule  125 
of  the  company:  "A  signal  imperfectly  displayed  .  .  .  must 
be  regarded  as  a  stop  signal."  In  accordance  with  this  rule 
the  court  instructed  the  jury  that  if  they  believed  from  the 
evidence  that  as  the  plaintiff  approached  the  switch-stand, 
the  lamp  signal  thereon  was  imperfectly  displayed,  such  im- 
perfectly displayed  signal  or  absence  of  signal  was  then  and 
there  according  to  said  rule,  a  stop  signal,  requiring  plaintiff 
to  stop  his  train  before  reaching  the  switch ;  and  that  a  viola- 
tion of  that  rule  by  the  plaintiff  would  constitute  negligence. 
.  To  find  a  verdict  for  flie  plaintiff  under  this  instruction,  the 
jury  must  have  believed  from  the  evidence  that  the  signal  was 
not  imperfectly  displayed.  Is  the  evidence  of  the  physical 
facts  so  far  beyond  doubt  that  this  finding  could  not  be  truet 
Appellant  relies  upon  the  evidence  which  shows  the  construc- 
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tion  and  mode  of  operation  of  the  switch,  and  certain  photo- 
graphs which  were  taken  on  April  23,  1913,  which  show  the 
appearance  of  the  switch  and  its  signals  in  three  posillona, 
to  wit,  when  the  switch  is  open,  when  the  switch  is  dosed,  and 
when  the  switch  is  half  open;  and  contends  that  from  that 
evidence  the  flange  of  the  front  right-hand  wheel,  which  would 
touch  the  switch  first,  could  not  have  passed  to  the  right  of 
the  point  of  the  switch  rail,  unless  there  was  an  opening  of 
at  least  one  inch  at  the  switch  point,  which  obviously  could 
not  be  done  without  affecting  the  position  of  the  switch 
lamp  and  causing  its  lights  to  become  imperfectly  displayed. 
These  facts  are  relied  upon  to  overcome  the  testimony  of  the 
several  witnesses  who  testified  that  as  the  train  approached 
the  switch  the  green  light  was  fully  displayed;  the  contention 
being  that  it  was  physically  impossible  for  this  testimony  to 
be  true.  But  there  are  facts  which  impair  the  conclusiveness 
of  this  argument.  Conductor  Dunn,  in  describing  what  he 
did  after  his  Willowville  car  had  gone  beyond  the  switch, 
said :  "Then  I  picked  up  the  switch  lever  and  swung  it  around 
and  threw  it  down,  and  looked  up  at  the  light  and  it  was 
green  and  I  stepped  across  the  track  and  gave  the  high-ball. 
I  could  not  say  whether  I  locked  that  switch  when  I  threw 
it  back  or  not,  nor  could  I  say  whether  I  lowered  the  lever 
all  the  way  down  over  the  dog  or  not.  After  Mr.  Lincoln 
answered  me  by  two  toots,  his  train  came  on  down  the  line 
and  took  the  switch  without  any  warning."  Lee  Higgins  was 
conductor  of  the  front  car  of  the  three-car  train.  He  had 
been  conductor  on  the  Willowville  line  some  time  before  the 
time  of  this  accident  and  had  operated  the  switch  referred 
to  herein — it  having  then  the  same  system  of  locks  and  keys 
as  at  the  time  of  the  accident.  He  testified  "that  the  points 
of  the  switch  do  open — ^the  one  opening  on  the  west  and  the 
other  on  the  east  closing,  when  the  lever  is  begun  to  be  moved, 
just  begun  to  be  moved,  and  yet  the  sign  shows  green." 
There  thus  appears  to  be  some  testimony,  which  the  jury  was 
entitled  to  believe,  that  the  red  light  would  not  necessarily 
begin  to  show  instantly  at  the  beginning  of  the  motion  of  the 
lever  which  was  closing  the  switch ;  and  that  the  accident  may 
have  been  caused  by  failure  of  Dunn  to  eflfectually  dose  and 
fasten  down  the  switch  toward  which  plaintiff's  train  was 
moving.  It  is  therefore  entirely  conceivable  that  on  account 
of  the  jarring  of  the  train  immediately  before  it  reached  the 
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switch,  or  from  some  other  cause,  the  switch  opened  enough 
to  throw  the  train  over  to  the  curved  track  and  yet  that  the 
plaintiff  would  never  have  seen  anything  in  the  signal  con- 
tradicting its  first  message  to  him  indicating  that  the  switch 
was  safely  closed. 

(2)  Rule  146  was  as  follows:  ''Trains  must  approach  all 
.  .  .  meeting  and  passing  points,  under  full  control,  and  pre- 
pared to  stop."  There  is  no  exactly  prescribed  definition 
of  the  conditions  amounting  to  full  control,  nor  of  the  precise 
limitations  of  a  preparation  to  stop.  These  elements  would 
differ  according  to  the  machinery  and  weight  and  length  of 
trains  or  cars,  and  according  to  local  conditions  of  tracks  and 
grades.  Of  course  it  means  a  control  and  a  preparation  ap- 
propriate to  the  probable  emergencies,  and  has  for  its  pur- 
pose the  avoiding  of  accidents.  The  plaintiff  testified  that 
when  the  WiUowviUe  car  stopped,  to  go  over  to  the  curved 
track,  his  train  was  running  at  the  rate  of  one  or  two  miles 
per  hour,  and  was  a  thousand  feet  behind  the  local  car.  Then 
when  the  train  advanced,  he  picked  up  speed.  "I  was  go- 
ing when  I  struck  the  switch,  about  twelve  to  fifteen  miles 
an  hour;  fifteen  miles  would  put  it  to  the  limit."  At  that 
time  "I  had  no  electricity  on  at  all."  "The  WiUowviUe  car 
was  then  standing  at  the  curb  Une,  between  the  right  of  way 
and  the  street,  with  the  back  end  of  it  at  that  point,  which 
is  138^  feet  in  a  straight  line  from  the  switch-stand.  Qoing 
at  twelve  or  fifteen  miles  an  hour,  it  would  be  impossible  to 
stop  a  three-car  train  in  that  distance."  Plaintiff's  testi- 
mony as  to  speed  of  his  train  on  arriving  at  the  switch  was 
confiiTned  by  numerous  witnesses.  Counsel  for  appellant  caU 
attention  to  the  fact  that  six  expert  motormen  testified  that 
even  at  fifteen  miles  an  hour,  this  train  could  have  been 
stopped  in  fifty  to  seventy-five  feet.  There  is  no  other  evi- 
dence to  the  contrary,  other  than  plaintiff's  testimony  show- 
ing how  he  used  the  stopping  devices,  and  that  nevertheless 
he  failed  to  stop  within  the  distance  required  to  avoid  the 
collision.  The  testimony  of  those  motormen  may  favor  ap- 
peUant  with  respect  to  the  next  proposition  which  we  are  to 
discuss,  but  it  really  confirms  the  verdict  as  to  the  present 
question,  for  it  entitled  the  jury  to  find  that  plaintiff  had 
his  train  under  full  control,  and  prepared  to  stop,  if  they 
believed  that  his  speed  did  not  exceed  fifteen  miles  per  hour. 

(3)  Then  why  did  the  plaintiff  not  stop  his  train  in  tim^ 
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to  avoid  the  collision!  His  failure  to  do  so  is  urged  by  ap- 
pellant as  establishing  beyond  doubt  the  contributory  negli- 
gence of  the  plaintiff.  In  discussing  this  proposition  we  will 
assume  that  plaintiff  had  complied  with  the  rule  above  stated, 
and  that  he  came  to  the  switch  with  his  train  under  full  control 
and  prepared  to  stop.  If  this  were  not  so,  the  plaintiff  would 
have  been  negligent.  For  in  view  of  the  purpose  of  that  rule 
it  would  be  entirely  beyond  reason  to  hold  that  a  properly 
managed  train,  if  under  full  control  and  prepared  to  stop, 
would  meet  the  emergency  which  this  train  faced,  by  running 
138  feet  into  the  rear  of  a  loaded  car,  and  going  thirty-five 
feet  farther  after  the  collision,  before  the  train  stopped. 

What,  then,  was  the  defect  in  management  which  caused 
this  train  to  go  on  as  far  as  it  did  got  The  train  was 
equipped  with  devices  for  reversing  the  current  through  the 
motors,  and  also  was  equipped  with  air-brakes.  There  is  no 
claim  that  any  of  these  were  defective  or  insufficient.  It  fol- 
lows, as  the  night  the  day,  that  something  was  wrong  with 
the  plaintiff's  management  of  the  machinery  committed  to 
his  care.  His  testimony  was  that  when  he  reached  the  switch 
he  felt  the  car  raise  up  and  bump,  like  it  had  struck  some- 
thing, and  immediately  he  realized  that  something  was  wrong, 
as  his  train  went  in  on  the  siding.  "The  second  I  felt  the 
jar  or  raising  up,  I  reversed  the  current  to  check  the  train  as 
quick  as  I  could,  and  I  held  it  there  until  I  felt  the  train 
begin  to  go  ahead  again,  and  it  felt  like  the  breakers  went 
out,  and  I  then  turned  on  the  emergency  brake.  I  figured 
that  was  the  quickest  way  to  check  the  train.  ...  If  it  gets 
too  heavy  a  charge — for  instance,  reversing  the  train — ^the 
breakers  are  put  on  there  expressly  to  keep  the  motors  from 
being  burned  up;  and  it  felt  like  when  I  reversed  it  that 
it  went  out ;  and  just  the  minute  I  felt  the  resets  or  breakers 
had  begun  to  go,  I  put  it  in  the  emergency,  as  I  thought 
that  was  the  quickest  way  to  stop  the  train.  ...  I  did  all 
that  was  possible  to  stop  the  train  and  I  did  not  stop  it  until 
the  collision  came.  ...  I  put  on  the  air  as  soon  as  I  felt  the 
train  give  way  to  the  breakers  or  it  felt  like  the  breakers 
were  gone."  All  of  the  six  motormen  who  said  that  a  train 
of  tlie  kind  in  question  and  operating  under  the  stated  con- 
ditions could  be  stopped  within  eighty  feet  or  less,  specified 
that  this  would  be  done  by  using  the  air-brakes.  A  train 
moving  at  the  rate  of  twelve  miles  per  hour  will  travel  138 
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feet  in  about  eight  seconds.  There  is  no  statement  in  evi- 
dence showing  how  much  time  was  consumed  by  the  plaintiff 
in  using  the  "reverse"  before  he  applied  the  air-brakes.  As- 
suming— since  the  testimony  on  the  point  is  not  contradicted 
— that  the  train  must  have  stopped  within  eighty  feet  after 
the  air-brakes  were  applied,  and  remembering  that  even  when 
retarded  by  the  collision  the  train  did  not  stop  until  it  had 
traveled  173  feet  from  the  switch,  it  must  be  true  that  the 
pUdntiflf  traveled  ninety-three  feet  and  used  up  five  seconds 
of  his  precious  time  before  he  applied  the  air-brakes.  But 
although  defendant's  witnesses  declared  that  by  full  and  in- 
stant use  of  the  air-brakes  the  train  could  have  been  stopped 
within  eighty  feet,  they  admitted  a  high  degree  of  eflSciency 
in  the  method  of  stopping  a  train,  in  emergencies,  by  re- 
versing the  current,  a  process  which  also  reverses  the  direc- 
tion of  motion  of  the  car-wheels.  It  was  admitted  by  one  of 
these  men,  who  had  been  employed  as  an  instructor  for  the 
motormen,  that  the  motormen  were  sometimes  instructed  to 
use  the  reverse,  in  emergencies,  "under  certain  conditions," 
to  stop  trains.  AUo,  "after  applying  the  power  and  findini? 
the  power  would  not  stop  it,  then  applying  the  air  under 
those  conditions,  he  could  do  nothing  else."  Under  the  tes- 
timony, the  jury  may  have  believed  that  it  was  a  mistake 
of  judgment  for  the  plaintiff  to  have  tried  the  effect  of  the 
"reverse"  before  using  the  air-brakes,  and  yet  that  this  error 
did  not  amount  to  negligence.  And  even  if  the  jury  found 
that  the  plaintiff  was  negligent,  this  fact  did  not  necessarily 
require  that  the  verdict  be  in  favor  of  the  defendant.  At 
the  time  when  this  accident  occurred  there  was  in  force  a  stat- 
ute which  changed  in  important  respects  the  law  relating  to  the 
liability  of  employers  for  injuries  sustained  by  their  employees 
while  engaged  in  the  line  of  duty  of  their  employment.  In 
section  1  of  that  act  we  find  that  in  actions  to  recover  dam- 
ages for  personal  injuries  thus  sustained,  "in  which  recov- 
ery is  sought  upon  the  ground  of  want  of  ordinary  or  rea- 
sonable care  of  the  employer,  or  of  any  officer,  agent  or 
servant  of  the  employer,  the  fact  that  such  employee  may 
have  been  guilty  of  contributory  negligence  shall  not  bar  a 
recovery  therein  where  his  contributory  negligence  was  slight 
and  that  of  the  employer  was  gross,  in  comparison,  but  the 
damages  may  be  diminished  by  the  jury  in  proportion  to  the 
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amount  of  negligence  attributable  to  such  employee.'*  (Stats. 
1911,  p.  796.)  The  court  instructed  the  jury  in  accordance 
with  these  provisions  of  the  statute  and  it  is  not  suggested 
that  there  was  any  error  in  the  instructions  given.  It  is 
entirely  consistent  with  the  verdict  that,  although  the  jury 
might  have  attached  the  taint  of  negligence  to  the  conduct  of 
the  plaintiff,  yet  that  under  the  evidence  they  believed  that 
his  negligence  was  slight  and  that  the  negligence  of  the  de- 
fendant "was  gross,  in  comparison.''  If  so,  it  is  to  be  pre- 
sumed that  in  assessing  damages  the  jury  made  due  allowance 
in  accordance  with  the  facts  found  and  as  required  by  the 
statute. 

(4)  The  fourth  point  is  that,  if  the  defendant  was  negli- 
gent by  reason  of  the  failure  of  Dunn  to  close  the  switch, 
then  the  plaintiflE  was  equally  negligent.  For  reasons  which 
are  made  apparent  by  what  we  have  said  in  discussing  the 
other  points  considered,  this  court  cannot  say  that  the  plain- 
tiflE was  "equally  negligent"  with  the  defendant.  The  evi- 
dence was  such  that  the  jury's  finding  upon  the  facts  must  be 
accepted  as  final. 

On  cross-examination  of  the  plaintiff,  after  the  plaintiflf 
had  testified  that  as  he  approached  the  switch  the  light  signal 
facing  him  was  green,  he  said:  "And  then  as  I  came  along, 
going  ten  or  fifteen  miles  an  hour,  my  entire  train  entered 
that  switch.  I  do  not  account  for  it  at  all."  Defendant's 
attorney  then  asked:  "There  is  no  way  to  account  for  it,  is 
there t"  Plaintiff's  attorney  objected  to  this  question  as  im- 
proper cross-examination  and  calling  for  a  conclusion  of  the 
witness,  and  the  objection  was  sustained.  Appellant  suggests 
that  the  witness  had  testified  as  to  his  long  experience  as  a 
motorman;  as  to  speed,  stopping  of  trains,  interpretation  of 
signals,  and  so  on;  and  contends  that  it  was  error  to  refuse 
permission  to  ask  him  how  he  could  account  for  the  fact  that 
the  train  entered  the  switch.  While  the  objection  might  very 
well  have  been  overruled,  we  do  not  think  that  the  defendant 
was  seriously  prejudiced  by  the  contrary  ruling.  The  further 
testimony  elicited  on  the  same  cross-examination  seems  to 
have  covered  all  of  the  matters  which  probably  would  have 
been  developed  by  or  followed  upon  an  answer  to  the  above 
quoted  question.  Several  other  alleged  errors  in  rulings  upon 
evidence  are  pointed  out  by  appellant,  but  in  their  relation 
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to  the  record  they  seem  even  less  important  than  the  objec^ 
tion  which  we  have  discussed. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  26,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  April  23,  1917. 


[Civ.  No.  1615.    Seeond  Appellate  Bistriet.— February  26,  1017.] 

SARAH  JOHNSON,  Respondent,  v.  NELS  JOHNSON  et  al., 

Appellants. 

AonoN  roB  Maintbnanob  —  Joindeb  of  Gbantieb  op  GoiCMUNrrr 
Pbopebtt  —  Unauthorized  Judgment.  —  In  an  action  for  main- 
tenance wherein  the  wife  joined  as  parties  defendant  with  her  hus- 
band his  father,  mother,  and  brother,  upon  the  theory  that  they  had, 
by  means  of  a  fraudulent  conspiracy  with  the  husband,  acquired  cer- 
tain real  estate  alleged  to  be  community  property  of  the  spouses 
and  thus  deprived  her  of  her  interest  therein,  a  judgment  that  the 
plaintiff  do  have  and  recover  from  such  defendants  a  stated  sum 
of  money,  found  to  be  one-half  of  the  proceeds  of  the  property  so 
acquired,  is  unwarranted,  in  the  absence  of  any  finding  of  fraud, 
and  where  the  evidence  shows  without  substantial  contradiction  that 
they  paid  full  value  for  the  property. 

Id. — Attoenet's  Fees — ^Unauthorized  Judgment. — In  such  an  action 
a  judgment  awarding  the  plaintiff  attorney's  fees  against  such  de- 
fendants, as  well  as  the  husband,  is  likewise  unwarranted. 

Id. — Award  or  Community  Property — Lack  or  Jurisdiction. — In  an 
action  for  maintenance  without  divorce,  the  court  is  without  juris- 
diction to  award  any  community  property  to  the  wife,  as  the  hus- 
band is  entitled,  until  the  marriage  is  dissolved,  to  the  control  of 
the  community  property  with  absolute  power  of  disposition  other 
than  testamentary,  except  that  he  cannot  make  a  gift  thereof  with- 
out her  written  consent. 

Id. — Purpose  o»  Action. — The  purpose  of  the  suit  for  separate  main- 
tenance is  to  specifically  enforce  the  general  duty  of  the  husband  by 
directing  certain  definite  payments  to  be  made  at  regular  intervals 
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for  the  wife's  support,  and,  subject  to  such  provisions,  their  rela- 
tions to  each  other  and  to  the  community  estate  is  precisely  the 
same  as  though  no  such  action  had  been  brought  or  an  award  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

I.  Henry  Harris,  Charles  A.  Bank,  and  W.  Qerrard  Abbott, 
for  Appellants. 

Harriman,  Ryckman  &  Tuttle,  for  Respondent 

SHAW,  J. — ^In  this  action  plaintiff,  without  asking  for  a 
divorce,  sought  a  decree  awarding  her  permanent  support  and 
maintenance,  as  provided  in  section  137  of  the  Civil  Code. 
Upon  the  theory  that  they  had,  by  means  of  a  fraudulent  con- 
spiracy with  her  husband,  acquired  certain  real  estate  alleged 
to  be  community  property  of  the  couple  and  thus  deprived  her 
of  her  interest  therein,  she  joined  as  defendants  with  him  his 
father  and  mother,  Prank  and  Beda  Johnson,  and  his  brother. 
Bayard  Johnson.  Plaintiff  obtained  a  judgment,  from  which 
all  of  the  defendants  appeal  upon  a  record  presented  in  ac- 
cordance with  sections  953,  953a,  and  953b  of  the  Code  of 
Civil  Procedure. 

By  the  decree  it  was  adjudged  that  plaintiff  Sarah  Johnson 
do  have  and  recover  of  and  from  defendants  Beda  Johnson, 
Prank  Johnson,  and  Bayard  Johnson,  the  sum  of  $1,787.50, 
together  with  attorney's  fees  of  $150,  which  sum  of  $1,787.50 
the  court  adjudged  to  be  one-half  of  the  proceeds  of  the  com- 
munity property  so  conveyed  by  Nels  Johnson.  It  was  fur- 
ther adjudged  that  Nels  Johnson  pay  to  plaintiff  the  sum  of 
$20  per  month  as  an  allowance  for  the  support  and  main- 
tenance of  Prances  Johnson,  the  minor  child  of  plaintiff  and 
her  husband.  As  stated,  the  theory  of  the  complaint  as  to  the 
defendants  other  than  the  husband  was  that  they  had  by 
means  of  fraud  acquired  community  property  of  plaintiff  and 
her  husband.  Waiving  any  question  as  to  the  sufficiency 
of  the  allegations  of  fraud,  as  to  which,  however,  we  entertain 
grave  doubt,  there  is  no  finding  of  fraud  on  the  part  of  any 
of  the  defendants ;  nor  is  there  any  evidence  whatsoever  tend- 
ing in  the  slightest  degree  to  justify  a  finding  that  would  war 
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rant  a  judgment  such  as  that  here  rendered  against  defend- 
ants Frank,  Beda  and  Bayard  Johnson.  For  aught  that 
appears  in  the  findings  to  the  contrary,  iaey  paid  full  value  in 
consideration  of  the  conveyance  of  the  property  so  made  by 
Nels  Johnson  to  them,  and  the  evidence  without  substantial 
contradiction  shows  the  payment  of  such  consideration. 
Briefly  stated,  the  evidence  shows  that  after  his  marriage,  Nels 
Johnson  obtained  a  contract  for  the  purchase  of  a  lot  at  the 
price  of  one  thousand  eight  hundred  dollars.  In  making  the 
first  payment  he  borrowed  five  hundred  dollars  from  his 
father,  which  sum  he  paid  thereon  at  the  execution  of  the 
contract.  Of  the  deferred  payments  $750  was  paid  out  of 
his  earnings  after  marriage.  Being  unable  to  keep  up  the 
payments,  and  being  largely  indebted  to  his  father,  he,  in  pay- 
ment of  such  indebtedness  and  $150  cash  at  the  time  paid  to 
him  by  his  father,  conveyed  the  property  to  his  mother,  who 
paid  the  balance  of  $550  due  upon  the  contract  for  the  pur- 
chase thereof  and  took  a  deed  to  the  property,  which  she  after- 
ward conveyed  to  her  son,  Bayard  Johnson,  for  two  thousand 
five  hundred  dollars,  and  he,  under  an  arrangement  with  his 
father,  conveyed  it  in  exchange  for  an  equity  in  other  prop- 
erly which  was  subject  to  a  mortgage  of  seven  thousand  five 
hundred  dollars.  The  court  found  this  equity  to  be  of  the 
value  of  $4,125,  which,  after  deducting  the  $550  paid  by  Beda 
Johnson,  left  $3,575,  all  of  which  the  court  declared  to  be  com- 
munity property  of  plaintiff  and  her  husband.  It  thus  ap- 
pears that,  at  most,  $1,250  represented  the  community  interest 
in  the  lot,  and  since  it  is  conceded  that  Beda  Johnson  in 
acquiring  the  deed  thereto  paid  $550  of  the  purchase  price, 
it  would  appear  in  any  event  that  she  was  entitled  to  such 
proportionate  share  of  the  $4,125  as  her  payment  bore  to  the 
purchase  price  of  the  lot.  In  her  complaint  plaintiff  alleged 
that  the  first  payment  of  five  hundred  dollars  made  upon  the 
contract  of  purchase  was  paid  out  of  the  separate  funds  of 
Nels  Johnson.  If  her  allegation  be  accepted  as  true,  then 
only  $750  paid  in  the  purchase  of  the  lot  constituted  com- 
munity funds. 

Assuming  the  existence  of  fraud,  we  know  of  no  authority, 
statutory  or  otherwise,  under  which  the  court  was  warranted 
in  rendering  the  judgment  against  defendants  other  than  Nels 
Johnson  for  the  sum  of  $150  attorney's  fees. 
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Moreover,  the  decree  did  not  affect  the  marital  relation 
(McKay  on  Community  Property,  sec.  410;  Kusel  v.  Kusel, 
147  Cal.  57,  [81  Pac.  295]),  and  until  dissolved,  the  husband 
was  entitled  to  the  control  of  the  community  property  with 
absolute  power  of  disposition  other  than  testamentary,  pro- 
vided that  without  the  written  consent  of  the  wife  he  could  not 
make  a  gift  thereof  or  convey  the  same  without  a  valuable  con- 
sideration (Civ.  Code,  sec.  172),  and  we  know  of  no  principle 
of  law  under  which  a  wife  without  obtaining  a  divorce  can  be 
awarded  one-half  of  the  community  estate.  The  case  of  Cum- 
mings  v.  Cummings,  2  Cal.  Unrep.  774, 14  Pac.  562,  was  an  ac- 
tion for  divorce  wherein  the  plaintiff,  alleging  that  the  husband 
had  conveyed  community  property  with  the  intent  on  the 
part  of  both  the  grantor  and  grantee  to  defraud  plaintiff  of 
her  rights  therein,  sought  a  decree  annulling  the  same  and 
awarding  her  a  one-half  interest  therein.  It  was  there  held 
that  an  action  to  set  aside  a  conveyance  of  community  prop- 
erty made  by  a  husband,  on  the  ground  of  fraud,  cannot  be 
maintained  by  the  wife  while  the  marriage  bond  exists.  In 
support  thereof  the  court  cited  the  case  of  Oreiner  v.  Oreiner, 
58  Cal.  115,  where  it  was  likewise  held  (quoting  from  the 
syllabus) :  "A  wife  cannot  maintain  an  action  while  the  mar- 
riage bond  exists,  to  set  aside  a  transfer  of  the  common  prop- 
erty, made  by  the  husband  for  the  purpose  of  defrauding 
her."  (See,  also.  Van  Mar  en  v.  Johnson,  15  Cal.  312;  Kusel 
V.  Kusel,  147  Cal.  57,  [81  Pac.  295] ;  Tibbetts  v.  Pore,  70  Cal. 
245,  [11  Pac.  648] ;  Valensin  v.  Valensin,  28  Fed.  602.)  The 
purpose  of  the  suit  for  separate  maintenance  is  to  specifically 
enforce  the  general  duty  of  the  husband  by  directing  certain 
definite  payments  to  be  made  at  regular  intervals  for  the  wife's 
support.  Subject  to  such  provision,  their  relations  to  each 
other  and  to  the  community  estate  is  precisely  the  same  as 
though  no  such  action  had  been  brought  or  an  award  made. 
The  status  of  the  parties  may  be  restored  by  reconciliation,  in 
which  case  the  necessity  for  the  separate  maintenance  would 
terminate.  Notwithstanding  this  fact,  however,  or  other  con- 
ditions which  might  be  mentioned,  a  judgment  of  this  char- 
acter would  give  to  the  wife  one-half  of  the  community 
property. 

Another  objection  made  to  the  judgment,  which  seems  to  be 
well  founded,  is  that  the  court  found  that  the  Title  Insurance 
&  Trust  Company  should  be  appointed  as  trustee  of  one-half 
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of  the  amount  of  the  community  estate,  to  receive  and  dis- 
burse the  same  upon  plaintiff's  order,  but  in  the  conclusions 
of  law,  as  well  as  in  the  judgment,  the  court  gave  said  fund 
to  plaintiff  absolutely  and  without  any  limitation  thereon. 
It  is  not  awarded  as  maintenance,  but  the  judgment  awards  it 
to  plaintiff  absolutely,  to  be  dissipated,  given  away,  lost  in 
speculation,  or  used  in  any  manner  which  her  fancy  or  whims 
might  dictate. 

The  answer  of  defendants  alleged  that  in  a  former  action 
brought  by  plaintiff  against  Nels  Johnson  for  divorce,  a  trial 
of  which  was  had,  the  matters  alleged  in  this  action  had  been 
adjudicated  and  determined  by  the  court,  wherein  the  divorce 
was  denied,  but  an  order  was  made  under  section  136  of  the 
Civil  Code  allowing  plaintiff  $25  per  month  for  maintenance. 
The  answer  also  alleged  that  defendant  Frank  Johnson  had 
loaned  to  defendant  Nels  Johnson  the  sum  of  $500  for  the 
purpose  and  used  by  the  latter  in  making  the  initial  payment 
upon  the  contract  for  the  purchase  of  said  lot.  The  court 
made  no  finding  as  to  either  of  these  issues  tendered.  Clearlj\ 
defendants  were  entitled  to  findings  upon  both  issues. 

The  judgment  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  James  J.,  concurred. 


[CSr.  No.  2095.    First  Appellate  District.— February  2$,  1917.] 

RICHMOND  DREDGING  CO.,  Petitioner,  v.  INDUSTRIAL 
ACCIDENT  COMMISSION  et  al.,  Respondents. 

WoBKicxN's  Compensation  Aot— Awabd  Founded  Upon  CoNPLicmNO 
Evidence. —  An  award  of  the  Industrial  Aeeident  Commission 
founded  upon  a  fairlj  substantial  conflict  in  the  evidence  wiU  not 
be  disturbed. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  First  Appellate  District  for  a  Writ  of  Re- 
view to  annnl  an  award  made  by  the  Industrial  Accident 
Commission. 

The  facts  are  stated  in  the  opinion  of  the  court 

38  0»l.  App.— 7 
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Eedman  &  Alexander,  for  Petitioner. 

Christopher  M.  Bradley,  and  C.  Harold  Caulfield,  for 
Bespondents. 

THE  COURT.— The  petitioner,  in  support  of  its  conten- 
tion  that  the  award  made  by  the  iDdustrial  Accident  Commis- 
sion in  this  case  should  be  annulled,  argues  that  the  evidence 
points  all  one  way,  viz.,  against  the  conclusion  arrived  at  by 
the  commission,  and  that  there  is  no  evidence  in  the  record 
upon  which  its  award  can  be  based.  We  are  of  the  opinion, 
however,  that  there  is  a  conflict  in  the  circumstantial  evidence 
upon  which  this  award  is  founded ;  and  while  we  feel  that  the 
commission  might  with  propriety  have  reached  a  conclusion 
diametrically  opposed  to  the  one  arrived  at  by  it,  and  prob- 
ably would  have  found  stronger  reasons  in  support  thereof  in 
the  circumstantial  evidence  relied  upon  by  the  petitioner, 
nevertheless  having  made  its  finding  upon  what  we  conceive 
to  be  a  fairly  substantial  conflict  in  such  evidence,  we  do  not 
see  how  we  can  interfere  with  the  award,  and  for  that  reason 
the  writ  is  dismissed  and  the  award  afi^med* 


[dY.  No.  2303.    Second  Appellate  District.— February  27,  1917.] 

ITA  PIERCE,  Respondent,  v.  EMPLOYERS'  INDEMNITY 
EXCHANGE,  Appellant;  MRS.  GRACE  NICHOLS 
COOLEY,  Respondent. 

Appeal — Mistake  as  to  Couet — Jubisdiction — Constitutional  Law. 
The  saving  clause  of  section  4  of  article  VI  of  the  constitution,  that 
no  appeal  taken  either  to  the  supreme  court  or  district  courts  of  ap- 
peal shall  be  dismissed  for  the  reason  only  that  the  same  was  not 
taken  to  the  proper  court,  but  the  cause  shall  be  transferred  to  the 
proper  court  upon  such  terms  as  to  costs  or  otherwise  as  may  be 
just,  and  shall  be  proceeded  with  therein  as  if  regularly  appealed 
thereto,  does  not  give  to  the  court  to  which  the  appeal  has  been 
wrongly  taken  any  jurisdiction  to  make  orders  extending  time,  or 
any  other  orders,  except  the  order  of  transfer. 

Id. — Dismissal  op  Appeal — Failure  to  File  Brief  in  Time. — An  ap- 
peal must  be  dismissed  where  the  time  for  filing  appellant's  open- 
ing brief  had  expired  when  the  notice  of  motion  to  dismiss  the 
appeal  was  served  and  filed* 
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MOTION  to  dismiss  appeals  from  the  Superior  Court  of 
Los  Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oliver  0.  Clark,  George  M.  Pierson,  and  Claud  B.  Andrei^^, 
for  Appellant. 

Ingall  W.  Bull,  and  Fleming  &  Woodard,  for  Respondents. 

THE  COURT.— This  was  an  action  at  law  in  which  the 
amount  of  the  demand  was  less  than  two  thousand  dollars, 
and  the  appeal  should  have  been  taken  to  this  court.  Neveiv 
theless  the  defendant,  Employers'  Indemnity  Exchange, 
appealed  to  the  supreme  court,  and  filed  its  transcript  witU 
the  clerk  of  that  court  on  the  nineteenth  day  of  December, 
1916.  By  order  of  February  (5, 1917,  the  supreme  court  trans- 
ferred the  case  to  this  court,  the  transfer  being  made  on  juris- 
dictional grounds.  No  brief  having  been  filed  on  behalf  ot 
the  appellant,  the  respondent  Pierce,  on  February  8,  1917, 
served  and  filed  notice  of  motion  to  dismiss,  stating,  among 
other  grounds  of  motion,  that  appellant  had  not  filed  its  brief 
or  points  and  authorities  within  thirty  days  from  the  time  of 
filing  the  transcript  More  than  thirty  days  after  the  tran- 
script was  filed,  and  before  the  transfer  of  the  case  to  this 
court,  the  chief  justice  of  the  supreme  court  signed  an  orSer 
extending  appellant's  time  for  filing  points  and  authorities 
until  the  nineteenth  day  of  February,  1917,  and  on  the  nine- 
teenth day  of  February,  1917,  the  presiding  justice  of  this 
court  signed  an  order  which  was  entered  in  the  minutes,  ex- 
tending appellant's  time  for  the  same  purpose  for  a  further 
period  of  fifteen  days.  Without  doubt  the  order  obtained 
from  the  chief  justice  of  the  supreme  court  was  inadvertently 
made  by  him  without  having  his  attention  called  to  the  fact 
that  the  appeal  had  been  taken  to  the  wrong  court.  Section 
4  of  article  VI  of  the  constitution,  after  defining  the  appel- 
late jurisdiction  of  the  supreme  court  and  of  the  district 
courts  of  appeal,  states  that  no  appeal  to  either  of  those  courts 
shall  be  dismissed  for  the  reason  only  that  the  same  was  not 
taken  to  the  proper  court,  **but  the  cause  shall  be  transferred 
to  the  proper  court  upon  such  terms  as  to  costs  or  otherwise 
as  may  be  just,  and  shall  be  proceeded  with  therein  as  if  rc;;ii- 
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larly  appealed  thereto."  It  has  never  been  held  that  this 
saving  clause  of  the  constitution  gives  to  the  court  to  which 
the  appeal  has  been  wrongly  taken  any  jurisdiction  to  make 
orders  extending  time,  or  any  other  orders,  in  such  a  case,  ex- 
cept the  order  of  transfer.  It  is  true  that  the  supreme  court 
may  transfer  any  case  from  a  district  court  of  appeal  to  the 
supreme  court,  but  until  it  has  made  such  order  of  transfer,  it 
is  without  jurisdiction  over  cases  in  which  the  constitution  pro- 
vides that  the  appeals  shall  be  taken  to  a  district  court  of 
appeal.  The  appellant  cannot  by  its  own  mistake  confer 
jurisdiction  contrary  to  the  constitution.  The  order  made  by 
the  presiding  justice  of  this  court  extending  the  time  of  appel- 
lant for  filing  its  opening  brief  was  made  without  knowledge 
that  respondent  had  served  and  filed  a  notice  of  motion  to  dis- 
miss the  appeals,  and  would  not  have  been  made  if  that  fact 
had  been  called  to  his  attention.  That  order,  therefore,  is  re- 
voked. As  the  time  for  filing  appellant's  opening  brief  had 
expired  on  the  eighth  day  of  February,  when  the  notice  of 
motion  to  dismiss  was  served  and  filed,  respondent  is  entitled 
to  a  dismissal  as  called  for  by  her  motion.  The  rule  to  this 
effect  has  been  settled  by  several  decisions,  among  which  are : 
Bamhart  v.  Cotdey,  17  Cal.  App.  230,  [119  Pac.  200] ;  McCdbe 
V.  Healey,  139  Cal.  30,  [72  Pac.  359] ;  Coats  v.  Coats,  146  Cal. 
443,  [80  Pac.  694]. 
Bespondent's  motion  to  dismiss  the  appeals  is  granted. 


[Civ.  No.  1905.    First  Appellate  District.— Pebniary  27,  1917.] 
JULES  KLOSTER,  Appellant,  v.  C.  W.  HAWN,  Respondent. 

IiANDLOBO  AND  TENANT— <?B0PPIN0  LBASE— PAYMENT  rOB  LBVBLINa  AND 

Chboking  Land— Intebpbetation  of  Oral  Contract — Conduct  of 
Parties. — ^Where  parties  standing  in  the  relation  of  landlord  and 
tenant  with  respect  to  a  tract  of  land  which  the  latter  was  to  work 
on  shares  under  a  cropping  lease  place  their  own  construction  upon 
the  terms  of  an  oral  understanding  between  them  as  to  the  extent 
to  which  the  work  of  the  tenant  in  leveling  and  checking  the  land 
should  proceed  before  he  was  entitled  to  be  paid  for  such  work,  it 
is  not  error  for  the  trial  court  to  interpret  the  contract  in  keeping 
with  the  conduct  of  the  parties  in  making  their  settlements  from 
time  to  time. 
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Id. — Becoveby  tor  Levelino  and  Cheokino  Land — Evidence — Testi- 
mony OF  SuEVEYoa  —  Rebuttal.  —  Where  an  action  in  unlawful 
detainer  to  oust  the  tenant  from  the  land  is  consolidated  for  trial 
with  a  subsequent  action  brought  by  the  landlord  for  proceeds  from 
the  sale  of  crops,  in  which  action  the  tenant  by  cross-complaint 
sought  Judgment  for  money  expended  in  plowing  and  checking  the 
land  upon  an  oral  agreement,  it  is  not  prejudicial  error  to  refuse 
to  permit  the  plaintiff  to  testify  in  rebuttal  as  to  his  having  ordered 
a  surveyor  to  make  a  survey  of  the  land  for  the  purpose  of  showing 
the  amount  of  work  done  by  the  defendant,  or  in  refusing  to  permit 
the  surveyor  to  testify  as  to  what  work  his  survey  showed  to  have 
been  done,  where  the  record  shows  that  the  surveyor,  when  called 
as  a  witness  by  plaintiff,  testified,  without  objection,  to  the  extent 
of  identifying  the  maps  which  he  had  made,  and  such  maps  were 
then  admitted  in  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
Ck)unty.    George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  N.  Barber,  and  P.  W.  Docker,  for  Appellant 

W.  D.  Crichton,  and  C.  K.  Bonestell,  for  Respondent 

LENNON,  P.  J.— This  is  an  appeal  by  the  plaintiff  from  a 
judgment  in  the  defendant's  favor  for  the  sum  of  $340  and 
costs  upon  his  answer  and  cross-complaint. 

The  record  discloses  the  following  facts:  During  the  years 
from  1913  to  1915,  inclusive,  the  plaintiff  and  defendant  stood 
in  the  relation  of  landlord  and  tenant  with  respect  to  a  cer- 
tain tract  of  land  in  Fresno  County,  which  the  defendant  was 
to  work  on  shares  under  a  cropping  lease.  During  the  close 
of  the  latter  year  the  plaintiff  commenced  an  action  in  un- 
lawful detainer  for  the  ouster  of  the  defendant  from  the  land. 
The  defendant  apparently  appeared  and  answered  in  that 
action,  and  issues  being  thus  made  up,  the  cause  was  ready 
for  trial.  In  the  meantime  the  plaintiff  commenced  the  pres- 
ent action  against  the  defendant  for  the  recovery  of  money 
alleged  to  have  been  received  by  the  latter  for  the  plaintiff's 
use  and  benefit  from  the  sale  ojE  certain  crops  raised  upon  the 
land.  The  defendant  appeared  in  that  action  with  an  an- 
swer and  cross-complaint  for  money  expended  in  plowing  and 
checking  the  land  in  question  upon  an  oral  agreement  with 
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the  defendant  providing  for  the  extent  and  compensation  of 
such  work.  Plaintiff  answered  said  cross-complaint,  admit- 
ting the  making  of  an  oral  agreement  with  the  defendant  for 
the  leveling,  checking,  plowing,  and  seeding  of  certain  por- 
tions of  the  land  in  question,  but  denying  that  its  terms  were 
those  alleged  by  the  defendant,  and  averring  that  the  defend- 
ant had  not  performed  or  completed  the  performance  of  his 
part  of  said  agreement.  The  issues  in  this  action  having 
been  thus  made  up,  both  of  said  causes  came  on  for  trial, 
whereupon  it  was  stipulated  by  counsel  for  the  respective  par- 
ties that  the  two  causes  should  be  tried  together.  The  court 
permitted  this  to  be  done,  and  upon  such  dual  trial  the  plain- 
tiff apparently  took  the  laboring  oar,  and  undertook  to  tes- 
tify upon  his  examination  with  respect  to  the  amount  of  level- 
ing and  checking  of  the  land  which  the  defendant  had  done 
during  the  years  in  question,  and  also  as  to  the  various  trans- 
actions between  the  defendant  and  himself  relating  to  said 
agreement  and  its  performance,  and  also  as  to  the  settlements 
made  from  time  to  time  as  the  products  of  the  land  were  sold 
and  their  proceeds  divided.  The  defendant  also  testified  as 
to  the  terms  of  the  oral  agreement  between  the  parties,  with 
respect  to  the  leveling,  checking,  and  cultivation  of  the  land, 
and  the  application  from  time  to  time  of  the  moneys  realized 
from  the  disposition  of  its  crops.  The  court  found  from  the 
evidence  before  it  that  there  was  a  balance  due  the  defend- 
ant of  $340,  and  rendered  its  judgment  accordingly.  Plain- 
tiff appeals. 

Appellant's  first  contention  is  that  the  evidence  is  insuffi- 
cient to  sustain  the  findings  of  the  court  in  the  particular  re- 
spect that  it  fails  to  show  that  the  defendant  had  so  far  com- 
pleted the  work  of  leveling  and  checking  the  land  in  question, 
according  to  the  terms  of  the  oral  agreement  between  the  par- 
ties, as  to  be  entitled  to  recover  the  amount  awarded  him ;  and 
that  in  respect  to  his  cross-complaint  for  the  value  of  such 
work  his  action  was  prematurely  brought. 

Prom  a  reading  of  the  whole  record  we  are  unable  to  say, 
however,  that  the  court  was  in  error  in  reaching  the  conclu- 
sion arrived  at  by  it.  Whatever  may  have  been  the  precise 
terms  of  the  original  oral  understanding  between  the  parties 
as  to  the  extent  to  which  the  work  of  the  defendant  in  level- 
ing and  checking  the  whole  of  the  land,  or  even  the  whole 
or  any  part  of  one  or  more  of  its  several  lots,  should  proceed 
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before  he  was  entitled  to  be  paid  for  such  work,  the  record 
does  show  that  the  parties  by  their  conduct  in  making  their 
settlements  from  time  to  time  as  the  products  of  the  land  were 
sold  placed  their  own  construction  upon  the  contract  in  suit, 
which  in  effect  was  that  the  defendant  was  to  be  paid  from 
time  to  time  a  specified  sum  per  acre  for  the  work  actually 
done  by  him,  regardless  of  whether  or  not  the  whole  or  any 
part  of  said  work  had  been  completed.  We  are  not,  there- 
fore, prepared  to  say  that  the  trial  court  was  in  error  in  inter- 
preting  the  contract  in  suit  in  keeping  with  the  conduct  of 
the  parties  thereto.  Nor  can  we  say  from  the  record  before 
us  that  the  sum  awarded  to  the  defendant  was  not  justified 
by  the  evidence  adduced  upon  the  whole  case. 

The  next  and  final  contention  of  the  plaintiff  is  that  the 
court  erred  in  its  refusal  to  permit  him  to  testify  in  rebuttal 
as  to  his  having  ordered  a  surveyor  to  make  a  survey  of  the 
land  for  the  purpose  of  showing  the  amount  of  leveling  and 
checking  done  by  the  defendant;  and  was  also  in  error  in 
refusing  to  permit  the  surveyor  to  testify  as  to  what  work 
his  survey  showed  to  have  been  done  by  the  defendant.  Had 
this  case  been  tried  alone,  there  could  be  no  doubt  that  the 
ruling  of  the  trial  court  in  refusing  to  permit  the  introduc- 
tion of  this  offered  evidence  upon  the  objection  that  it  was 
not  rebuttal  would  be  error.  It  was  clearly  in  proper  rebut- 
tal of  the  defendant's  evidence  in  support  of  his  cross-com- 
plaint in  this  action;  but  whether  it  was  prejudicial  error 
sufficient  to  require  a  reversal  of  the  judgment  is  another 
question.  The  only  matter  to  which  the  plaintiff  was  called 
in  rebuttal  was  as  to  his  having  ordered  the  survey.  This 
would  seem  to  be  rather  immaterial,  for  whether  or  not  the 
plaintiff  had  ordered  the  survey  would  not  affect  the  integ- 
rity or  value  of  the  survey  or  of  the  surveyor's  testimony 
regarding  it  had  he  been  allowed  to  so  testify.  The  material 
error,  if  any,  lay  in  the  refusal  of  the  court  to  permit  the 
testimony  of  the  surveyor  to  be  given ;  but  in  this  respect  the 
record  shows  that  the  surveyor,  when  called  as  a  witness  by 
plaintiff,  did  testify  without  objection  to  the  extent  of  identi- 
fying the  maps  which  he  had  made  purporting  to  show  the 
amount  of  leveling  and  checking  which  had  been  done  by  the 
defendant  upon  the  land.  These  maps  were  then  offered 
and  admitted  in  evidence,  and  it  was  after  these  were  before 
the  court  that  the  objection  was  for  the  first  time  made  and 
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sustained  to  the  questions  asked  of  the  surveyor  as  to  the 
leveling  and  checking  of  the  land.  The  maps  are  not  before 
as ;  and  we  are  therefore  unable  to  say  that  the  evidence  of 
the  surveyor,  if  presented,  would  have  added  an3rthing  to 
what  had  already  been  shown  upon  the  face  of  his  map.  The 
burden  was  upon  the  appellant  to  affirmatively  show  rever- 
sible error  of  the  court  in  its  ruling  in  respect  to  this  matter, 
and  we  cannot  say  that  such  error  appears  in  the  absence  of 
some  affirmative  showing  or  claim  that  the  testimony  of  the 
surveyor  would  have  added  an3rthing  to  that  which  had  been 
already  exemplified  on  the  face  of  his  maps.  Aside  from 
this,  however,  there  is  no  record  here  as  to  what  the  issues 
were  in  the  action  for  unlawful  detainer,  and  in  which  it  may 
well  be  that  the  evidence  above  offered  would  not  have  been 
proper  rebuttal.  It  does  appear,  however,  that  upon  the  trial 
tlie  plaintiff  did  assume  to  testify  in  chief  as  to  the  deficien- 
cies in  the  defendant's  work.  The  trial  court,  with  the  record 
of  both  cases  before  it,  held  that  the  plaintiff  having  gone 
into  the  matter  in  chief  should  have  exhausted  his  proofs. 
In  view  of  the  state  of  the  record,  we  are  unable  to  say  that 
in  so  doing  the  court  abused  the  discretion  with  which  by  the 
code  it  is  invested  as  to  the  order  of  proof  in  the  dual  trial 
before  it. 
Judgment  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 


[dT.  No.  1644.    Third  AppeUate  District.— February  27,  1W7.] 

WALTER   W.    CHENOWBTH,    Petitioner,    v.   JOHN    S. 
CHAMBERS,  as  Controller,  etc..  Respondent. 

CONSTITUTIONAL  LaW — HOIDINO  OF  ClVn«  OmOI  BT  MlHBIB  OF  LEOIS- 

LATURE  —  Applicabiutt  OF  Amendmbnt.  —  The  amendment  of  sec- 
tion 19  of  article  IV  of  the  constitution,  which  went  into  effect 
December  21,  1916,  providing  that  no  senator  or  member  of  the 
assembly  shall,  during  the  term  for  which  he  shall  have  been  elected, 
hold  or  accept  any  office,  trust,  or  employment  under  the  state,  is 
not  confined  in  its  application  to  senators  and  assemblymen  to  be 
elected  after  such  date,  but  is  applicable  to  members  of  the  legisla- 
ture whose  terms  began  before  that  date  and  had  not  expired  at 
the  time  the  amendment  went  into  effect. 
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Id.— "Term"  Defined.— The  word  **tenn'*  used  in  the  seetion  refen  to 
the  period  for  which  the  member  was  elected  and  not  merelj  to  his 
incumbency. 

Id. — "Shall"  Defined. — The  word  "shall"  in  sneh  section  is  used  as  a 
word  of  command,  in  accordance  with  the  constitution,  that  its  pro- 
▼isions  "are  mandatory  and  prohibitory,  unless  by  express  words 
they  are  declared  to  be  otherwise,"  and  neither  legally  nor  gram- 
matically does  it  denote  mere  futurity. 

Id.  —  Statdtoby  Construction  —  XJNAMBionous  Words.  —  Where  the 
words  of  a  statute  are  not  ambiguous  and  their  effect  is  not  absurd, 
the  court  will  not  give  it  other  than  its  plain  meaning,  although  it 
may  appear  probable  that  a  different  object  was  in  the  mind  of 
the  legislature. 

APPLICATION  for  a  Writ  of  Mandate  originally  made 
to  the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  compel  the  State  Controller  to  issue  his  warrant  for 
a  portion  of  petitioner's  salary  as  auditor  of  the  state  board 
of  prison  directors. 

The  facts  are  stated  in  the  oipnion  of  the  court 

Garret  W.  McEnemey,  A.  F.  Burke,  and  Downey,  Pullen 
ft  Downey,  for  Petitioner 

U.  S.  Webb,  Attorney-General,  and  Robert  T.  McKisick, 
Deputy  Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J.— Petitioner  seeks  the  writ  of  mandate  to 
compel  respondent  to  issue  his  warrant  for  the  payment  of 
a  portion  of  petitioner's  salary.  Petitioner  was  elected  a 
member  of  the  assembly  for  the  fourteenth  assembly  district 
at  the  general  election  of  November  3,  1914.  His  term  of 
office  began  on  the  first  Monday  after  the  first  day  of  Janu- 
ary, 1915,  and  ended,  by  operation  of  law,  on  January  8, 
1917.  He  duly  qualified  as  such  assemblyman  and  performed 
his  duties  as  a  member  of  the  assembly  at  the  forty-first  regu- 
lar session  thereof  and  aLso  at  the  special  session  held  in  Janu. 
ary,  1916.  He  resigned  his  office  as  assemblyman  on  Decem- 
ber 19,  1916,  and  his  resignation  was  duly  accepted  by  the 
Governor.  He  had  previously,  but  since  his  election  as  as- 
semblyman, been  appointed  auditor  of  the  state  board  of 
prison  directors  and  served  in  that  capacity  during  the  entire 
month  of  December  at  the  Folsom  state  prison.    He  was  paid 
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for  hifl  services  prior  to  December  19,  1916,  but  was  denied 
a  warrant  for  the  balance  of  that  month's  services. 

The  action  of  the  controller  is  based  upon  amended  section 
19,  article  IV,  of  the  constitution,  which  took  eflPect  Decem- 
ber 21,  1916,  and  reads  as  follows:  "No  senator  or  member  of 
the  assembly  shall,  during  the  term  for  which  he  shall  have 
been  elected,  hold  or  accept  any  office,  trust,  or  employment 
under  this  state ;  provided,  that  this  provision  shall  not  apply 
to  any  office  filled  by  election  by  the  people.*' 

"It  is  the  contention  of  the  petitioner,"  reads  his  brief, 
"that  the  amendment  is  inapplicable  to  him  for  two  reasons: 
(1st),  the  amendment  is  prospective  only  in  its  operation  and 
therefore  does  not  affect  senators  or  members  of  the  assembly 
who,  like  the  petitioner,  were  elected  before  the  amendment 
took  effect;  and  (2d),  the  petitioner  had  ceased  to  be  a  *mem- 
ber  of  the  assembly'  before  the  amendment  took  effect  and 
therefore  at  no  time  during  the  operation  of  the  amendment 
was  within  the  subject  matter  of  the  amendment  or  affected 
by  it." 

Section  19  of  article  IV  formerly  provided  that  "No  sena- 
tor or  assemblyman  shall,  during  the  term  for  which  he  shall 
have  been  elected,  be  appointed  to  any  civil  office  of  profit 
under  this  state,  which  shall  have  been  created,  or  the  emolu- 
ments of  which  have  been  increased,  during  such  term,  except 
such  offices  as  may  be  filled  by  election  by  the  people." 

The  amended  section  is  much  more  sweeping  than  its  pro- 
genitor, for  it  applies  to  all  offices,  other  than  elective  offices, 
and  forbids  the  holding  or  accepting  by  a  senator  or  assem- 
blyman of  any  office,  trust,  or  employment  under  this  state, 
"during  the  term  for  which  he  shall  have  been  elected."  The 
purpose  of  the  amendment,  as  stated  by  one  of  its  propo- 
nents  in  the  official  argument  addressed  to  the  electors,  was 
to  bring  the  constitution  into  harmony  with  the  American 
theory  of  government,  that  "those  who  execute  the  laws 
should  not  be  the  same  individuals  as  those  who  make  the 
laws";  and  for  the  further  reason  "that  a  legislator  who  is 
holding  a  position  on  the  state  pay-roll  is  too  apt  to  allow 
the  wishes  of  the  one  responsible  for  his  appointment  to  de- 
cide the  manner  in  which  his  vote  shall  be  cast  A  man  in 
such  a  position  is,  to  say  the  least,  not  in  that  independent 
frame  of  mind  which  should  be  possessed  by  the  ideal  legis- 
lator." 
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The  question  here  is:  Was  it  intended  to  apply  to  peti- 
tioner, whose  term  of  office  began  before  the  adoption  of  the 
amendment  and  had  not  expired  at  the  time  it  went  into 
effect!  And,  if  so  intended,  could  he  evade  its  operation  by 
resigning  before  the  amendment  took  effect? 

We  may  safely  accept  as  rules  of  construction  what  was 
said  in  Smith  v.  Union  Oil  Co.,  166  Cal.  217,  [135  Pac.  966], 
cited  by  petitioner:  "Where  the  words  of  a  statute  are  not 
ambiguous  and  their  effect  is  not  absurd,  the  court  will  not 
give  it  other  than  its  plain  meaning,  although  it  may  appear 
probable  that  a  different  object  was  in  the  mind  of  the  legis- 
lature.'* No  question  arises  here  as  to  what  the  people  de- 
sired to  accomplish  by  adopting  this  amendment.  Its  object 
is  plain  enough  and  is  manifest  on  its  face. 

The  word  '*term"  used  in  the  section  refers,  we  think,  to 
the  period  for  which  the  petitioner  was  elected  and  not  merely 
to  his  incumbency.  (Bice  v.  National  City,  132  Cal.  354,  [64 
Pac.  580].)  When  we  speak  of  the  "term"  for  which  an 
officer  has  been  elected  we  mean  the  period  of  time  fixed  by 
statute  during  which  he  may  serve  and  not  to  the  time  he  may 
happen  to  serve.  Said  the  court  in  Ellis  v.  Lennon,  86  Mich. 
468,  [49  N.  W.  308] :  "The  term  for  which  respondent  was 
elected  is  clearly  defined  by  the  charter  and  the  language, 
*the  term  for  which  he  was  elected,'  has  a  clear  and  well- 
defined  meaning.  He  was  elected  to  serve  for  two  years, 
whether  he  served  that  time  or  not.  The  language  used  in 
the  statute  fixes  the  period  of  his  ineligibility  which  would 
have  attached  in  the  absence  of  that  language."  In  the  in- 
stant case  the  statute  fixed  the  term  of  petitioner's  office,  as 
assemblyman. 

We  need  not  consider  the  effect  of  petitioner's  resignation 
prior  to  the  going  into  effect  of  the  amendment.  If  the  sec- 
tion applies  to  a  senator  or  assemblyman  whose  term  of  office 
had  not  expired  on  December  21,  1916,  we  do  not  think  that 
petitioner  succeeded  in  evading  its  force  by  his  resignation 
prior  to  December  21st,  for  the  section  deals  with  a  fixed 
period  of  time,  to  wit,  the  "term"  of  the  officer  and  not  to 
the  period  of  his  incumbency. 

The  House  of  Representatives  of  the  state  of  Maine  sub- 
mitted certain  questions  to  the  supreme  court  of  that  state, 
but  the  interrogatories  did  not  reach  the  court  until  after 
^e  legislature  had  adjourned.    For  this  and  other  reasons 
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a  majority  of  the  court  declined  to  respond  to  the  request. 
Three  of  the  judges  dissented  from  this  refusal,  and,  in  an- 
swer to  one  of  the  interrogatories,  said:  **The  constitution 
in  terms  (art.  IV,  pt.  Ill,  sec.  10)  prohibits  the  appointment 
of  a  senator  or  representative,  during  the  term  for  which  he 
shall  have  been  elected,  to  any  civil  office  of  profit  under  this 
state,  which  shall  have  been  created  or  the  emoluments  of 
which  increased  during  such  term ;  i.  e.,  the  term  for  which 
he  was  elected.  As  to  such  officers  the  appointment  itself  is 
prohibited,  and  the  prohibition  continues,  not  only  while  the 
member  retains  his  seat  in  the  legislature,  but  continues  until 
the  expiration  of  the  term  for  which  he  was  elected.  He  can- 
not, therefore,  be  appointed  to  such  office  during  that  term, 
even  though  he  has  resigned  his  seat  in  the  legislature. '^ 
(Advisory  Opinion  to  Governor,  49  Fla.  269,  [39  South.  63] ; 
Ellis  V.  Lennon,  86  Mich.  468,  [49  N.  W.  308] ;  People  ex  rel. 
Sherwood  v.  State  Board  of  Commissioners,  129  N.  Y.  360, 
[29N.  B.  355].) 

Respondent  concedes  that  the  amendment  was  not  intended 
to  nor  does  it  operate  retroactively.  His  contention  is  that 
it  should  be  given  prospective  effect  from  and  after  Decem- 
ber 21,  1916.  There  is  no  disagreement  among  counsel  as  to 
the  fact  that  the  amendment  went  into  effect  on  that  date. 
Petitioner's  contention  is  that  it  waa  intended  to  apply  only 
to  senators  and  assemblymen  thereafter  to  be  elected,  and  that 
this  is  made  manifest  by  the  language  employed;  that  the 
amendment  speaks  only  in  terms  of  futurity ;  that  it  disquali- 
fies only  those  **  who  sliall  be  elected ;  and  further  provides  that 
the  disqualification  shall  operate  only  during  the  term  for 
which  they  shall  have  been  elected' ';  thus  "expressly  and  in 
two  ways  indicates  the  intention  of  the  framers  that  it 
should  have  a  prospective  operation  only."  This  interpreta- 
tion means  that  senators  chosen  when  petitioner  was  elected 
are  not  disqualified  for  two  years  from  and  after  the  first 
Monday  in  the  year  1917.  If  the  amendment  had  been  pro- 
posed by  the  legislature,  a  possible  inference  might  arise  that 
the  members  did  not  intend  to  disqualify  themselves.  The 
amendment,  however,  was  proposed  by  the  people  at  large, 
through  the  initiative,  and  we  may  safely  assume  what  was 
common  knowledge  that  it  was  intended  to  reach  a  practice 
in  state  administration  of  many  years'  standing  and  which 
the   people   believed   should   be   presently   eradicated.     Thj5 
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amendment  had  its  origin  in  a  spirit  for  reform  that  perme- 
ated the  state,  and  was  intended  to  cure  what  the  people  be- 
lieved to  be  a  present  existing  evil  and  not  merely  one  likely 
to  arise  in  the  future.  Did  they  so  express  their  intent  as 
to  make  it  imperative  on  the  court,  under  accepted  rules  of 
construction,  to  hold,  as  is  now  contended,  that  **  grammati- 
cally (and  hence  legally)  the  amendment  is  limited  in  its 
operation  to  such  senators  and  assemblymen  as  shall  be  elected 
after  it  takes  effect T'* 

The  stress  of  the  argument  requiring  us  so  to  hold  rests 
upon  the  presumption  that  the  grammatical  construction  of 
the  language  ''during  the  term  for  which  he  shall  have  been 
elected"  compels  the  conclusion  that  "the  prohibition  is  ex- 
pressed in  terms  of  simple  futurity,  and  the  class  of  officers 
to  be  affected  is  grammatically  limited  to  such  as  should 
be  elected  after  the  amendment  becomes  operative.'*  It  is 
urged  that  ''the  verbs  are  all  in  the  future  tense";  that  the 
word  "shall"  the  simple  future;  that  the  class  of  senators  and 
assemblymen  to  which  the  act  shall  apply  "is  expressed  in  the 
future  perfect  tense  as  senators  or  assemblymen  who  shall  have 
been  elected^';  that,  in  employing  the  future  perfect  tense  the 
amendment  limits  its  application  to  senators  and  assemblymen 
who  shall  be  elected  after  the  amendment  takes  effect. 

We  are  quite  satisfied  that  the  word  "shall"  where  first 
used  lends  no  force  to  petitioner's  contention.  Neither  legally 
nor  grammatically  does  it  denote  mere  futurity.  It  is  used 
here  as  a  word  of  command,  in  accordance  with  the  constitu- 
tion, that  its  provisions  "are  mandatory  and  prohibitory, 
unless  by  express  words  they  are  declared  to  be  otherwise." 
(Const.,  art.  I.)  In  Pernald's  Working  Grammar  of  the 
English  Language,  page  141,  the  distinction  between  "shall" 
and  "will"  is  pointed  out  and  the  author  says  the  difference 
between  these  two  auxiliaries  "in  the  expression  of  future 
action  or  state  is  one  requiring  careful  study."  The  author 
states  that  primarily  "shall"  denotes  obligation.  "In  the 
first  person  it  simply  denotes  future  fact.  In  the  second  and 
third  person  the  idea  of  obligation  remains,  and  is  felt  to  be 
imposed  by  the  person  speaking;  hence,  you  'shall'  or  'they 
shall'  means,  I  will  compel  you  or  them  to  act.  .  .  .  Con- 
sequently you  (he  or  they)  shall,  expresses  command  or  neces- 
sity, never  simple  future  action."  In  the  amendment  the 
word  "shall"  must  be  read  in  connection  with  its  context. 
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*'No  senator  or  member  of  assembly  shall,"  etc.,  which  is  a 
command  that  senators  and  assemblymen  shall  not  hold  or 
accept  any  office.  There  is  here  no  suggestion  of  futurity. 
The  language  is  imperative  and  is  directed  to  every  member 
of  the  legislature  in  the  present  tense.  We  do  not  think  that 
the  word  "shall"  where  first  used  in  the  provision  conveys  the 
idea  of  futurity  at  all.  On  the  contrary,  it  carries  with  it  an 
implication  which  should  aid  us  in  giving  the  proper  con- 
struction to  what  follows. 

The  expression  **  during  the  term  for  which  he  shall  have 
been  elected"  presents  a  question  of  more  difficulty.  In  a 
strictly  grammatical  sense  the  phrase,  standing  alone,  con- 
veys the  idea  of  futurity.  Reading  the  section  in  its  entirety 
it  does  not  appear  to  us  imperatively  to  demand  a  construction 
contrary  to  what  we  have  the  right  to  assume  the  electors, 
in  voting  on  the  amendment,  understood  to  be  its  purpose  and 
the  class  of  officers  to  whom  it  was  intended  to  apply.  The 
phrase  or  its  equivalent  is  frequently  found  in  statutes  and 
constitutions  and  the  cases  show  that  it  is  applied  to  past  as 
well  as  to  future  acts  or  conditions.  As  was  said  in  Norris 
V.  SuUivan,  47  Conn.  474:  "The  words  'shall  have  levied'  are 
susceptible  of  both  past  and  future  application ;  they  furnish 
a  convenient  form  for  legislative  use  when  it  is  desired  to  give 
all-inclusive  force  to  a  single  expression.  Therefore,  as  they 
may  mean  future,  or  past  and  future,  it  becomes  a  question 
of  legislative  intent  in  each  statute."  Respondent  points  out 
that  such  expressions  are  so  frequently  found  in  statutes  that 
the  code  of  Wisconsin,  section  4972,  established  the  following 
among  other  rules  of  construction:  "1.  The  words  'shall  have 
been'  include  past  and  future  cases."  In  a  Missouri  statute 
with  respect  to  the  time  of  commencing  an  action  there  was  a 
proviso  "that  if  any  action  shall  have  been  commenced  within 
the  time  prescribed  in  this  section,  and  the  plaintiff  therein 
suffer  a  nonsuit  .  .  .  such  plaintiff  may  commence  a  new 
action,"  etc.  This  statute  was  before  the  court  in  Clark  et  al. 
V.  Kansas  City  etc.  R.  R.  Co.,  219  Mo.  524,  [118  S.  W.  40], 
and  it  was  there  contended  that  the  grammatical  construction 
of  the  statute  made  it  inapplicable  to  actions  commenced  before 
its  passage.  We  venture  to  quote  at  some  length  from  the 
opinion  which  seems  to  us  not  only  sound  law  but  good, 
ordinary  common  sense: 
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"Courts  have  no  right,  by  construction,  to  substitute  their 
ideas  of  legislative  intent  for  that  unmistakably  held  by  the 
legislature  and  unmistakably  expressed  in  legislative  words. 
Expressum  facii  cessare  taciturn.  We  must  not  interpret 
where  there  is  no  need  of  it. 

''Therefore,  if  the  law  says  that  it  is  to  operate  only  upon 
cases  to  be  brought  thereafter,  if  it  in  terms  excludes  pending 
cases,  then  we  have  nothing  to  do  but  to  enforce  it.  Attend- 
ing to  that  view,  we  do  not  read  the  statute  as  contended  by 
counsel  for  the  respondent.  Its  use  of  the  future  form  of  the 
verb,  'commence,'  as  developed  in  the  phrase  *  shall  have  been 
commenced,'  in  correct  usage  in  the  discourse  of  good  writers 
and  speakers,  includes  the  past  as  well  as  the  future.  That 
phraseology  in  a  statute  has  been  held  by  the  supreme  court 
of  Connecticut  to  be  'susceptible  of  both  past  and  future  ap- 
plication; they  [the  words]  furnish  a  convenient  form  for 
legislative  use  when  it  is  desired  to  give  all-inclusive  force 
to  a  single  expression.  Therefore  as  they  may  mean  future, 
or  past  and  future,  it  becomes  a  question  of  legislative  intent 
in  each  statute.'  .  .  . 

"Our  own  statute  on  construction  (B.  S.  1899,  sec,  4160),  re- 
quires that  'words  and  phrases  shall  be  taken  in  their  plain  and 
ordinary  or  usual  sense.'  With  that  rule  in  mind,  let  us 
illustrate :  If  a  rule  were  bulletined  on  a  given  Tuesday  by  the 
headmaster  in  charge  of  teaching  grammar  in  a  school,  as 
follows:  'No  pupil  shall  be  whipped  twice  for  a  mistake  which 
shall  have  been  made  in  parsing'  would  any  boy  in  the  school 
take  the  rule  to  apply  only  to  future  mistakes  in  parsing! 
Could  he  not  well  plead  the  rule  (with  high  hope  of  its  allow- 
ance)  if  his  mistake  and  one  flogging  occurred  on  the  Monday 
prior  and  another  flogging  was  threatened  on  the  Wednesday 
subsequent  to  the  rule  for  the  same  mistake  T 

*'0r  if  C,  a  plantation  owner,  is  building  bams  and  writes 
his  overseer:  'Paint  all  bams  red  that  shall  have  been  com- 
menced/ would  B,  his  overseer,  take  that  command  to  mean 
that  only  bams  commenced  after  the  order  should  be  painted 
redt 

"Nay,  if  a  very  stickler  for  grammatical  precision — a  John 
Home  Tooke,  a  Lindley  Murray  or  a  Dr.  Marsh — should  make 
a  New  Tear's  rule  for  his  self-guidance,  viz.:  'If  my  reading 
of  any  book  shall  have  been  commenced,  I  will  finish  it,'  would 
be  construe  his  own  rule  not  to  include  Anatomy  or  Mel- 
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ancholy,  or  the  Decline  and  Fall,  put  in  reading  on  the  prior 
Christmas! 

**We  may  presume  all  legislators  grammarians,  but  that 
presumption  would  not  drive  us  to  the  conclusion  that  they 
meant  only  future  action  when  they  wrote  'shall  have  been 
commenced.'  " 

Section  19,  article  V,  of  the  constitution  was  amended  in 
1908  and  relates  to  the  compensation  of  state  officers.  It 
reads:  "The  governor,  .  .  .  and  surveyor-jreneral  shall,  at 
stated  times  during  their  continuance  in  office,  receive  for 
their  services  a  compensation  which  shall  not  be  increased 
or  diminished  during  the  term  for  which  they  shall  have  been 
elected,  which  compensation  is  hereby  fixed  for  the  following 
officers  as  follows:  .  .  .  such  compensation  to  be  in  full  for 
all  services  by  them  respectively  rendered  in  any  official  ca- 
pacity OP  employment  whatsoever  during  their  respective 
terms  of  office;  provided,  however,  that  the  legislature  may, 
by  law,  diminish  the  compensation  of  any  or  all  of  such 
officers,  but  in  no  case  shall  have  the  power  to  increase  the 
same  above  the  sums  hereby  fixed  by  this  constitution."  The 
salaries  of  the  officers  named  were  materially  increased  by  the 
amendment.  It  went  into  effect  November  3,  1908.  Kings- 
bury, the  then  surveyor-general,  demanded  of  the  controller 
a  warrant  for  the  unpaid  balance  due  him  for  the  month  of 
November,  1908,  calculated  at  the  rate  fixed  for  his  salary 
as  surveyor-general  by  the  amendment.  His  demand  was 
denied  and  he  brought  mandate  in  this  court,  reported  in  the 
case  entitled  Kingsbury  v.  Nye,  9  Cal.  App.  574,  [99  Pac. 
985].  Both  parties  seek  support  in  this  case.  The  point 
now  under  discussion  was  distinctly  raised  and  it  was  con- 
tended by  respondent  "the  amendment  must  be  deemed  to 
have  a  prospective  operation  and  to  apply  to  the  offices 
enumerated,  upon  the  expiration  of  the  terms  of  the  present 
incumbents  and  not  before."  In  reply  we  said:  "The  point 
made  that  the  rule  requiring  that  the  amendment  be  given 
a  prospective  effect  necessarily  postpones  its  operation  until 
after  the  present  terms  expire,  and  that  any  other  view  would 
be  to  give  a  retroactive  effect  to  the  amendment,  we  think, 
cannot  be  sustained.  The  amendment,  as  we  apply  it,  is 
in  no  sense  given  a  retroactive  operation ;  it  is  simply  given 
force  from  and  after  its  ratification,  and  it  operates  prospec- 
tively thenceforward.    If,  as  we  have  held,  the  amendment 


Digitized  by 


Google 


Feb   1917.]  Chenoweth  v.  Chambers.  113 

took  effect  upon  its  ratification,  and  operated,  as  respondent 
admits,  prospectively,  we  know  of  no  authority  for  holding 
that  its  operation  must  be  postponed  until  the  terms  of  the 
incumbents  have  expired."  The  rules  of  grammar  were  not 
invoked  in  that  case.  The  decision,  favorable  to  petitioner, 
turned  largely  on  the  view  we  took  that  the  inhibition  to  the 
increasing  of  salaries  was  addressed  to  the  legislature.  Said 
the  court:  "The  amendment  under  review  having  gone  into 
operation  from  the  date  of  its  adoption,  it  must  be  given  effect 
thenceforward,  unless  we  can  say  that  some  restriction  has 
been  put  upon  its  operation,  either  by  the  terms  of  the  amend- 
ment or  by  implication  derived  from  the  terms  so  used.  We 
can  find  nothing  in  any  of  the  terms,  and  nothino:  is  claimed 
to  be  found  therein,  except  the  provision  as  to  the  increase 
or  diminution  of  the  compensation,  which  we  hold  was  ad- 
dressed to  the  legislature  alone.  Had  such  intention  dwelt 
in  the  minds  of  the  proponents  of  the  amendment,  it  would 
have  been  easy  and  simple  to  restrict  its  effect  and  withhold 
its  benefits  from  present  incumbents."  The  case  is  not  di- 
rectly in  point,  but  it  must  be  admitted  that  the  value  of  the 
decision  would  be  greatly  impaired  if  the  strict  rule  of  gram- 
mar now  urged  should  be  held  to  prevail  instead  of  the  more 
reasonable  rule  of  construction  adopted  by  the  courts. 

Petitioner  cites  many  cases  in  support  of  this  contention 
where  the  word  "shall"  is  used  or  verbs  are  expressed  in  the 
future  perfect  tense.  For  example :  A  statute  conferring  cer- 
tain rights  upon  a  person  who  had  paid  an  assessment  in  the 
event  that  such  assessment  "shall  be  set  aside,  altered  or 
reduced,"  and  it  was  held  "that  such  assessments  only  should 
be  embraced  as  should  be  vacated,  altered  or  reduced  after 
the  act  took  effect."  {City  of  Elizabeth  v.  EUl,  39  N.  J.  L. 
555.)  A  statute  provided  that  "Whenever  a  married  man 
shall  be  deserted  by  his  wife,  or  a  married  woman  shall  be 
deserted  by  her  husband,  for  the  space  of  one  year  ...  he  or 
she  may  bring  an  action,"  etc.  An  action  was  brought  July 
21,  1874,  alleging  desertion  July  17,  1873.  The  court  held 
that  the  language  of  the  statute  evidenced  an  intention  that 
it  should  have  a  prospective  operation  only.  {Oiles  v.  GUes, 
22  Minn.  348.)  A  statute  read:  "All  and  singular  the  goods 
and  chattels,  lands,  tenements  and  real  estate  of  every  person 
against  whom  any  judgment  shall  be  obtained  in  any  court 
of  record  either  at  law  or  in  equity,"  etc.    The  court  held 
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the  statute  to  apply  only  to  judgments  entered  subsequently 
to  the  passage  of  the  act.  (Jones  v.  Siockgrowers*  Nat.  Bank, 
17  Colo.  App.  79,  [67  Pac.  177].)  Section  5,  article  VI,  of 
the  California  constitution  of  1879  provided  that  **AII  actions 
for  the  recovery  of  the  possession  of  .  .  .  real  estate,  shall  be 
commenced  in  the  county,"  etc.  It  was  held  in  Chimee  v. 
Superior  Court,  58  Cal.  88,  that  ''neither  in  its  language  nor 
in  its  spirit  does  it  apply  to  actions  already  commenced." 

These  cases  are  cited  as  examples  of  the  simple  future  tense. 
Aside  from  the  element  of  futurity  said  to  influence  the  deci- 
sions, it  seems  to  us  that  the  character  of  the  statutes  and  the 
purposes  contemplated  by  them  would  have  required  that  they 
be  given  a  prospective  operation  unless  a  contrary  intention 
was  made  clearly  to  appear.  Take,  for  example,  the  Minne- 
sota case,  giving  an  action  where  the  husband  or  wife,  as  the 
case  may  be,  "shall  be  deserted  for  the  space  of  one  year." 
Obviously,  it  would  violate  the  rules  of  construction  to  give 
such  a  statute  a  retroactive  operation.  So  also  it  may  be 
said  of  a  Michigan  statute  (cited  as  an  example  of  the  future 
perfect  tense),  giving  the  court  power  to  grant  a  divorce 
when  the  defendant  * 'shall  have  become  an  habitual  drunk- 
ard." [Mich.  Comp.  Laws  1857,  sec.  3227.]  The  court,  in 
reversing  the  judgment  granting  the  wife  a  divorce,  saids 
"To  bring  the  case  within  the  fair  intention  of  this  statute, 
we  think  the  defendant  must  have  become  an  habitual  drunk- 
ard after  the  marriage."  The  evidence  was  that  the  habits 
of  the  husband  with  respect  to  drink  were  substantially  the 
same  prior  to  his  marriage  and  that  the  complainant  was  well 
aware  of  this  when  she  married  him.  {Porritt  v.  Porritty  16 
Mich.  140.)  Another  example  given  as  showing  the  weight 
accorded  to  grammatical  construction  is  the  case  of  State  v. 
Boyd,  21  Wis.  210.  The  section  of  the  constitution  of  Wis- 
consin is  quite  similar  to  section  19,  article  IV,  of  our  con- 
stitution before  its  amendment  in  1916.  The  relator  was 
elected  to  an  oflSce  existing  previously  to  his  being  chosen  a 
member  of  the  legislature.  The  emoluments  of  the  oflSce  had 
not  been  increased  when  he  was  elected  to  it,  but  were  in- 
creased by  a  subsequent  enactment  while  he  was  a  member  of 
the  legislature,  but  subsequent  to  his  election  to  the  office  of 
county  judge.  The  constitution  provided:  "No  member  of 
the  legislature  shall,  during  the  term  for  which  he  was  elected, 
be  appointed  or  elected  to  any  civU  office  in  the  state  which 
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shall  have  been  created  or  the  emoluments  of  which  shall  have 
been  increased  during  the  term  for  which  he  was  elected.** 
The  court  said:  That  according  to  the  most  natural  gram- 
matical construction  of  the  provision,  it  '*only  forbids  a 
member  of  the  legislature,  while  such  member,  from  being 
appointed  or  elected  to  any  civil  oflSce  which  shall  have  been 
previously  created,  or  the  emoluments  of  which  shall  have 
been  previously  increased,  during  the  term  for  which  be  was 
elected.**  It  was  said,  arguendo:  **The  future  perfect  tense 
is  used — an  office  'which  shall  have  been  created,  or  the 
emoluments  of  which  shall  have  been  increased,'  etc. — indi- 
cating a  future  action  done  and  completed  before  the  appoint- 
ment or  election,  the  other  future  action  to  which  it  refers.'* 
The  writer  of  the  opinion  stated  that  this  construction  is  not 
the  one  he  was  at  first  disposed  to  place  upon  the  provision ; 
that  it  seemed  to  him  ''that  the  purity  and  fidelity  of  the 
representative,  as  well  as  of  the  public  interest,  would  be  most 
effectually  secured  by  excluding  those  persons  from  office  who 
had  been  concerned  in  creating  it  or  rendering  it  more  lucra- 
tive. But  the  author  of  the  constitution  did  deem  it  expe- 
dient to  adopt  such  a  rule  of  disqualification,  and  a  much 
more  restricted  one  has  found  its  place  in  that  instrument." 
We  are  not  quite  sure  but  that  the  learned  justice's  first  im- 
pressions would  have  led  to  a  safer  solution  than  was  finally 
reached.  However,  the  question  there  was  as  to  Boyd's  right 
to  an  office  which  he  held  when  elected  a  member  of  the  legis- 
lature, and  rules  of  construction,  perhaps,  would  not  have 
justified  ousting  him  from  that  office  under  a  provision  which 
plainly  provided  that  the  office  to  which  he  was  forbidden  to 
be  elected  or  appointed  was  an  office  created  during  the  tenn 
he  was  serving  in  the  legislature  and  not  an  office  to  which 
he  was  previously  elected.  The  court  said  that  the  case  was 
"not  within  the  language  of  the  provision,  according  to  its 
most  natural  grammatical  construction."  But  suppose  Boyd 
had  been  elected  to  and  was  holding  a  civil  office  after  (i.  e., 
during  the  term  for  which)  he  had  been  elected  a  member 
of  the  legislature,  a  different  case  would  have  arisen.  And 
it  is  just  such  a  different  case  as  is  presented  by  the  amend- 
ment we  are  considering — no  member  of  the  assembly  shall, 
during  the  term  for  which  he  shall  have  been  elected,  hold  or 
accept  any  office.  Under  the  old  section  the  disqualification 
came  about  by  his  participating  in  the  creation  of  the  office 
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or  the  increase  of  its  emoluments.  Under  the  new  section 
he  is  forbidden  to  hold  or  accept  any  oflSce  during  the  term 
for  which  he  shall  have  been  elected.  His  participation  in 
creating  the  office  is  no  longer  the  evil  to  guard  against. 
The  evil  intended  to  be  combated  by  the  amendment  was 
the  holding  or  accepting  by  members  of  the  legislature  any 
office  under  this  state  during  the  term  of  office  as  such  mem- 
bers. No  possible  reason  can  be  suggested  why  the  amend- 
ment did  not  operate  upon  every  member  of  the  legislature 
at  the  moment  it  took  effect.  Nor  can  any  good  reason  be 
given  why  its  operation  should  be  limited  to  members  only 
who  shall  have  been  elected  after  December  21,  1916,  since 
without  question  the  mischief  which  it  was  designed  to  remedy 
was  present  and  quite  as  menacing  as  it  would  be  two  or  four 
years  thereafter,  and  since  the  class  upon  whom  it  was  to 
operate  was  the  same  on  that  date  as  it  would  be  at  some 
future  date.  That  it  was  so  intended  when  submitted  to  the 
people  there  can  be  no  doubt,  and  we  do  not  think  the  lan- 
guage used  to  express  that  intention  compels  us,  under  set- 
tled canons  of  construction,  to  nullify  that  intention,  or  would 
justify  its  nullification. 

Respondent  cites  several  cases  illustrative  of  the  fact  that 
expressions  in  statutes  in  the  future  perfect  tense  are  not 
necessarily  required  to  be  given  a  strictly  grammatical  inter- 
pretation. One  of  these  examples  is  found  in  Lane  v.  Lane 
(Q.  B.),  reported  in  volume  65  N.  S.  Law  Journal  Reports 
(1896),  page  63.  The  statute  involved  was  section  4  of  the 
Married  Woman  Act,  1895,  reading  as  follows:  ''Any  married 
woman  whose  husband  shall  have  been  convicted  summarily 
of  an  aggravated  assault  upon  her  within  the  meaning  of 
section  43  of  the  Offenses  Against  the  Person  Act,  1861,  or 
whose  husband  shall  have  been  convicted  upon  indictment 
of  an  assault  upon  her,  and  sentenced  to  pay  a  fine  of  more 
than  £5,  or  to  a  term  of  imprisonment  exceeding  two  months, 
or  whose  husband  shall  have  deserted  her,  or  whose  husband 
shall  have  been  guilty  of  persistent  cruelty  to  her,  or  willfully 
neglecting  to  provide  reasonable  maintenance  for  her  or  her 
infant  children  whom  he  is  legally  liable  to  maintain,  and 
shall  by  such  cruelty  or  neglect  have  caused  her  to  leave  and 
live  separately  and  apart  from  him,  may  apply  to  any  court 
of  summary  jurisdiction  ...  for  an  order  or  orders  under 
this  Act."    The  act  took  effect  January  1,  1896.    The  wife 
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applied  to  the  justices  of  Glamorganshire  for  an  order  under 
said  section,  alleging  the  persistent  cruelty  of  her  husband. 
All  the  acts  complained  of  were  committed  previous  to  Jan- 
uary 1,  1896.  The  justices  held  that  the  section  was  not 
retrospective  in  its  effect,  and  they  had  no  jurisdiction.  The 
wife  appealed.  Reversing  and  remanding  the  case  there  were 
separate  opinions  of  the  judges.  The  president,  Sir  F.  H. 
Jeune,  said:  ^'But  upon  the  language  of  the  section  and  the 
reason  of  the  thing  the  matter  seems  to  be  extremely  clear. 
The  words  *shall  have  been*  are  hardly  ambiguous;  in  my 
view,  they  deal  with  all  offenses,  past  and  future  (considered 
with  regard  to  the  date  of  the  act),  and  not  only  to  future 
offenses/'  Justice  Barnes  said:  "Looking  at  the  wording  of 
the  section  and  at  the  whole  act,  the  question  seems  free 
from  any  doubt,  and  in  my  judgment  the  language  used  in 
section  4  is  not  at  all  ambiguous.  It  seems  quite  clear  to  mc 
that  the  expression  'any  married  woman  whose  husband  shall 
have  been  guilty  of  persistent  cruelty  to  her  may  apply,*  etc., 
deals  with  all  cases  of  persistent  cruelty  which  have  happened 
prior  to  the  decision  of  the  court.**  They  not  only  looked 
to  the  language  employed  but  also  ''to  tiie  reason  of  the 
thing.*' 

The  case  of  Queen  v.  Inhahitants  of  Christ-Church,  re- 
ported in  Law  Journal  1849,  Michaelmas  Term,  12  Victoria, 
page  28,  is  cited.  There  the  court  was  considering  a  statute 
providing,  among  other  things,  that  a  pauper  who  "shall  have 
resided**  within  the  parish  for  a  period  of  five  years  fixed  by 
the  statute  shall  thereafter  be  irremovable.  The  controversy 
arose  in  an  attempt  of  St.  John's  Parish  to  deport  one  Mary 
Sweeny  and  her  four  children  to  the  parish  of  Christ-Church. 
The  order  of  removal  was  sustained.  Lord  Denman  deliver- 
ing the  opinion.  We  cannot  give  his  reasoning  in  full.  Re- 
ferring to  the  statute  he  said:  "The  word  shall  denotes  rather 
the  happening  of  the  event,  on  which  the  exception  is  to 
apply,  within  the  time  assumed  to  have  been  before  computed, 
than  the  future  relation  of  such  event  to  the  time  when  the 
statute  passed.  It  denotes  the  subjunctive  mood  rather  than 
the  future  time.*'  He  stated  that  the  claim  that  there  is  a  pre- 
sumption against  a  retrospective  statute  being  intended  "is 
founded  on  a  misconception.  The  statute  is  prospective  only. 
Its  direct  operation  is  only  on  removal ;  after  it  has  passed  it 
does  not  alter  existing  rights  in  respect  of  completed  removals. 
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A  space  of  time  is  an  essential  ingredient  in  the  case  to  which 
it  applies,  and  this  space  of  time  may  consist  in  part  of  time 
passed  before  the  statute  passed,  as  is  the  case  with  statutes  in 
limitation  and  prescription,  but  they  are  not  therefore  clashed 
with  the  retrospective  statutes/' 

A  Minnesota  statute  which  provided  "that  every  dwelling- 
house  or  other  building,  for  the  construction,  erection  or  re- 
pairs of  which  any  person  shall  have  a  claim  for  materials 
furnished  or  services  rendered,  shall,  with  the  land,"  etc.,  "be 
subject'*  In  Mason  <fe  Craig  v.  Heytaard,  5  Mjnn.  74,  the 
court  said:  "The  words,  'shall  have  a  claim,'  mean  and  refer 
to  the  time  of  the  passage  of  the  act,  and  subsequently,  and 
comprehend  claims  of  such  nature  existing  when  the  act  was 


Further  reference  to  cases  seems  unnecessary.  The  future 
form  of  verbs  is  so  frequently  used  by  writers  of  statutes  and 
constitutions  and  literary  productions  to  include  the  past 
as  well  as  the  future,  that  we  must  regard  it  as  correct  usage. 

We  do  not  think  that  the  amendment  is  couched  in  such 
language  as  to  make  it  impossible  or  unreasonable  for  us  to 
hold,  without  violating  settled  rules  of  construction,  that  it 
was  intended  to  apply  to  a  member  of  the  legislature  whose 
term  began  before  December  21,  1916,  and  did  not  terminate 
until  after  that  date. 

The  writ  is  denied. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  26,  1917.  Angellotti,  C.  J.,  and 
SIoss,  J.,  dissented  from  the  order  denying  a  hearing  in  the 
supreme  court. 
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[CIt.  No.  1637.    Third  Appellate  District.— Pebmaiy  27,  1917.] 

BEATKICB  GOLDSTONE,  Appellant,  v.  COLUMBIA 
LIFE  &  TRUST  COMPANY  (a  Corporation),  Ee^ 
spondent 

lH8UR.urox  —  Pbocubino  of  Policy  by  Unlioenskd  Agent — Viola- 
tion Of  Statutb  —  Lllbilitt  of  iNSUBiE.  —  A  life  insurance  com- 
panj  cannot,  bj  violating  the  provisions  of  section  633  of  the  Politi- 
eal  Code,  which  declares  that  no  person  shall  in  this  state  act  as  the 
agent  or  solicitor  of  any  insurance  company  doing  business  herein 
until  he  has  produced  to  the  commissioner,  and  filed  with  him,  a 
duplicate  power  of  attorney  from  the  company,  or  its  authorized 
agent,  authorizing  him  to  act  as  such  agent  or  commissioner,  absolve 
itself  from  liability  on  a  contract  that  it  has  authorized  or  ratified, 
although  the  contract  may  have  been  secured  by  a  person  not  an 
agent  or  solicitor  in  the  full  meaning  of  the  statute.  Such  statu- 
tory provisions  aa  to  agents  do  not  change  the  rule  of  law  as  to 
principal  and  agent  between  the  company  and  the  policy-holder, 
and  the  eompany  attempting  to  evade  such  statute  is  nevertheless 
bound  to  its  policy-holders  as  though  the  statute  had  been  complied 
with. 

Id. — Falsk  Answibs  in  Application— Fraud  of  Agent— Recovery  on 
Policy. — Where  false  answers  are  written  in  an  application  for  life 
insurance,  it  is  the  duty  of  the  insured  after  delivery  of  the  policy 
to  notify  the  insurer  of  the  fraud,  and  where  the  same  is  not  done, 
the  fraudulent  act  of  the  agent  is  thereby  approved,  and  no  recovery 
ean  be  had  on  the  policy. 

Id.  —  Repudiation  of  Fraud  —  Duty  of  Insured.  —  A  delay  of  four 
months  in  repudiating  the  fraud  of  the  agent  is  fatal  to  recovery, 
aa  it  18  the  duty  of  the  insured  to  act  promptly. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  (Jeorge  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Albert  Jacoby,  for  Appellant 

Wood,  Montague,  Hunt  &  Cookingham,  Gavin  McNab,  and 
Nat  Schmulowitz,  for  Respondent. 

BURNETT,  J. — By  direction  of  the  court  and  on  motion 
of  respondent  a  verdict  in  favor  of  the  company  was  rendered 
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by  a  jury  and  the  appeal  is  from  a  judgment  entered  thereon. 

Plaintiff,  widow  of  one  Jacob  Goldstone,  brought  the  action 
as  beneficiary  named  in  a  life  insurance  policy  issued  by  re- 
spondent to  said  Jacob  Ooldstone  on  September  26,  1913.  It 
appears  that  one  of  the  conditions  of  the  policy  was  as  follows : 
''This  contract  of  insurance  is  made  in  consideration  of  the 
application  for  this  policy,  a  copy  of  which  is  hereto  attached 
and  which  application  is  hereby  made  a  part  of  this  contract." 
In  said  application,  signed  by  said  Goldstone,  appears  this 
covenant:  **I  hereby  agree  that  the  statements  herein  con- 
tained, together  with  the  statements  made  by  me  to  the  med- 
ical examiner  and  contained  in  part  2  of  this  application,  are 
hereby  warranted  to  be  true,  full  and  correct  as  facts,  and 
that  this  application,  together  with  the  policy  which  may  be 
issued,  shall  constitute  the  contract  between  me  and  the 
company." 

It  is  the  claim  of  respondent,  fully  set  up  in  its  answer, 
that,  in  violation  of  said  agreement  and  for  the  purpose  of 
defrauding  the  company,  the  insured  gave  false  answers  to 
certain  questions  that  were  material  to  the  risk,  and  that 
therefore  the  company  was  relieved  of  any  liability  under  said 
policy.  On  the  other  hand,  appellant  contended  at  the  trial 
that  the  answers  were  written  in  by  an  agent  of  the  company 
without  the  knowledge  or  connivance  of  the  insured,  and 
therefore  the  insurer  cannot  take  advantage  of  its  own  wrong, 
but  is  charged  with  the  same  responsibility  as  though  the 
answers  were  true. 

The  questions  were  as  follows:  (1)  "Have  you  ever  applied 
to  any  company  or  society  or  order  for  insurance  without 
receiving  a  policy  or  certificate  of  the  exact  kind,  rate,  and 
amount  applied  for,  or  for  reinstatement  of  a  lapsed  policy 
or  certificate  without  being  reinstated t**  and  (2)  '*Is  any 
negotiation  or  application  for  other  insurance  now  pending  or 
contemplated?**  Each  question  was  answered  in  the  nega- 
tive, whereas,  admittedly,  the  truth  is  that,  on  September  22, 
1902,  Goldstone  had  made  an  ineffectual  application  for  life 
insurance  to  the  Northwestern  Mutual  Life  Insurance  Com- 
pany of  Milwaukee;  likewise,  in  November,  1903,  to  the 
Guardian  Life  Insurance  Company  of  New  York;  similarly, 
in  August,  1913,  to  the  Equitable  Life  Assurance  Society  of 
the  United  States;  also  to  the  New  York  Life  Insurance 
Company,  in  August,  1902,  and  another,  to  the  same  corn- 
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pany,  in  1905 ;  furthermore^  in  July,  1913,  he  made  another 
application  to  the  said  New  York  Life  Insurance  Company, 
which  application  was  still  pending  at  the  time  the  applica- 
tion herein  concerned  was  made. 

In  pursuance  of  her  contention  plaintiff  called  as  a  witness 
one  S.  J.  Levy,  from  whose  testimony  it  appears  that  he 
solicited  from  said  Goldstone  the  said  insurance;  that  he  was 
the  duly  authorized  agent  of  the  said  New  York  Life  Insur- 
ance Company,  and  had  issued  to  him,  pursuant  to  section 
633  of  the  Political  Code  of  this  state,  as  such  agent,  a  power 
of  attorney;  that,  prior  to  his  interview  with  Goldstone,  he 
was  visited  at  his  oflSce  at  14  Montgomery  Street,  San  Fran- 
cisco, by  one  B.  F.  Bernsten,  then  the  acknowledged  and 
admitted  general  agent  of  defendant  for  the  state  of  Cali- 
fornia; that  said  Bernsten  requested  Levy  to  act  as  the  agent 
of  respondent  in  and  around  the  territory  of  San  Francisco, 
but  was  informed  by  the  latter  that  he  could  not  do  so  on 
account  of  his  connection  with  the  New  York  Life,  a  com- 
peting company,  whereupon  Bernsten,  in  order  to  get  around 
and  evade  the  law,  proposed  as  follows:  "Well,  make  the 
contract  in  the  name  of  your  wife,  make  her  the  agent  and 
you  can  be  the  active  man  in  obtaining  the  business  whatever 
it  is."  Levy  continued:  "Under  those  circumstances,  we 
entered  into  an  agreement  whereby  the  business  was  to  be 
solicited  by  myself,  but  Mrs.  Levy  was  to  be  known  as  the 
agent,  in  order  not  to  conflict  with  the  contract  that  I  had 
with  the  New  York  Life  Insurance  Company."  Mrs.  Levy 
was  thereupon  appointed  such  agent,  and  Mr.  Levy,  in  accord- 
ance with  his  agreement  with  Bernsten,  proceeded  to  solicit, 
procure,  and  write  insurance  for  the  defendant  company,  and 
among  others  he  approached  Goldstone,  submitted  to  him  for 
his  signature  said  application  for  insurance,  collected  the 
premium,  and  subsequently  delivered  the  policy  in  question 
to  said  deceased.  Appellant  then  attempted  to  show  by  said 
witness  that  he  wrote  in  the  answers  to  said  questions  with- 
out the  knowledge  of  the  insured,  but  the  court  sustained  an 
objection,  and  it  was  not  permitted.  The  ruling  was  based 
upon  the  court's  understanding  of  the  force  and  effect  of  said 
section  633  of  the  Political  Code,  providing  that  "No  per- 
son shall  in  this  state  act  as  the  agent  or  solicitor  of  any 
insurance  company  doing  business  in  this  state  until  he  has 
produced  to  the  commissioner,  and  filed  with  him,  a  duplicate 
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power  of  attorney  from  the  company,  or  its  authorized  agent, 
authorizing  him  to  act  as  such  agent  or  solicitor,"  and  pro- 
viding also  for  the  issuance  by  said  commissioner  of  a  license 
to  such  agent.  The  court,  in  holding  that  the  case  falls 
within  said  section,  declared  that  it  was  enacted  to  the  end 
that,  if  a  broker  or  anybody  else  comes  to  one  selling  life 
insurance,  there  may  be  a  safe  way  for  the  one  solicited  to 
find  out  whether  the  company  is  authorized  to  do  business 
in  the  state  and  also  whether  the  solicitor  is  authorized  to 
solicit  insurance,  and  the  court  seemed  to  be  of  the  opinion 
that  no  one  acting  as  an  agent  could  bind  the  company  unless 
he  was  so  commissioned,  and  that  a  person  dealing  with  a 
solicitor  not  so  authorized  does  so  at  his  peril. 

Said  section,  no  doubt,  was  enacted  for  the  protection  of 
the  public  as  well  as  of  the  insurance  companies,  and  its  pro- 
visions, of  course,  should  be  complied  with.  No  company 
should  knowingly  fail  to  regard  its  requirement  nor  should 
any  person  assume  to  act  as  agent  or  solicitor  without  said 
power  of  attorney  and  said  license.  However,  as  far  as  the 
company  is  concerned,  we  do  not  understand  that  by  its  vio- 
lation of  said  statute  it  may  absolve  itself  from  liability  for 
a  contract  that  it  has  authorized  or  ratified,  although  the  con- 
tract may  have  been  secured  by  a  person  not  an  agent  or 
solicitor  in  the  full  meaning  of  the  statute.  The  reasonable 
rule,  we  think,  and  one  sustained  by  the  authorities  is  that 
such  statutory  provisions  as  to  agents  do  not  change  the  rule 
of  law  as  to  principal  and  agent  between  the  company  and 
the  policy-holder,  and  that  the  company  attempting  to  evade 
such  statute  is  nevertheless  bound  to  its  policy-holders,  as 
though  the  statute  had  been  complied  with.  We  think,  also, 
that  there  is  justification  in  the  record  for  the  contention 
that  said  S.  J.  Levy  was  authorized  by  the  company  to  solicit 
said  insurance,  and  also  that  his  act  in  so  doing  was  subse- 
quently ratified.  It  would  follow  that  the  court  was  tech- 
nically in  error  in  sustaining  the  objection  to  the  questions 
asked  of  the  witness.  It  would  seem  almost  incredible  that 
one  of  some  standing,  as  Levy  must  have  been,  would  be  guilty 
of  such  reprehensible  and  even  despicable  conduct  as  to 
attempt  deliberately  the  perpetration  of  a  fraud  upon  the 
company  and  the  deceased,  but  we  must  assume  that  his 
fpiswers^  if  given^  would  have  presented  such  i^  situatioiu 
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However,  we  need  not  go  into  that  at  length  as,  notwith- 
standing such  error,  under  the  admitted  facts,  it  must  be  held, 
we  think,  that  the  law  demands  the  verdict  that  was  rendered. 

As  already  seen,  the  policy  was  immediately  delivered  to 
Gk)ldstone.  It  was  his  duty  to  read  it,  and  we  must  assume 
that  he  did  so.  {Long  v.  Newman,  10  Cal.  App.  430,  [102 
Pac.  534].)  He  knew,  therefore,  that  his  application  as  well 
as  the  certificate  of  the  physician,  each  of  which  was  an  in- 
tegral part  of  the  policy  and  the  consideration  therefor,  con- 
tained two  material  and  vital  statements  that  were  false.  His 
legal  and  moral  duty  was  then  to  notify  the  company  of  the 
fraud  that  had  been  attempted.  By  his  silence  he  virtually 
approved  of  the  fraudulent  act  of  the  agent  and  became 
responsible  for  it.  By  his  conduct  he  made  Levy  his  agent  as 
well  as  the  agent  of  the  company,  and  the  forfeiture  of  the 
policy  is  the  price  of  his  folly.  If  he  had  pursued  the  course 
required  by  good  conscience,  the  company  might  have  excused 
the  misrepresentation,  but,  of  course,  that  is  merely  proble- 
matical. He  could  at  least  have  secured  a  return  of  the 
premium  paid,  but  by  his  acquiescence  he  denied  himself  any 
relief  from  the  wicked  act  of  the  agent  of  the  company. 

This  feature  of  the  case  is  covered  by  the  decision  of  the 
supreme  court  in  Madsen  v.  Maryland  Casualty  Co.,  168  Cal. 
204,  [142  Pac.  51],  wherein  one  Graff,  a  soliciting  agent  for 
defendant,  solicited  the  insurance  from  plaintiff  who  was 
very  deaf,  as  was  well  known  to  said  Graff.  The  application 
for  the  policy  was  filled  out  by  Graff,  and,  without  being 
signed,  or  read  to  or  by  plaintiff,  was  sent  to  the  general  agent 
of  defendant.  It  contained  a  warranty  to  the  effect  that 
plaintiff  was  neither  partially  nor  totally  deaf.  A  policy  was 
issued  by  the  defendant  and  sent  to  plaintiff  through  the 
mail.  In  reversing  the  case  the  court  said:  "By  accepting 
and  retaining  the  contract  without  objection  plaintiff  was 
bound  by  its  terms  and  cannot  now  be  heard  to  say  that  he 
did  not  read  it  or  know  its  terms.*'  Many  cases  are  therein 
cited  in  support  of  the  principle.  We  call  specific  attention 
to  only  two  of  them.  One  is  the  familiar  case  of  New  York 
Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519,  [29  L.  Ed.  934. 
6  Sup.  Ct.  Rep.  837],  wherein  the  court,  through  Mr. 
Justice  Field,  said:  ''There  is  another  view  of  this  case 
equally  fatal  to  a  recovery ;  assuming  that  the  answers  of  the 
assured  were  falsified,  as  alleged,  the  fact  would  be  at  once 
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disclosed  by  the  copy  of  the  application,  annexed  to  the  pol- 
icy, to  which  his  attention  was  called.  He  would  have  dis- 
covered by  inspection  that  a  fraud  had  been  perpetrated  not 
only  upon  himself  but  upon  the  company,  and  it  would  have 
been  his  duty  to  make  the  fact  known  to  the  company.  He 
could  not  hold  the  policy  without  approving  the  action  of  the 
agents  and  thus  becoming  a  participant  in  the  fraud  com- 
mitted. The  retention  of  the  policy  was  an  approval  of  the 
application  and  of  its  statements.  The  consequences  of  that 
approval  cannot  after  his  death  be  avoided.'* 

In  Quintan  v.  Providence  etc.  Ins.  Co.,  133  N.  T.  356,  [28 
Am.  St.  Rep.  645,  31  N.  E.  31],  it  is  said:  "In  determining 
the  question  of  liability  in  this  case,  it  is  immaterial  whether 
the  plaintiff  read  the  policy  or  not,  or  that  he  had  no  actual 
knowledge  of  the  conditions  or  of  the  limitations  of  the  power 
of  Kelsey.  The  conditions  and  limitations  were  a  part  of  the 
contract,  and  he  was  bound  to  take  notice  of  them,  and  is  not 
excused  upon  the  plea  that  he  omitted  to  acquaint  himself 
with  the  provisions  of  the  policy." 

Nor  do  we  think  there  is  any  force  in  the  contention  that 
the  Madsen  case  should  not  be  considered  controlling  for  the 
reason  that  therein  the  agent  was  a  mere  soliciting  agent  and 
the  time  during  which  the  policy  was  in  possession  of  the 
insured  was  a  period  of  several  years.  S.  J.  Levy  was  no 
more  than  a  soliciting  agent  here.  At  least,  he  had  no  au- 
thority to  waive  warranties  for  the  company,  and  was  there- 
fore in  no  better  position  in  that  respect  than  a  soliciting 
agent.  This  question  of  the  authority  of  an  agent  to  waive 
conditions  is  learnedly  discussed  in  Sharman  v.  Continental 
Ins.  Co.,  167  Cal.  117,  [52  L.  R.  A.  (N.  S.)  670, 138  Pac.  708], 
and  we  need  not  further  consider  it. 

As  to  the  time,  a  delay  of  four  months  in  repudiating  the 
fraud  is  as  fatal  as  a  delay  of  four  years.  It  is  the  duty  of 
the  insured  to  act  promptly.  He  cannot  speculate  with 
death.  It  is,  of  course,  always  imminent,  and  at  any  moment 
it  may  claim  even  the  most  robust.  The  situation  of  the  in- 
sured and  the  nature  of  the  contract  made  it  his  imperative 
duty  to  act  immediately.  The  importance  of  such  speedy  ac- 
tion is  certainly  emphasized  by  the  circumstance  of  his  death 
within  a  little  less  than  four  months  from  the  time  the  policy 
was  issued.    In  the  absence  of  any  claim  that  the  delay  was 
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caused  by  any  act  of  respondent  or  that  it  was  unavoidable 
for  any  reason,  we  consider  it  fatal  to  a  recovery. 

The  cases  generally  seem  to  take  it  for  granted  that  the 
insured  must  act  with  great  promptness  in  such  contingency. 
We  may  refer  specifically  to  only  one,  decided  by  the  supreme 
court  of  Wisconsin,  Bostwick  v.  Mutual  Life  Ins.  Co.,  IIC 
Wis.  392,  [89  N.  W.  538,  92  N.  W.  246],  reported  with  an 
exhaustive  note  in  67  L.  R.  A.  706,  wherein  a  similar  question 
was  involved.  Therein  it  was  held  that  '*If  a  person  receives 
a  policy  of  insurance  ostensibly  in  response  to  an  application 
therefor,  which  he  signed  and  parted  with  in  the  belief,  in- 
duced by  the  fraud  of  the  agent  taking  the  same,  that  it  called 
for  a  policy  different  from  that  which  it  called  for  in  fact, 
he  is  bound,  as  a  matter  of  law,  to  examine  the  policy  within 
a  reasonable  time  after  it  comes  to  his  hand,  and  to  discover 
obvious  departures  therein  from  the  one  which  he  supposed 
he  was  to  get,  and  promptly,  upon  discovering  the  same,  to 
rescind  the  transaction,  give  the  company  due  notice  thereof, 
and  do  all  on  his  part  which  justice  requires  to  restore  the 
former  situation,  or  he  will  be  held  to  have  accepted  the  pol- 
icy as  satisfying  his  application,  so  as  to  be  precluded  from 
rescinding  the  same,"  and  it  was  further  held  that  the  ''rea- 
sonable time"  began  to  run  when  he  received  the  policy,  and 
that  a  delay  of  four  months  and  a  half  before  moving  to 
rescind  is  too  long  a  time. 

We  think  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  26,  1917. 
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[GIt.  No.  2812.    Seeond  Appellate  District.— February  28,  1917.] 

CONSOLIDATED  LUMBER  COMPANY  (a  Corporation), 
Petitioner,  v.  SUPERIOR  COURT  OF  LOS  ANGELES 
COUNTY  et  al.,  Respondents. 

Justice's  Court  Appeal—Exception  to  Suretiss  on  Undbbtakino — 
Service  and  i^UNo  of  Notice. — Notice  of  exception  to  lureties  on 
an  undertaking  on  appeal  from  a  justice's  court  roust  be  served 
upon  the  appellant  as  well  as  filed  with  the  justice,  and  the  excep- 
tion is  not  complete  until  both  acts  are  performed. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  restrain  the  hearing  of  a  Justice's  Court  appeal. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McClure  &  Turner,  for  Petitioner. 

H.  E.  Oleason,  for  Respondents. 

THE  COURT.— An  alternative  writ  of  prohibition  was  is- 
sued herein  under  which  the  respondent  superior  court  was 
required  to  show  cause  why  it  should  not  be  prohibited  from 
proceeding  further  in  a  certain  action  entitled  Consolidated 
Lumber  Co.  v.  P.  A.  Shorey,  where,  after  judgment  in  a 
justice's  court,  the  defendant  appealed  to  the  said  superior 
court. 

Within  five  days  after  the  defendant  Shorey  had  filed  in 
the  justice's  court  his  undertaking  on  appeal,  the  plaintiff 
filed  in  the  justice's  court  a  notice  of  exception  to  the  sureties 
who  executed  the  undertaking  on  appeal,  but  did  not  serve 
upon  the  defendant  or  his  attorney  any  notice  of  such  excep- 
tion. No  justification  of  sureties  was  had,  and  upon  that 
ground  the  plaintiff  moved  the  superior  court  to  dismiss  the 
appeal.  The  superior  court  denied  the  motion  and  has  set 
down  the  case  upon  its  calendar  for  trial. 

Section  978a  of  the  Code  of  Civil  Procedure,  referring  to 
undertakings  on  appeal  from  justices'  courts  and  the  excep- 
tions thereto,  states  that  **the  adverse  party  may  except  to 
the  suflSciency  of  the  sureties  within  five  days  after  the  filing 
of  the  undertaking,  and  unless  they  or  other  sureties  justify 
before  the  justice  or  judge  within  five  days  thereafter,  upon 
iK.tice  to  the  adverse  party,  to  the  amounts  stnted  in  their 
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affidavits,  the  appeal  must  be  regarded  as  if  no  such  under- 
taking had  been  given."  The  same  words  were  formerly  con- 
tained  In  section  978.  It  will  be  observed  that  the  statute 
is  silent  as  to  the  manner  in  which  the  exception  shall  be 
taken,  and  if  the  matter  had  not  been  determined  by  deci- 
sion, we  would  be  inclined  to  hold  that  such  exception  might 
be  taken  in  a  justice's  court  orally,  and  that  it  would  be 
sufficient  to  have  the  fact  noted  in  the  justice's  docket  with- 
out service  or  filing  of  any  notice  whatever.  The  correspond- 
ing provision  (Code  Civ.  Proc,  sec.  948),  referring  to  ex- 
ceptions to  sureties  on  appeals  from  the  superior  court,  in 
terms  requires  that  notice  of  exception  to  sureties  be  served 
upon  the  appellant.  The  omission  to  state  any  such  require- 
ment in  section  978a  strongly  argues  that  a  less  formal  mode  of 
exception  was  intended  in  the  case  of  an  appeal  from  a  jus- 
tice's court.  However,  this  question  was  before  the  supreme 
court  in  Reynolds  v.  County  Court  of  San  Joaquin  County, 
47  Cal.  604,  where  the  court  said:  **The  mere  filing  of  such 
an  exception  with  the  justice  of  the  peace  after  appeal  taken 
does  not  seem  to  be  authorized  by  the  statute,  and  it  is  of 
course  unreasonable  to  hold  the  appellant  in  default  when  he 
had  no  notice  in  law  or  fact,  that  further  justification  of 
sureties  had  been  required  by  his  adversary.**  In  Budd  v. 
Superior  Court,  14  Cal.  App.  256,  [111  Pac.  628],  this  court 
held  that  the  notice  of  exception  to  sureties  must  be  filed 
with  the  justice  and  that  no  such  exception  will  be  deemed 
to  be  complete  until  such  notice  is  filed.  With  that  ruling 
and  the  reasons  for  it  as  there  stated,  we  are  satisfied;  but 
it  is  not  inconsistent  therewith  to  further  hold  that  the  no- 
tice must  be  served  upon  the  appellant.  In  Budd  v.  Superior 
Court  it  was  intimated  that  such  service  upon  the  opposite 
party  of  the  notice  of  exception  to  sureties  is  not  essential, 
and  we  repeated  that  suggestion  in  McCarty  v.  Superior 
Court,  30  Cal.  App.  1,  [159  Pac.  736].  But  in  these  decisions 
the  only  question  directly  at  issue  was  upon  the  contention 
that  the  notice  of  exception  must  be  filed.  Basing  our  de- 
cision upon  Reynolds  v.  County  Court  of  San  Joaquin 
County,  47  Cal.  604,  we  now  hold  and  determine  that  the  no- 
tice must  be  served  as  well  as  filed;  but  that  the  exception 
is  not  complete  until  both  served  and  filed. 

The  alternative  writ  is  discharged  and  petition  for  peremp- 
tory writ  is  denied. 
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[Ciy.  No.  1950.    First  Appellate  District.— February  28,  1917.] 

!r.  a.  FOLEY,  Respondent,  v.  CITY  OP  OAKLAND   (a 

Municipal  Corporation),  Appellant. 

Municipal  Corpoeations — Citt  of  Oakland — Abolition  of  Clerk- 
ships AND  Oftices — Power  of  CbUNciL— Construction  of  Char- 
ter.— The  general  power  vested  in  the  council  of  the  city  of  Oak- 
land by  section  31  of  its  charter  (Stats.  1911,  pt.  n,  p.  1551)  to 
create  and  abolish  clerkships  and  offices  is  not  abridged  in  so  far  as 
those  persons  are  concerned  who  were  in  the  employment  of  the 
municipality  on  September  1,  1910,  by  the  provision  of  section  80. 
declaring  that  persons  employed  by  the  city  on  that  date  may  re- 
tain their  employment,  subject  to  classification  and  reclassification 
by  the  civil  service  board,  without  further  examination,  unless  re- 
moved for  cause,  or  unless  it  shall  be  determined  by  the  civil  ser- 
yice  board  that  their  employment  by  the  city  is  unnecessary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  C.  Morf,  City  Attorney,  and  W.  H.  O'Brien,  Deputy 
City  Attorney,  for  Appellant 

Charles  A.  Beardsley,  for  Respondent. 

KERRIGAN,  J. — ^This  is  an  appeal  by  the  defendant  from 
an  adverse  judgment.  The  case  involves  the  proper  con- 
struction of  certain  provisions  of  the  charter  of  the  city  oi 
Oakland. 

The  facts  of  the  case  may  be  summarized  as  follows:  The 
city  of  Oakland  is  a  municipal  corporation  governed  by  a 
freeholders'  charter  (Stats.  1911,  pt.  II,  p.  1551).  The 
health  department  is  under  the  direction  of  a  commission  of 
public  health  and  safety.  Ordinance  No.  350,  N.  S.,  created 
the  position  among  others  of  assistant  sanitary  inspector  in 
that  department.  The  plaintiff  was  in  the  employ  of  the 
city  on  September  1,  1910,  and  was  appointed  to  said  oflSce 
of  assistant  sanitary  inspector.  On  July  20,  1915,  said  ordi- 
nance was  repealed  by  Ordinance  No.  885,  N.  S.,  with  the 
consequent  abolition  of  the  position  held  by  the  plaintiff. 
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Section  31  of  the  charter  (found  at  p.  1575  of  the  statutes  of 
1911)  provides:  *'The  council  shall  have  the  power  by  ordi- 
nance to  create,  consolidate  and  discontinue  of9ces,  deputy- 
ships,  assistantships  and  employments  other  than  those  pre- 
scribed in  this  charter  .  •  .  and  also  the  method  by  which 
any  office,  deputyship,  assistantship  or  employment  •  .  •  shall 
he  declared  vacant.''  Section  39  of  the  charter  (Stats. 
1911,  p.  1577)  reads:  "The  council  shall  be  the  governing 
body  of  the  municipality.  It  shall  exercise  the  corporate 
powers  of  the  city,  and,  subject  to  the  express  limitations 
of  this  charter,  shall  be  vested  with  all  powers  of  legisla- 
tion in  municipal  affairs  adequate  to  a  complete  system  of 
local  government  consistent  with  the  constitution  of  the  state." 
The  act  of  a  city  council  in  abolishing  an  office  is  an  exercise 
of  legislative  power  (Downey  v.  State,  160  Ind.  578,  582,  [67 
N.  E.  450] ;  5  R.  C.  L.  614).  There  is  no  express  provision 
in  the  charter  limiting  the  legislative  power  of  the  council  to 
create  or  abolish  offices  or  positions  other  than  that  contained 
in  that  part  of  section  31  above  quoted ;  in  fact  it  is  not  con- 
tended that  the  city  council  has  not  the  general  power  to 
create  and  abolish  clerkships  and  offices.  Respondent's  posi- 
tion is  based  on  the  latter  part  of  section  80  of  said  charter 
(Stats.  1911,  p.  1605),  which  section,  after  enumerating  the 
employees  of  the  city  excepted  from  the  civil  service  provi- 
sions of  that  act,  reads:  '* Provided,  that  persons  employed  by 
the  city  ...  on  September  1,  1910,  may  retain  their  employ- 
ment under  the  city,  subject  to  classification  and  reclassifica- 
tion by  the  civil  service  board  without  further  examination, 
unless  removed  for  cause  or  unless  it  shall  be  determined  by 
the  civil  service  board  that  their  employment  by  the  city  is 
unnecessary."  Respondent  argues  that  while  the  city  council 
may  have  the  general  power  to  abolish  offices,  such  power, 
under  the  above-noticed  portion  of  section  80,  is  vested  in  the 
civil  service  board  so  far  as  those  persons  are  concerned  who 
were  in  the  employment  of  the  municipality  on  September  1, 
1910. 

We  think  this  position  cannot  be  maintained.  The  civil 
service  board  is  given  power  to  determine  that  an  employee 
is  unnecessary,  and  it  may  perhaps  remove  him  and  leave  the 
office  vacant  but  still  existing;  but  the  provision  of  the  char- 
ter conferring  this  power  falls  far  short  of  depriving  the  city 
council  of  its  authority  to  abolish  the  office  itself.    On  Sep- 
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tember  1, 1910,  the  date  referred  to  in  section  80  of  the  char- 
ter, the  board  of  freeholders  were  engaged  in  framing  the 
present  organic  act;  and  doubtless  it  was  deemed  expedient 
not  only  to  give  the  persons  who  were  at  that  time  in  the 
employ  of  the  municipality  civil  service  standing  without  ex- 
amination, but  also  to  subject  them  to  removal  only  for  cause 
or  upon  a  showing  that  their  employment  was  unnecessary, 
instead  of  leaving  them,  as  are  other  civil  service  employees, 
subject  to  removal  by  the  heads  of  the  different  departments 
of  the  city,  with  a  right  to  appeal  to  the  civil  service  board. 
But  the  charter  did  not  go  further  in  this  behalf ;  and  section 
80  thereof  does  not  give  to  the  civil  service  board  the  power 
to  abolish  ofiSces,  such  power  being  lodged  only  in  the  coundL 
The  judgment  is  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  29,  1917,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  26, 1917. 


[Civ.  No.  2203.    Seeond  AppeDate  District.— rebmary  28,  1917.] 

COMPTON  LAND  COMPANY  (a  Corporation),  Respond- 
ent, V.  JOHN  A.  VAUGHAN,  Defendant;  HENRY  S. 
WOOLNER,  Appellant. 

VlNDOB   AND   PUECHASEB— AGBEEMBHT   BXLATINa   TO   REAL   PbOPEBTT — 

Option  to  Pubohasb. — A  written  agreement  relating  to  real  prop- 
erty, reciting  that  the  owner  had  received  from  the  other  party 
thereto  a  certain  sum  of  money  as  part  payment  for  the  property, 
followed  by  a  statement  of  the  price  and  manner  of  payment,  con- 
stitutes an  option  and  not  an  agreement  of  sale,  and  such  party 
is  not,  upon  default,  entitled  to  the  return  of  the  money  paid, 
where  it  is  further  recited  in  the  writing  that  it  is  distinctly  under- 
stood that  the  instrument  is  an  option  exclusively,  and  that  the 
owner  in  the  event  the  first  payment  is  made  will  "execute  a  good 
and  suflScient  agreement  of  sale/'  but  if  not  paid,  the  money  shall 
b9  retuiiitid  as  ''liquidated  damages." 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Albert  M.  Norton,  and  Henry  S.  Woolner,  for  Appellant 

John  G.  Munholland,  for  Bespondent 

JAMES,  J. — The  appeal  in  this  case  is  taken  from  a  judg- 
ment entered  in  favor  of  the  plaintiff.  In  the  complaint 
facts  were  set  out  showing  that  plaintiff,  on  or  about  the  14th 
of  December,  1911,  executed  in  favor  of  defendant  John  A. 
Vaughan  a  certain  writing  which  is  in  the  complaint  called 
**an  option  agreement."  This  agreement  related  to  certain 
realty.  It  is  alleged  that  defendant  Vaughan  failed  to  com- 
ply with  the  terms  and  conditions  of  the  agreement  and  failed 
to  complete  the  purchase  of  the  real  property  which  was  de- 
scribed; it  was  then  alleged  that  the  defendants  ''claim  an 
estate  or  interest  in  said  premises  adverse  to  plaintiff  by  and 
through  said  option  agreement,  which  in  truth  and  in  fact 
is  void  and  of  no  effect."  Allegation  is  made  that  the  option 
agreement  was  recorded  in  the  oflSce  of  the  county  recorder 
and  remained  as  a  cloud  upon  plaintiff's  title.  The  prayer 
was  that  the  option  agreement  be  adjudged  void  and  canceled 
and  satisfied  of  record,  and  **that  tJie  cloud  created  thereby 
be  removed,"  and  for  general  relief.  An  answer  was  filed 
and  the  case  proceeded  to  trial,  with  the  result  as  stated. 

There  was  no  dispute  as  to  the  terms  of  the  writing,  which 
was  set  out  in  full  together  with  certain  extension  indorse- 
ments, as  an  exhibit  in  the  complaint.  The  agreement  was 
dated  December  14,  1911,  and  recited  that  the  plaintiff  had 
received  from  Vaughan  the  sum  of  three  hundred  dollars  '*as 
part  payment  for  the  following  described  real  property." 
(Here  follows  a  description  of  the  realty  affected.)  The 
agreement  then  contained  the  following  recitations:  "The 
entire  price  to  be  paid  for  the  above-described  real  property 
is  $28,500.00  and  to  be  paid  as  follows:  $300.00  cash  as  here- 
inbefore mentioned.  $6200.00  on  or  before  ninety  days  after 
date.  The  balance  of  $22,000.00  to  be  divided  in  six  equal 
payments."  The  time  of  the  maturity  of  the  notes  was  then 
set  forth,  and  further  on  in  the  document  it  was  recited 
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that:  ''It  is  distinctly  understood  that  this  instrument  is 
an  option  exclusively,  and  that  the  holder  of  said  option  has 
no  right  to  enter  on  or  in  any  manner  assume  ownership  or 
possession  of  any  part  of  said  above-described  property  until 
above  mentioned  $6200.00  is  paid  and  said  John  A.  Yaughan 
has  executed  above  mentioned  notes  and  the  agreement  for 
sale  of  real  estate  as  herein  called  for  is  duly  escrowed.  A 
good  and  suflBcient  agreement  for  sale  of  real  estate  with  a  res- 
olution of  the  Board  of  Directors  deed  to  be  executed  and 
delivered  by  the  said  Compton  Land  Company,  ...  on  or 
before  the  14th  day  of  March,  1912,  ...  If  the  said  payment 
of  $6200.00  is  not  paid  or  tendered  on  or  before  the  said  14th 
day  of  March,  1912,  then  this  contract  to  be  void  and  of  no 
effect  and  both  parties  released  from  all  obligations  herein, 
and  in  that  event  the  said  $300.00  paid  on  this  date  is  to  be 
retained  by  the  Compton  Land  Company  as  liquidated  dam- 
ages." The  alleged  option  agreement  was  duly  signed  by 
the  plaintiff  corporation  and  by  John  A.  Vaughan,  defend- 
ant. On  March  11,  1912,  an  indorsement  was  made  on  the 
writing,  signed  by  both  parties,  which  recited  that  "the 
within  option  agreement  is  hereby  amended  by  mutual  con- 
sent of  both  contracting  parties,  as  follows,  viz. :  First:  In  lieu 
of  $6200.00  cash  payment  on  March  13, 1912,  that  upon  the  re- 
ceipt of  $300.00  cash  on  or  before  March  13,  1912,  $5900.00 
being  balance  of  the  $6200.00  cash  payment,  together  with  the 
interest  on  said  $5900.00  and  on  the  $22,000.00  from  March 
13/12  at  7%  per  annum,  to  be  extended  to  June  13,  1912,  on 
which  date  $5900.00  and  all  accrued  interest  to  be  paid.'* 
Some  additional  conditions  were  stated  affecting  the  notes, 
and  the  indorsement  concluded  with  the  following  words: 
"All  the  items  and  terms  mentioned  and  referred  to  in  the 
within  original  option  to  obtain  as  therein  written."  Again, 
on  June  13,  1912,  the  following  indorsement  was  made  and 
signed  by  the  parties:  "The  foregoing  amendment  to  option 
is  hereby  continued  to  December  1st,  1912,  by  mutual  consent 
of  both  parties  thereto  in  consideration  of  the  receipt  this 
day  of  $1000.00  by  the  Compton  Land  Company;  the  cash 
payment  of  December  1,  1912,  to  be  $4900.00  and  all  interest 
accrued  on  the  above  mentioned  $1000.00  and  $4900.00  and 
on  $22,000.00  from  March  13,  1912;  the  six  semi-annual 
notes  of  equal  amounts  aggregating  $22,000.00  are  to  be  dated 
December  1, 1912."    A  further  indorsement,  dated  11-25-12, 
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being  one  of  assignment  of  the  rights  of  the  option-holder  to 
the  defendant  H.  S.  Woolner,  appeared.  There  was  no  con- 
tention, as  shown  by  the  testimony  heard,  that  on  December 
1,  1912,  the  person  in  whose  favor  the  option  was  issued,  or 
his  assignee,  had  made  the  payment  required,  and  it  was  ad- 
mitted that  no  money  was  paid,  except  that  shown  by  the 
writing  and  the  indorsements  appearing  as  before  mentioned. 
More  than  two  months  after  the  expiration  of  the  last-men- 
tioned date  this  action  was  filed.  Defendant  Woolner  first 
asserted  by  his  answer  that  certain  encumbrances  existed 
against  the  land  which  made  it  impossible  for  the  plaintiff  to 
comply  with  its  agreement;  and,  secondly,  set  up  a  counter- 
claim contending  that  there  should  be  returned  to  him  all  of 
the  money  paid  under  the  agreement.  It  is  sufScient  to  say 
that  the  findings  of  the  trial  court  which  determined  that 
there  was  no  encumbrance  which  would  prevent  full  compli- 
ance being  made  by  the  plaintiff  with  its  agreement,  are  sup- 
ported by  the  evidence.  As  to  whether  the  defendant  was 
entitled  to  have  returned  any  part  of  the  money  paid  upon 
the  written  agreement,  depends  altogether  upon  the  determin- 
ation as  to  whether  the  contract  as  drawn  constituted  of  it- 
self or  by  the  indorsements  made  thereon,  an  agreement  of 
sale  or  a  mere  option  to  purchase.  It  will  be  noted  that  the 
proposed  vendor  sedulously  asserted  in  the  agreement  that 
the  instrument  was  an  "option  exclusively."  It  further  ap- 
peared that  it  was  contemplated  that  only  after  the  six  thou- 
sand two  hundred  dollars  had  been  paid  was  the  vendor  to 
execute  ''a  good  and  sufScient  agreement  for  sale."  The 
contract  in  its  original  form  and  without  the  indorsements, 
purported  only  to  extend  to  Vaughan  an  option  to  have  later 
executed  in  his  favor  an  agreement  of  sale  which  would  bind 
both  parties.  It  is  said  in  the  agreement  that  in  the  event 
the  payment  of  six  thousand  two  hundred  dollars  was  not 
made  on  or  before  the  14th  of  March,  1912,  "then  this  con- 
tract to  be  void  and  of  no  effect  and  both  parties  released 
from  their  obligations  herein."  Quite  plainly  it  appears  that 
if  Vaughan  at  the  time  the  six  thousand  two  hundred  dollar 
payment  became  due  had  failed  to  pay  and  no  extension  had 
been  granted  to  him,  the  vendor  would  not  have  had  the 
right  to  sue  Vaughan  to  recover  that  payment,  or  to  compel 
him  to  purchase  the  property  at  the  price  and  according  to 
the  terms  set  forth  in  the  agreement    If  the  vendor  had  not 
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this  right,  then,  as  there  was  no  mutuality  of  remedy,  the 
contract  is  at  once  given  the  impression  of  being  an  option 
merely,  the  benefits  of  which  Vaughan  might  or  might  not, 
at  his  election,  take  advantage  of.  The  mere  fact  that  the 
initial  payment  was  to  be  applied  upon  the  purchase  price, 
does  not  change  the  condition  of  the  contract  in  the  respect 
just  considered.  Such  was  also  the  case  in  the  contract  be- 
fore the  court  in  White  v.  Bank  of  Hanfard,  148  Cal.  552, 
[83  Pac.  698] ;  and  see,  also,  BrUes  v.  Paulson,  170  Cal.  196, 
[149  Pac.  169].  Neither  can  it  be  gathered  from  the  indorse- 
ments made  upon  the  contract,  whereby  it  was  extended  upon 
the  consideration  of  the  payment,  first,  of  three  hundred  dol- 
lars and  then  of  one  thousand  dollars,  that  there  was  any 
intent  upon  the  part  of  the  parties  to  change  the  character 
of  their  contract  relations.  It  was  merely  provided  that  the 
dates  of  payment  should  be  changed,  and  that  portion  of  the 
contract  remained  in  force  which  postponed  the  execution  of 
a  formal  agreement  of  sale  until  the  time  when  the  six  thou- 
sand two  hundred  dollar  payment,  or  the  reduced  amount 
thereof,  should  fall  due.  If  the  money  paid  was,  and  we  so 
hold,  the  consideration  upon  which  the  option  to  purchase 
only  rested,  then  upon  the  lapse  of  the  time  fixed  by  the 
contract  and  the  extension  indorsements,  the  vendor  mean- 
while holding  itself  ready  to  fulfill  its  obligations,  the  option- 
holder would  have  received  all  the  consideration  bargained 
for.  He  got  what  he  paid  for  and  there  was  nothing  to  be 
returned  to  him.  It  is  even  held  where  there  have  been  con- 
sidered contracts  which  admittedly  constitute  agreements  to 
purchase  and  sell  realty  binding  upon  both  parties,  that  the 
vendee  in  default  may  not  recover  payments  made  by  him 
under  his  contract,  although  in  that  case  the  remedy  of  the 
vendor,  where  he  chooses  to  be  the  actor  in  the  litigation,  is 
generally  that  of  foreclosure.  (Olock  v.  Howard  &  Wilson 
Colony  Co,,  123  Cal.  1,  [69  Am.  St  Rep.  17,  43  L.  R.  A.  199, 
55  Pac.  713].) 

The  foregoing  propositions  are  the  only  ones  which  are 
properly  presented  by  this  appeal  or  which  require  or  merit 
attention  of  the  court.  We  think  that  the  trial  judge  was 
correct  in  the  findings  and  judgment  as  made. 

The  judgment  is  therefore  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[CiY.  No.  2106.    Second  Appellate  District.— March  1,  1917.] 

THE  PEOPLE  ex  rel.  DAVID  B.  LYONS,  AppeUant,  ▼. 
THOMAS  McALEER,  Respondent. 

OouNTT  or  Los  Akoelbs — ^Reoistiub  or  Voters — ^Unauthorized  Trans- 
rEB  or  Deputy  County  Clerk — ^Failurb  or  CmL  6ervicb  Com- 
mission to  Prescribe  Bules.— Under  the  charter  of  the  county  of 
Lo8  Angeles,  which  went  into  effect  on  Jane  2,  1913,  the  civil 
service  commission  of  the  city  of  Los  Angeles  is  without  jurisdic- 
tion to  transfer  a  deputy  county  clerk  to  the  office  of  registrar  of 
TOters,  where  the  commission  had  not,  as  required  by  section  34, 
article  IX,  of  such  charter,  prescribed  rules  under  which  it  might 
make  transfers  from  one  position  to  a  similar  position  in  the  same 
class  or  grade,  and  there  existed  no  other  provision  in  the  charter 
empowering  the  board  to  make  the  transfer. 

Id.  —  Omcs  or  Beoistbar  or  Yoisrs  —  BfANNER  or  Appointment. — 
Under  the  provisions  of  section  14  of  article  IV  of  the  charter  of 
the  county  of  Los  Angeles,  the  registrar  of  voters  of  such  county 
is  an  appointive  officer,  and  the  office  not  being  in  the  unclassified 
civil  service  named  in  article  IX,  section  33,  appointment  to  the 
office  must,  as  required  by  subdivision  1,  section  11,  of  article  III, 
be  made  by  the  board  of  supervisors  from  the  eligible  civil  service 
Ust,  consisting  of  three  persons  certified  by  the  commission  as 
standing  highest  in  accordance  with  the  general  rule  prescribed  by 
the  commission  for  the  creation  of  such  list. 

Id. — Character  or  OmcE— Charter. — The  office  of  registrar  of  voters 
of  the  county  of  Los  Angeles  is,  under  the  charter  of  that  county, 
an  independent  office,  as  distinct  and  separate  from  that  of  county 
clerk  as  is  that  of  auditor  or  recorder,  and  since  it  is  specified  as 
one  of  the  offices  to  be  filled  by  appointment  to  be  made  by  the 
board  of  supervisors  from  the  eligible  civil  service  list,  it  cannot, 
under  the  pretense  that  it  was  of  a  like  grade  and  class  with  that 
of  deputy  county  clerk,  be  filled  by  the  act  of  the  civil  service  com- 
mission under  the  guise  of  transferring  a  deputy  county  clerk  in 
charge  of  the  registration  department  to  such  independent  and 
distinct  office. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Eugene  P.  MeDaniel,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  John   Beardsley,  A.  B. 
Shaw,  Jr.,  and  David  Evans,  for  Appellant. 

W.  J.  Ford,  Percy  V.  Hammon,  and  Oscar  Lawler,  for 
Respondent 
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SHAW,  J. — The  subject  of  this  proceeding,  in  the  nature 
of  quo  warranto  brought  in  the  superior  court  of  Los  Angeles 
County  at  the  relation  of  David  B.  Lyons,  is  the  title  to  the 
oflSce  registrar  of  voters  of  Los  Angeles  County. 

Upon  the  trial  in  the  court  below,  judgment  was  entered 
declaring  the  respondent  Thomas  McAIeer  entitled  to  the 
of9ce,  and  that  the  relator  David  B.  Lyons  had  no  right 
thereto,  from  which  judgment  the  plaintiff  has  appealed. 

The  facts  out  of  which  the  proceeding  arose  are  as  follows: 
Pursuant  to  the  provisions  of  section  7^  of  article  XI  of  the 
constitution,  the  electors  of  the  county  of  Los  Angeles  duly 
adopted  a  charter  for  the  government  of  said  county,  which, 
upon  being  approved  by  the  legislature  and  as  provided 
therein,  took  effect  on  June  2,  1913.  Among  other  offices 
created  by  the  charter  and  which  the  board  of  supervisors 
was  authorized  to  fill  by  appointment  was  that  of  ''registrar 
of  voters.'*  While  the  charter,  save  as  to  services  to  be  ren- 
dered in  connection  with  petitions  for  the  recall  of  officials 
as  provided  in  article  XI  thereof,  is  silent  as  to  the  duties  of 
the  official  holding  such  position,  we  may  assume  that  they 
are  identical  with  those  which  were  imposed  upon  the  county 
clerk  by  general  laws,  and  for  the  performance  of  which 
such  clerk  was  allowed  a  deputy  in  charge  of  the  registration 
department  at  a  salary  of  $150  per  month  (Pol.  Code,  sec. 
4230),  which  position,  as  such  deputy  in  charge  of  said  de- 
partment, McAleer,  as  the  duly  appointed,  qualified,  and 
acting  deputy,  had  held  from  the  date  of  his  appointment 
on  June  2, 1911.  By  subdivision  1  of  section  11  of  the  county 
charter,  the  board  of  supervisors  is  authorized  to  appoint 
the  registrar  of  voters,  the  appointment  of  whom  (since  the 
incumbent  does  not  fall  within  the  unclassified  service  herein- 
after referred  to)  must,  as  provided  by  said  section,  be  made 
from  the  eligible  civil  service  list  submitted  to  said  board 
by  the  civil  service  board  created  by  section  30  of  article  IX 
of  the  charter,  which  subdivision  1  of  section  11  also  provides 
that  the  board  of  supervisors  shall  by  ordinance  fix  his  com- 
pensation. Section  33  of  the  charter  divides  the  civil  service 
of  the  county  into  the  unclassified  and  classified  service,  and 
provides  that  the  classified  service  shall  include  all  positions 
now  existing  or  hereafter  created,  excepting  certain  positions 
mentioned  as  belonging  to  the  unclassified  service,  which, 
however^  does  not  include  the  registrar  of  voters,  that  being 
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included  in  the  classified  service.  Section  34  of  said  article 
IX  provides  that  the  civil  service  commission,  consisting  of 
three  members  to  be  appointed  by  the  board  of  supervisors 
(section  30),  ''shall  prescribe,  amend  and  enforce  rules  for 
the  classified  service,  which  shall  have  the  force  and  effect 
of  law,"  which  rules,  among  other  things  designated  in  six- 
teen subheads,  shall  provide:  ''1.  For  the  classification  of  all 
positions  in  the  classified  service.  2.  For  open,  competitive 
examinations  to  test  the  relative  fitness  of  applicants  for  such 
positions.  3.  For  public  advertisement  of  all  examinations. 
4.  For  the  creation  of  eligible  lists  upon  which  shall  be  en-. 
tered  the  names  of  successful  candidates  in  the  order  of  their 
standing  in  examination.  ...  6.  For  the  appointment  of  one 
of  the  three  persons  standing  highest  on  the  appropriate 
lists,  ...  10.  For  transfer  from  one  position  to  a  similar 
position  in  the  same  dass  and  grade.  ...  11.  For  promo- 
tion based  on  competitive  examination  and  records  of  effici- 
ency, character,  conduct  and  seniority.  .  .  .  An  advance- 
ment in  rank  or  an  increase  in  salary  beyond  the  limit  fixed 
for  the  grade  by  the  rules  shall  constitute  promotion.  When- 
ever practicable  vacancies  shall  be  filled  by  promotion.  .  •  . 
16.  For  the  adoption  and  amendment  of  rules  only  after  pub- 
lic notice  and  hearing.*'  Followed  by  the  provision  that, 
''The  commission  shall  adopt  such  other  rules,  not  inconsistent 
with  the  foregoing  provisions  of  this  section,  as  may  be  neces- 
sary and  proper  for  the  enforcement  of  this  article."  Sec- 
tion 37  provides  that,  "All  persons  in  the  county  or  township 
service  holding  positions  in  the  classified  service  as  established 
by  this  article,  at  the  time  it  takes  effect,  whether  holding  by 
election  or  by  appointment,  and  who  shall  have  been  in  such 
service  for  the  six  months  next  preceding  shall  hold  their 
positions  until  discharged,  reduced,  promoted  or  transferred 
in  accordance  with  the  provisions  of  this  article."  Section 
38  provides  that,  "The  auditor  shall  not  approve  any  salary 
or  compensation  for  services  to  any  person  holding  or  per- 
forming the  duties  of  a  position  in  the  classified  service,  un- 
less the  payroll  or  account  for  such  salary  or  compensation 
shall  bear  the  certificate  of  the  commission  that  the  persons 
named  therein  have  been  appointed  or  employed  and  are 
performing  service  in  accordance  with  the  provisions  of  this 
article  and  of  the  rules  established  thereunder."  It  is  fur- 
ther provided  by  section  50,  which  relates  to  the  recall  of 
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ofScials  and  specifies  certain  duties  in  connection  therewith 
to  be  performed  by  the  registrar  of  voters,  that  **  until  such 
time  as  the  board  of  supervisors  shall  appoint  a  registrar 
of  voters  under  the  provisions  of  this  charter,  the  powers 
and  duties  by  this  section  conferred  upon  the  registrar  of 
voters  shall  be  exercised  and  performed  by  the  county  clerk." 
On  June  2,  1913,  the  day  the  charter  became  operative,  the 
board  of  supervisors  by  ordinance  fixed  the  salary  of  the 
registrar  of  voters  at  $150  per  month. 

No  rules  whatever  were  adopted  by  the  commission  until 
January  1,  1914.  On  October  15,  1913,  the  county  clerk  of 
Los  Angeles  County  addressed  a  communication  to  the  civil 
service  commission,  recommending  that  Mr.  McAleer  be  trans- 
ferred to  the  position  of  registrar  of  voters,  which  communica- 
tion, on  October  16,  1913,  was  transmitted  to  the  board  of 
supervisors,  together  with  a  letter  from  the  civil  service  com- 
mission stating  that  ''this  commission  holds  that  under  the 
civil  service  provisions  of  the  charter,  it  may  authorize  the 
transfer  of  Mr.  McAleer  upon  recommendation  of  the  board 
of  supervisors,  and  that  in  the  event  the  board  fails  to  recom- 
mend the  transfer,  then  the  position  should  be  filled  by  open 
competitive  examination."  On  October  27th  the  board  of 
supervisors  made  an  order  authorizing  the  transfer  of  Mc- 
Aleer from  the  position  as  deputy  county  clerk  in  charge  of 
registration  department  to  the  oflSce  of  registrar  of  voters, 
and  on  November  4,  1913,  the  civil  service  commission,  as 
shown  by  its  minutes,  made  an  order  as  follows:  ''Upon  the 
joint  request  of  the  county  board  of  supervisors  and  county 
clerk  Lelande,  the  transfer  of  Thomas  McAleer  from  service 
as  registration  clerk,  in  the  oflSce  of  the  county  clerk,  to  the 
oflSce  of  registrar  of  voters,  was  authorized."  It  thus  appears 
that,  in  the  absence  of  rules  which  the  commission  was  by 
section  34  to  prescribe  and  enforce  for  the  classified  service, 
and  without  any  competitive  examination  therefor,  Thomas 
McAleer,  who  was  a  deputy  county  clerk  in  charge  of  the 
registration  department,  was  by  the  civil  service  commission 
transferred  therefrom  to  the  newly  created  office  of  registrar 
of  voters.  The  recommendation  of  the  county  derk  that  such 
transfer  be  made  is  entitled  to  no  weight  whatsoever ;  neither 
did  the  order  of  the  board  of  supervisors  authorizing  the 
making  of  the  transfer  confer  any  power  upon  the  commission 
to  make  the  same.    We  must  therefore,  in  order  to  sustain  the 
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action  of  the  commission,  look  for  some  provision  of  the 
charter  which  empowered  it  to  make  the  transfer.  By  sub- 
division 10  of  section  34,  the  commission  was  not  only  au- 
thorized but  required  to  prescribe  rules  under  which  it  might 
make  transfers  from  one  position  to  a  similar  position  in 
the  same  class  and  grade.  Assuming,  but  not  holding,  that 
the  ofSce  of  registrar  of  voters  created  by  the  charter  was 
in  the  same  class  and  grade  as  that  of  deputy  county  clerk 
in  charge  of  the  registration  department,  nevertheless,  until 
adopted,  there  was  no  rule  having  the  force  and  effect  of 
law  under  which  such  transfer  could  be  made.  The  provision 
of  the  charter  was  not  self-executing,  but  contemplated  the 
adoption  of  a  rule  having  the  force  and  effect  of  law  to  make 
it  operative,  and  the  power  to  enact  such  legislation  was 
delegated  to  the  civil  service  commission.  In  other  words, 
the  charter,  which  may  be  termed  the  organic  law  of  the 
county,  conferred  upon  the  civil  service  commission  the  power 
to  enact  a  law  for  the  transfers  designated  in  subdivision  10 
of  section  34;  but  until  such  legislation,  there  was  no  law 
authorizing  the  commission  to  take  any  action  in  such  cases. 
Counsel  for  respondent  insist  that  the  jurisdiction  of  the 
commission  to  make  the  transfer  did  not  depend  upon  the 
adoption  of  such  rule ;  that  in  making  the  transfer  it  had  the 
same  power  to  act  in  the  absence  of  the  rule  as  though  it 
had  been  made.  In  support  of  this  contention  they  direct 
our  attention  to  section  3  of  article  XII  of  the  charter  of  San 
Francisco,  which  provides:  ''The  commissioners  shall  make 
rules  to  carry  out  the  purposes  of  this  article,  and  for  ex- 
aminations, appointments,  promotions  and  removals,  and  in 
accordance  with  its  provisions  may  from  time  to  time  make 
changes  in  the  existing  rules."  In  construing  this  provision 
{Cook  V.  CivU  Service  Commission,  160  Cal.  589,  [117  Pac. 
663]),  the  supreme  court  said:  ''The  section  of  the  charter 
requiring  the  adoption  of  general  rules  for  examinations,  etc., 
by  the  commissioners,  expressed,  not  a  mandatory,  but  a  di- 
rectory admonition.  There  is  nothing  in  the  language  of 
the  act  which  makes  the  adoption  of  such  rules  a  jurisdic- 
tional prerequisite  to  the  holding  of  examinations  by  the 
board.  These  rules  were  merely  'to  carry  out  the  purposes 
of  this  article,'  i.  e.,  those  relating  to  civil  service.  The  rules 
were  to  be  a  part  of  the  scheme  of  testing  the  fitness  of 
candidates  for  promotion,  but  the  right  to  examine  candidates 
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was  not  made  to  depend  upon  the  adoption  of  these  general 
rules.  .  •  .    The  commissioners'  failure  to  pass  general  rules, 
and  the  errors,  if  any,  in  establishing  the  possible  percentagreB 
in  the  awarding  of  -credits,  were  not  matters  of  judicial  fibre, 
and  in  nowise  affected  the  jurisdiction  of  the  commission.*' 
In  that  case,  which  was  a  proceeding  in  certiorari,  the  ques- 
tion involved  was  the  power  of  the  board  to  hold  a  competitive 
examination  in  the  absence  of  general  rules  authorized  by 
the  section  of  the  San  Francisco  charter.    In  the  case  at 
bar,  no  competitive  examination  was  held;  nor  was  there  any 
observance  of  the  civil  service  scheme  adopted,  which  was 
clearly  intended  to  prevent  transfers  or  appointment  to  o£Qce, 
other  than  in  accordance  with  rules  which  the  commission  in 
express  terms  was  required  to  adopt.    Moreover,  the  provision 
of  the  San  Francisco  charter  which  the  supreme  court  was 
called  upon  to  construe  in  the  ease  referred  to  was  almost 
identical  with  the  provision  in  the  Los  Angeles  charter  which 
provides  that  ''the  commission  (in  its  discretion)  shall  adopt 
such  other  rules,  not  inconsistent  with  the  foregoing  pro- 
visions of  this  section,  as  may  be  deemed  necessary  and 
proper  for  the  enforcement  of  this  article."    The  commis- 
sion failed  and  neglected  to  obey  the  mandatory  provision 
of  section  34,  whereby  it  was  not  only  authorized  but  required 
to  prescribe  a  general  rule  under  and  pursuant  to  which  all 
transfers  should  be  made.    Until  such  rule  was  adopted, 
there  was  no  law  in  the  charter  or  elsewhere  authorizing  the 
purported  transfer;  hence  the  act  of  the  civil  service  com- 
mission was  without  authority,  arbitrary,  and  insufficient  to 
vest  in  McAleer  any  right  or  title  to  the  of9ce.    While  it  is 
true,  as  claimed  by  respondent,  that  the  commission,  under 
subdivision  1  of  section  34,  was  authorized  to  make  a  rule 
providing  for  the  classification  of  all  positions  in  the  classified 
service,  it  does  not  follow  that  said  commission,  by  making  the 
transfer  on  November  4,  1913,  legally  adjudged  the  position 
of  deputy  county  clerk  in  charge  of  the  registration  depart- 
ment was  in  the  same  class  and  grade  as  that  of  registrar  of 
voters,  for  the  reason  that,  since  the  commission  had  adopted 
no  rule  for  the  classification  of  positions  in  the  classified 
service,  which  includes  the  oflBce  of  registrar  of  voters,  there 
was  no  law  under  and  pursuant  to  which  the  commission 
could  determine  said  positions  to  be  in  the  same  class  and 
grade.    To  sustain  respondent's  position  would  remove  all 
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limitations  upon  the  power  of  the  commission  to  make  trans- 
fers, and,  in  the  absence  of  general  roles  for  guidance,  leave 
it  free  to  act  arbitrarily  in  each  particular  case,  thus  nullify- 
ing the  purpose  for  which  the  civil  service  provision  was 
adopted. 

The  registrar  of  voters,  as  we  have  seen,  is  an  appointive 
county  ofScer  (section  14),  and  since  it  is  not  in  the  unclassi- 
fied service  named  in  section  33,  the  appointment  to  the  ofSce 
must,  as  required  by  the  express  provision  of  subdivision  1 
of  section  11,  be  made  by  the  board  of  supervisors  from  the 
eligible  civil  service  list,  consisting  of  three  persons  certified 
by  the  commission  as  standing  highest  in  accordance  with  a 
general  rule  prescribed  by  the  commission  for  the  creation 
of  such  eligible  list.  (Subdivision  4,  section  34.)  In  our  opin- 
ion, the  office  of  registrar  of  voters  was  an  independent  office, 
as  distinct  and  separate  from  that  of  county  clerk  as  is  that 
of  auditor  or  recorder,  and  since  it  is  specified  as  one  of  the 
offices  to  be  filled  by  appointment  to  be  made  by  the  board  of 
supervisors  from  the  digible  list,  it  could  not,  under  the  pre- 
tense that  it  was  of  a  like  grade  and  class  with  that  of  deputy 
county  derk,  be  filled  by  act  of  the  commission  under  the  guise 
of  transferring  such  deputy  clerk  to  such  independent  and 
distinct  office.  To  hold  otherwise  would  violate  the  plain 
import  of  the  language  contained  in  the  charter  and  be  sub- 
versive of  the  purpose  which  the  electors  had  in  adopting  the 
provision. 

The  claim  of  relator  I^ons  to  the  office  is  based  upon  the 
following  proceedings :  On  November  20, 1914,  pursuant  to  an 
order  of  the  civil  service  commission,  an  examination  was  held 
in  accordance  with  rules  theretofore  adopted  for  the  purpose 
of  filling  the  office  of  registrar  of  voters.  As  a  result  of  this 
examination  Lyons  was  rated  highest  and,  with  others,  placed 
on  the  list  of  those  eligible  for  appointment  to  said  office. 
On  January  6,  1915,  the  commission  certified  to  the  board  of 
supervisors  the  names  of  Lyons  and  two  other  persons  stand- 
ing highest,  as  shown  by  said  examination,  any  one  of  whom 
was  eligible  for  appointment  to  the  office,  and  on  August  10, 
1915,  the  board  of  supervisors  duly  appointed  Lyons  as  reg- 
istrar of  voters.  Upon  receiving  a  certificate  of  his  appoint- 
ment to  the  office,  he  duly  qualified  as  such  official  and  de- 
manded from  McAIeer,  the  incumbent,  possession  of  the 
office,  books,  and  equipment,  with  which  demand  McAleer 
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refused  to  comply.  The  action  of  the  commission  in  holding 
the  examination,  certifying  to  the  board  of  supervisors  the 
list  of  eligibles  for  appointment,  and  the  action  of  said  board 
of  supervisors  in  appointing  Lyons,  seems  to  have  been  had 
and  taken  in  strict  accordance  with  the  provisions  of  the 
charter,  from  which  we  conclude  that  McAleer  had  no  right 
Of  title  to  the  oflBce,  and  that  David  B.  Lyons  was  entitled 
to  the  same.  And  since  the  facts  upon  which  our  conclusion 
is  reached  appear  from  the  findings,  the  judgment  in  favor 
of  McAleer  is  not  only  reversed,  but  upon  the  going  down  of 
the  remittitw  the  trial  court  is  directed  to  enter  judgment 
upon  the  findings  in  favor  of  David  B.  Lyons. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  28,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  20,  1917. 


[Gt.  No.  1645.    Third  AppeUate  District.— March  1,  1917.1 

COUNTY   OP    SACRAMENTO,    Petitioner,   v.    JOHN   S. 
CHAMBERS,  as  Controller,  etc..  Respondent. 

Counties — Classification — Use  op  State  Moneys.— Counties  are  not 
municipal  corporations  or,  strictlj  speaking,  eorporations  of  anj 
kind,  but  are  local  subdivisions  of  the  state,  created  bj  the  sover- 
eign power  without  the  consent  of  the  people  who  inhabit  them, 
although  thej  possess  some  corporate  characteristics  and  maj  be 
within  the  inhibition  of  sections  22  and  31  of  article  IV  of  the  con- 
stitution, against  the  drawing  or  appropriation  of  money  from  the 
state  treasury  for  the  benefit  of  a  corporation  or  any  institution 
not  under  the  exclusive  control  and  management  of  the  state  and 
against  the  making  of  any  gift  of  such  money  to  any  individual  or 
municipal  or  other  corporation. 

Id. — Tuberculosis  Law — Act  Constitutional. — The  act  (Stats.  1915, 
p.  1530)  providing  for  the  establishment  and  maintenance  of  a 
btireau  of  tuberculosis  under  the  direction  of  tho  state  board  of 
health  and  granting  state  aid  to  counties  for  the  support  and  care 
of  persons  afflicted  with  tuberculosis,  is  not  violative  of  article  IV, 
section  22,  of  the  constitution,  providing  that  no  money  shall  be 
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drawn  or  appropriated  from  the  state  treasury  for  the  benefit  of 
anj  eorporation  or  institution  not  under  the  exclusive  control  and 
management  of  the  state,  or  of  article  XI,  section  18,  providing 
that  the  legislature  shall  not  delegate  to  a  special  commission  the 
power  to  interfere  with  or  supervise  the  affairs  of  counties,  or  of 
article  IV,  section  81,  providing  that  the  legislature  shall  not  lend 
or  authorize  the  lending  of  the  credit  of  the  state  or  of  anj  countj 
in  aid  of  or  to  any  person  for  the  payment  of  any  liabilities  of  an/ 
individual,  etc 

APPLICATION  for  a  Writ  of  Mandate  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  compel  the  State  Controller  to  draw  his  warrant  in 
favor  of  petitioner  in  payment  of  his  claim  arisiu>;  under 
the  state  tuberculosis  law. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hugh  B.  Bradford,  District  Attorney,  and  Kemper  B. 
Campbell,  Attorney  for  State  Board  of  Health,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  Robert  T.  McKisick, 
Deputy  Attomey-(Jeneral,  for  Respondent. 

HART,  J. — This  is  an  original  application  for  a  writ  of 
mandate  to  compel  the  respondent,  as  state  controller,  to  draw 
his  warrant  in  favor  of  the  petitioner  for  the  sum  of  $2,299.30, 
in  payment  of  the  claim  of  said  petitioner  arising  under  an 
act  of  the  legislature  of  1915,  entitied :  **  An  act  to  provide  for 
the  establishment  and  maintenance  of  a  bureau  of  tuberculosis 
under  the  direction  of  the  state  board  of  health ;  defining  its 
powers  and  duties;  providing  for  the  granting  of  state  aid  to 
cities,  counties,  cities  and  counties  and  groups  of  counties  for 
the  support  and  care  of  persons  afflicted  with  tuberculosis; 
making  an  appropriation  therefor ;  and  repealing  certain  acts 
of  the  legislature  of  the  state  of  California."  (Stats.  1915, 
p.  1530.) 

The  first  section  of  said  act  provides:  "The  state  board  of 
health  shall  maintain  a  bureau  of  tuberculosis  for  the  com- 
plete and  proper  registration  of  all  tuberculosis  persons 
within  the  state;  for  supervision  over  all  hospitals,  dis- 
I)ensaries,  sanatoria,  farm  colonies,  and  other  institutions  for 
tuberculosis,  both  public  and  private;  for  advising  officers 
of  the  state  penal  and  charitable  institutions  regarding  the 
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proper  care  of  tuberculosis  inmates,  and  for  such  educational 
and  publicity  work  as  may  be  necessary ;  for  administration  of 
the  fund  for  state  aid  to  cities,  counties,  cities  and  counties 
and  groups  of  counties  for  the  care  of  patients  who  are  county 
charges  in  city,  county,  or  city  and  county  tuberculosis  wards 
or  hospitals  or  in  tuberculosis  wards  and  hospitals  maintained 
by  any  group  of  counties,  and  for  the  performance  of  such 
other  duties  as  may  be  assigned  by  the  said  board." 

The  second  section  provides  that  the  state  board  of  health 
shall  appoint  a  director,  who  shall  be  duly  qualified  and 
trained  in  public  health  work.  In  addition  to  the  administra- 
tion of  the  bureau,  under  the  supervision  of  the  said  state 
board,  it  is  by  said  section  made  the  duty  of  the  director, 
"and  he  is  hereby  vested  with  full  power,"  to  inspect  and 
investigate,  and  have  access  to  all  records  and  departments 
of  all  institutions,  both  public  and  private,  where  tuberculosis 
patients  are  treated.  *'He  shall  prepare  annually  for  each 
institution  a  report  of  its  rating  on  sanitary  construction, 
enforcement  of  sanitary  measures,  adequate  provision  for 
medical  and  nursing  attendance,  provision  for  proper  food, 
and  such  other  matters  of  administration  as  may  be  desig- 
nated. Administration  of  the  fund  for  the  care  of  patients 
who  are  county  charges  in  city,  county,  and  city  and  county 
tuberculosis  wards  and  hospitals  and  the  tuberculosis  wards 
and  hospitals  maintained  by  any  group  of  counties  shall  be 
based  upon  his  reports  and  under  the  rules  and  regulations  of 
the  board." 

Section  3  provides  that  any  city,  county,  etc.,  establishing 
a  tuberculosis  ward  or  hospital  shall  receive  from  the  state 
three  dollars  per  week  for  each  person  in  the  active  stages  of 
tuberculosis,  cared  for  therein  at  public  expense,  who  is  un- 
able to  pay  for  his  support  and  who  has  no  relatives  legally 
liable  and  financially  able  to  pay  for  his  support  and  who  has 
been  a  bona  fide  resident  of  such  city,  county,  etc.,  for  one 
year;  provided,  that  the  city,  county,  etc.,  shall  not  become 
entitled  to  receive  such  state  aid  unless  the  tuberculosis  ward 
or  hospital  conformi^  to  the  regulations  of  and  is  approved 
by  the  state  bureau  of  tuberculosis.  *'The  medical  superin- 
tendent of  each  hospital  receiving  state  aid  under  this  act 
shall  render  semi-annually  to  the  state  bureau  of  tuberculosis 
a  report  under  oath  showing,  for  the  period  covered  by  the 
report,  (1)  tho  uumber  of  patient^  in  th^  ftctiv^  stages  pf 
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tuberculosis  cared  for  therein  at  public  expense,  unable  to 
pay  for  their  own  support  and  having  no  relatives  legally 
liable  and  financially  able  to  pay  therefor,  and  (2)  the  num- 
ber of  weeks  of  treatment  of  each  of  such  patients.** 

The  refusal  of  the  respondent  to  draw  his  warrant  in  favor 
of  the  petitioner  for  the  amount  named  in  the  petition  is 
based  entirely  upon  the  claim  that  said  statute,  in  so  far  as 
it  authorizes  the  payment  of  the  sums  specified  therein  to 
cities,  counties,  etc.,  for  the  purposes  stated  in  the  act,  is  in 
violation  of  sections  22  and  31  of  article  IV,  and  section 
13  of  article  XI  of  the  constitution.  His  position,  more 
specifically  stated,  is  that  the  maintenance  and  support  and 
the  control  of  county  hospitals  constitute  duties  and  burdens 
which  the  law  casts  upon  the  supervisors  and  the  taxpayers 
of  counties,  and  that  the  expense  necessary  to  be  incurred 
in  supporting  such  hospitals  is  a  county  charge,  citing  sec- 
tions 4223,  4041,  subdivision  7,  and  4307  of  the  Political  Code. 
It  is  hence  argued  that,  since  county  hospitals  are  not  under 
the  exclusive  management  and  control  of  the  state  as  state 
institutions,  the  proposed  payment  of  money  drawn  from  the 
treasury  to  counties,  etc.,  for  the  purpose  mentioned  in  the 
said  act,  is  in  contravention  of  section  22  of  article  IV  of  the 
constitution;  2.  That  counties  are  municipal  corporations 
and  that,  therefore,  the  payment  of  such  moneys  to  counties 
would  involve  a  gift  of  the  same,  contrary  to  section  31  of 
said  article;  3.  That  the  act,  in  violation  of  section  13  of 
article  XI  of  the  constitution,  attempts  to  delegate  to  the 
bureau  of  tuberculosis  or  the  state  board  of  health  the  power 
to  control  and  supervise  and  thus  interfere  with  the  aflfairs 
of  a  county,  to  the  extent  to  which  the  bureau  or  board  may 
require  the  tuberculosis  ward  or  hospital  of  such  county  to 
conform,  in  the  management  thereof,  to  the  regulations  estab- 
lished by  said  bureau,  and  to  make  reports  thereto,  as  pre- 
scribed by  the  act. 

Referring  first  to  one  of  the  several  points  made  by  the 
petitioner  in  support  of  the  claim  that  the  act  in  question 
impinges  upon  none  of  the  provisions  of  the  constitution 
within  the  inhibitions  of  which  the  respondent  insists  the  act 
in  question  falls,  it  may  be  remarked :  That  it  is  well  settled 
that  counties  are  not  municipal  corporations  or,  strictly 
speaking,  corporations  of  any  kind.  They  are  obviously 
lacking  in  the  essentials  which  chiefi^  characterize  and  di&f- 
99  C¥i.  App.— ;9 
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ting^ish  municipal  corporations,  and  it  has  often  been  said 
that  they  do  not  come  within  the  latter  class  of  corporations. 
It  is  true  that  both  municipal  corporations  and  counties  are 
governmental  agencies,  but  the  manner  and  source  of  their 
creation  and  the  purposes,  respectively,  to  subserve  which 
they  are  brought  into  existence  and  activity  are  entirely  at 
variance.  "Municipal  corporations  proper  are  called  into 
existence  either  at  the  direct  solicitation  or  by  the  free  con- 
sent of  the  persons  composing  them,  for  the  promotion  of 
their  own  local  and  private  advantage  and  convenience.  On 
the  other  hand,  counties  are  local  subdivisions  of  the  state, 
created  by  the  sovereign  power  of  the  state,  of  its  own  sov- 
ereign will,  without  the  particular  solicitation,  consent,  or 
concurrent  action  of  the  people  who  inhabit  them.  The 
former  (municipal)  is  asked  for,  or  at  least  assented  to,  by 
the  people  it  embraces;  and  the  latter  organization  (counties) 
is  superimposed  by  a  sovereign  and  paramount  authority. 
.  .  .  With  scarcely  an  exception,  all  the  powers  and  func- 
tions of  the  county  organization  have  a  direct  and  exclusive 
reference  to  the  general  policy  of  the  state,  and  are,  in  fact, 
but  a  branch  of  the  general  administration  of  that  policy." 
(1  Dillon  on  Municipal  Corporations,  5th  ed.,  sec.  35.) 
Counties,  however,  possess  some  corporate  characteristics. 
Like  all  involuntary  political  or  governmental  subdivisions  of 
the  state,  they  are  classed  as  quasi  corporations.  But  what- 
ever may  be  their  proper  classification,  we  are  not  prepared 
to  say  that  counties  are  not  within  the  inhibitions  of  sections 
22  and  31  of  article  IV  of  the  constitution,  against  the  draw- 
ing or  appropriation  of  money  from  the  state  treasury  for  the 
benefit  of  a  corporation  or  any  institution  not  under  the  ex- 
clusive control  and  management  of  the  state  and  against  the 
making  of  any  gift  of  such  money  to  any  individual,  munici- 
pal, or  other  corporation  of  whatsoever  kind  or  character. 
It  is  undoubtedly  true  that  the  design  of  the  sections  of 
the  constitution  invoked  against  the  act  in  question  was  to 
prevent  the  appropriation  of  the  moneys  of  the  state  for  any 
purpose  other  than  that  which  pertains  to  the  state,  and  that 
an  appropriation  by  the  legislature  of  money  from  the  state 
treasury  for  a  purpose  wholly  foreign  to  any  of  the  essential 
functions  of  the  state  government  would  clearly  and  unques- 
tionably amount  to  a  gift  within  the  plain  meaning  and  in- 
tent of  section  31  of  article  IV.     {Stevenson  v.  Colgan,  91 
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Cal.  649,  651,  [25  Am.  St.  Rep.  230,  14  L.  R.  A.  459,  27  Pac. 
1089] ;  Bourn  v.  Hart,  93  Cal.  321,  [27  Am.  St.  Rep.  203, 
15  L.  R.  A.  431,  28  Pac.  951].) 

But  we  do  not  hesitate  to  express  the  opinion  that  the  pro- 
vision of  the  act  in  question  authorizing  the  payment  to  coun- 
ties of  the  sums  to  be  used  for  the  purpose  therein  specified 
is  not  in  contravention  of  the  sections  of  the  constitution 
just  adverted  to.  Nor  are  we  impressed  with  the  argument 
that  said  provision  of  said  act  is  obnoxious  to  the  objection 
that  it  offends  section  13  of  article  XI  of  the  constitution, 
in  that  it  involves  an  attempt  by  the  legislature  to  delegate 
to  **a  special  commission,''  etc.,  the  power  to  interfere  with 
OP  supervise  the  affairs  of  counties  or  to  **  perform  any 
municipal  function  whatever.*' 

It  has  never  been,  nor  will  it  ever  be,  questioned  that, 
among  the  first  or  primary  duties  devolving  upon  a  state  is 
that  of  providing  suitable  means  and  measures  for  the 
proper  care  and  treatment,  at  the  public  expense,  of  the  indi- 
gent sick,  having  no  relatives  legally  liable  for  their  care, 
support,  and  treatment,  those  who  are  infirm  and  helpless 
from  the  ravages  of  advancing  years  and  without  means  of 
their  own  or  relatives  upon  whom  the  law  places  responsi- 
bility for  their  care  and  support,  and  the  insane,  likewise 
situated  as  to  means  necessary  for  their  care,  support,  and 
safekeeping.  (Cooley  on  Taxation,  p.  204.)  Nor  can  it  for 
a  moment  be  doubted"  that  it  is  the  duty  of  the  state  to  take 
all  necessary  steps  for  the  promotion  of  the  health  and  com- 
fort of  its  inhabitants  and  to  make  such  regulations  as  may 
be  conceived  to  be  essential  to  the  protection  of  the  state  and 
the  people  thereof,  so  far  as  such  result  may  be  attained, 
against  the  visitations  and  prevalence  of  deadly  epidemical 
and  endemical  diseases,  and  to  take  and  prosecute  such  health 
and  sanitary  steps  and  measures  as  will  result  in  stamping 
them  out,  or,  by  recognized  methods  of  scientific  treatment, 
reducing  to  the  lowest  possible  minimum  the  percentage  of 
fatalities  following  therefrom.  These  are  duties  which  the 
state  owes  to  its  inhabitants  for  the  protection,  promotion, 
and  the  preservation  of  their  general  happiness  and  welfare ; 
and,  as  is  true  of  the  duty  of  the  state  in  the  matter  of  taking 
proper  care  of  the  impecunious  or  indigent  who  are  afflicted 
with  disease  and  who  have  no  means  for  caring  for  themselves 
or  relatives  legally  responsible  for  such  care,  they  are  duties 
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which  the  state  may  perform  in  the  exercise  of  its  sover- 
eignty, even  in  the  absence  of  direct  constitutional  authority 
therefor — ^indeed,  duties  which  it  may  discharge  under  it» 
inherent  power  of  police. 

But  we  do  not  understand  that  it  is  claimed  by  the  re- 
spondent that  the  duties  to  which  we  refer  do  not  rest  upon 
the  state  or  that  the  state  is  without  the  power  to  execute 
them.  In  fact,  as  we  understand  the  position  of  the  respond- 
ent, it  is  not  claimed  by  him  that  the  sections  of  the  consti- 
tution invoked  against  the  validity  of  the  legislation  involved 
in  this  dispute  were  intended  to  have  the  effect  of  prohibit- 
ing the  state  from  performing  the  duty  or  exercising  the 
power  of  which  we  have  been  speaking.  In  such  a  case,  these 
questions  may  arise,  however:  Whether  the  state  has  shifted 
tiie  burden  of  those  duties  upon  the  counties,  and,  if  not, 
whether,  in  the  exercise  of  the  power  whereby  it  may  perform 
those  duties,  the  state  has  adopted  a  mode  or  method  of  doing 
so  which  is  not  discountenanced  by  any  of  the  provisions  of 
the  constitution.  In  this  case,  the  fundamental  proposition 
upon  which  the  respondent  builds  up  his  argument  against 
the  constitutional  propriety  of  that  provision  of  the  act  in 
question  which  authorizes  the  payment  of  certain  sums  to 
the  counties  for  the  purpose  stated  therein  is  that  the  state 
has  made  it  the  duty  of  counties  to  maintain  hospitals  for  the 
care,  support,  and  treatment  of  the  indigent  sick,  and  that 
therefore  the  burden  of  supporting  such  hospitals  is  upon 
the  counties  and  not  upon  the  state. 

The  constitution  nowhere  places  the  burden  of  maintain- 
ing, supporting,  caring  for,  and  treating  the  indigent  sick 
upon  the  counties  of  the  state.  The  legislature,  however,  in 
the  exercise  of  its  duty  and  power  to  establish  a  system  of 
county  governments  (section  4,  article  XI,  constitution),  has, 
in  fixing  and  enumerating  the  powers  of  boards  of  super- 
visors of  the  counties,  authorized  said  boards  to  establish  and 
maintain  county  hospitals,  prescribe  rules  for  the  government 
and  management  thereof,  and  appoint  county  physicians  and 
the  necessary  oflScers  and  employees  thereof,  who  shall  hold 
ofiBce  during  the  pleasure  of  the  board  (Pol.  Code,  sec.  4223) ; 
to  build  or  rebuild,  furnish  or  refurnish  hospitals  and  alms- 
houses (Pol.  Code,  sec.  4041,  subd.  7) ;  and  has  further  pro- 
vided that  the  necessary  expenses  incurred  in  the  support  of 
the  county  hospitals,  almshouses,  and  the  indigent  sick  and 
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otherwise  dependent  poor,  whose  support  is  chargeable  to  the 
county,  constitute  county  charges  (Pol.  Code,  sec.  4307, 
8ubd.7). 

Ab  stated,  upon  the  foregoing  provisions  of  the  Political 
Code  the  argument  is  erected  that,  the  state  having  trans- 
ferred to  counties  the  duty  and  burden  of  maintaining  hos- 
pitals for  the  care,  support,  and  treatment  of  the  indigent  sick, 
an  appropriation  of  any  moneys  from  the  state  treasury  for 
the  support  of  such  afflicted  persons  amounts  to  a  gift,  and 
is  therefore  in  violation  of  the  constitution,  and  that  the  stat- 
ute in  question  not  only  runs  up  against  that  inhibition  of  the 
constitution,  but  violates  the  other  sections  of  the  organic  law 
above  referred  to  for  the  reasons  heretofore  stated. 

There  is  no  doubt  that  the  legislature,  by  the  legislation 
above  referred  to,  intended  to  and  did  transfer  from  its  own 
shoulders  and  so  placed  upon  the  counties  the  duty  and  burden 
of  caring  for,  supporting,  and  treating  the  classes  of  persons 
mentioned.  But  this  does  not  mean  that  the  state  has  thus 
forever  surrendered  all  control  over  those  matters  or  the  right 
itself  to  exercise  full  and  complete  and  exclusive  jurisdiction 
and  control  over  hospitals  for  the  indigent  sick  and  helpless 
paupers.  Ab  before  stated,  the  constitution  does  not  require 
this  burden  to  be  borne  by  the  counties.  The  state  may  so 
transfer  it  to  counties,  however,  in  the  exercise  of  its  sover- 
eignty. As  we  have  seen,  counties  are  mere  agencies  of  the 
state,  the  functions  of  whose  organization  are,  to  the  extent 
of  the  territorial  limits  of  their  geographical  divisions,  con- 
cerned with  the  administration  of  the  general  governmental 
policy  of  the  state,  **and  are,  in  fact,  but  a  branch  of  the 
general  administration  of  that  policy.*'  All  the  people  of 
the  state,  while  not  directly  interested  in  the  administration 
of  the  affairs  of  municipal  corporations  of  which  they  are  not 
members,  are  so  interested  in  the  administration  of  the  gov- 
ernmental affairs  of  a  county,  whether  they  reside  or  own 
property  therein  or  not,  because,  as  stated,  such  adminis- 
tration involves,  to  the  extent  of  the  geographical  limits  of  a 
county,  the  administration  of  the  affairs  and  policy  of  the 
state.  The  state  may,  through  its  legislature,  and  in  the  exer- 
cise of  its  sovereign  power  and  will,  in  all  cases  where  the 
people  themselves  have  not  restricted  or  qualified  such  exer- 
cise of  that  power,  apportion  and  delegate  to  the  counties  any 
of  the  functions  whidi  belong  to  it    On  the  other  hand,  the 
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state  may  take  back  and  itself  resume  the  exercise  of  certain 
functions  which  it  had  delegated  to  those  local  agencies ;  and, 
in  some  cases,  particularly  those  having  reference  to  the  state's 
police  power,  we  know  of  no  reason,  constitutional  or  other- 
wise, why  the  state  and  the  counties  may  not  act  conjointly 
and  synchronously  in  carrying  out  the  policies  of  the  former. 
Indeed,  an  analogy  to  the  latter  situation  may  be  found  in 
the  matter  of  the  regulation  by  the  state  of  the  right  to  pur- 
sue and  kill  wild  birds  and  animals.  By  an  act  of  the  legis- 
lature of  1909  (Stats.  1909,  p.  663),  the  authority  to  issue 
licenses  for  such  hunting  and  killing  is  vested  not  only  in  the 
state  board  of  fish  commissioners,  but  also  in  the  county  clerks 
of  the  various  counties  of  the  state.  The  act  requires  the  last- 
named  ofiBcials,  upon  application  therefor,  to  issue  such 
licenses,  to  receive  the  fees  therefor,  to  account  for  the  same 
to  the  state  controller  every  three  months,  and  pay  all  sums 
so  received  into  the  state  treasury,  they  (the  clerks)  to  receive 
as  their  compensation  for  the  services  so  performed  out  of  the 
state  "game  preservation  fund"  ten  per  cent  of  the  amounts 
accounted  for.  {County  of  Sacramento  v.  Pfund,  165  Cal. 
84,  [130  Pac.  1041].)  This  so-called  ''game  law"  does  not, 
it  is  true,  make  the  collection  of  the  licenses  therein  provided 
for  a  function  of  the  county  organization.  But  it  is  very 
clear  that  it  does  employ  a  part  of  that  organization's  machin- 
ery for  carrying  out  its  policy  with  respect  to  a  branch  of 
its  own  functions,  and  we  doubt  not  that  it  could  have  devolved 
that  duty  upon  the  counties  themselves,  designating  the  par- 
ticular officers  thereof  to  discharge  it,  and  have  provided  that 
the  compensation  for  such  service  should  be  paid  into  the 
treasury  of  the  county  from  the  state  fund  mentioned  in  that 
act,  in  which  case  it  would  not  be  contended  or  held,  as  it  has 
never  been  contended  or  held  under  the  provisions  of  the 
present  game  law,  that  the  payment  for  the  service  so  per- 
formed for  the  state  out  of  moneys  in  the  state  treasury  would 
involve  a  gift  of  such  moneys  within  the  inhibition  of  section 
31  of  article  IV  of  the  constitution  or  an  appropriation  or  the 
drawing  of  money  from  said  treasury  in  violation  of  section  22 
of  said  article.  The  game  law,  however,  as  before  suggested, 
stands  as  a  concrete  example  of  the  proposition  above  ex- 
plained, viz.:  That  the  true  purpose  of  county  government 
organizations  is  to  perform  functions  which  belong  to  the 
state  itself,  and  that  the  latter  may  employ  them,  either  jointly 
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with  itself  or  alone,  as  instrumentalities  in  aid  of  the  admin- 
istration or  the  carrying  out  of  its  own  general  governmental 
functions  and  policy. 

The  act  in  question  does  not,  it  seems  to  us,  go  any  further 
than  the  act  regulating  the  right  to  pursue  and  kill  wild  game 
and  animals,  above  referred  to.  It  does  not  purport  to  nor 
does  it  involve  an  appropriation  of  money  for  the  support  or 
in  aid  of  the  support  of  county  hospitals.  As  a  matter  of  fact, 
there  is  no  such  institution  as  a  county  hospital  as  a  separate 
entity.  As  has  been  shown,  the  legislature  has  authorized  or 
empowered  the  supervisors  of  counties  to  establish  and  main- 
tain, at  the  expense  of  taxpayers  of  counties,  hospitals  at 
which  the  indigent  sick  and  infirm,  otherwise  eligible  to  the 
public  bounty  in  that  particular,  may  receive  proper  care, 
support,  and  medical  treatment.  The  power  to  maintain  such 
establishments,  like  that  whereby  the  counties  may  build  and 
maintain  public  roads  and  highways,  or  administer  public 
justice,  is  only  a  part  of  the  general  scheme  established  by 
the  legislature  whereby  those  political  subdivisions  are  re- 
quired to  exercise  and  perform  certain  of  the  functions  of  the 
state  which  the  latter,  for  convenience  and  economy,  has 
elected  to  commit  to  them.  As  above  declared,  the  state  may, 
if  it  so  elects,  assume  entire  control  of  the  matter  of  caring 
for  and  supporting  and  administering  aid  to  the  classes  of 
persons  for  whose  benefit  county  hospitals  are  established  and 
maintained.  It  has  the  right  and  the  power  to  establish  and 
maintain,  under  its  own  exclusive  control  and  management, 
hospitals  for  such  purposes,  and  so  entirely  relieve  counties 
of  that  duty  and  burden.  And,  having  the  right  and  the 
power  to  take  upon  itself  entire  responsibility  for  the  sup- 
port and  the  treatment  of  all  such  persons,  it  has  the  un- 
doubted right  and  power  to  take  exclusive  or  only  partial 
control  and  assume  corresponding  liability  for  the  care,  treat- 
ment, and  support  of  a  portion  or  a  certain  class  of  such 
persons,  or  those  only  who  are  afflicted  with  a  particular  kind 
of  malady.  By  establishing  state  hospitals,  under  its  exclu- 
sive control  and  management,  where  the  insane  and  feeble- 
minded are  maintained  and  given  medical  treatment,  the  state 
has  exercised  this  very  right  and  power.  And  it  is  in  eflfeet 
what  it  has  done  in  this  case. 

Tuberculosis  is  a  deadly  disease,  fatal  almost  in  every  in- 
stance, unless,  in  its  earliest  stages,  its  progress  is  arrested 
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and  the  tubercle  bacilli  are  destroyed.  That  it  is  a  contagious 
disease  or  one  that  is  by  contact  transmissible  from  a  victim 
of  the  malady  to  one  not  so  afflicted,  is  a  thoroughly  estab- 
lished scientific  fact.  By  health  statistics  and  data  gathered 
and  published  by  the  public  health  department  of  the  state 
government,  it  has  been  shown  that  over  one-seventh  of  all  the 
deaths  in  California,  prior  to  the  passage  and  enforcement 
of  the  law  here  under  attack,  were  caused  by  this  dread  and 
justly  dreaded  disease,  and  that,  down  to  the  time  mentioned, 
the  ratio  of  deaths  from  tuberculosis  was  constantly  increas- 
ing. Incidentally,  it  may  be  observed  that,  according  to  veri- 
fied and  authentic  statistics  gathered  and  prepared  by  the 
same  official  authority,  there  has  been  in  California  a  marked 
and  readily  noticeable  decrease  in  deaths  from  said  cause 
since  the  passage  and  enforcement  of  this  statute. 

There  are  still  in  California,  however,  as  we  learn  from  the 
official  reports  of  the  said  health  department,  large  numbers 
of  persons  suffering  from  this  deadly  disease,  mostly  in  the 
form  of  attacks  upon  the  pulmonary  organs,  very  many  of 
whom  are  without  financial  means  to  pay  for  their  own  sup- 
port and  medical  treatment  and  without  relatives  legally 
liable  or  financially  able  to  give  them  support  and  the  care 
and  treatment  indispensable  in  such  cases.  The  existence  of 
such  conditions  is  obviously  a  positive  menace  to  the  health  of 
the  inhabitants  of  the  state. 

But  it  has  been  demonstrated  that  by  special  scientific  treat- 
ment, under  favorable  sanitary  and  general  health  condi- 
tions, tuberculosis,  when  not  advanced  to  its  final  stages, 
may  be  cured ;  but  that,  unless  such  conditions  are  established 
and  uniformly  maintained,  the  difficulty  of  securing  restora- 
tion of  the  patient,  however  able,  persistent,  and  scientific 
may  be  the  medical  treatment,  becomes  in  most  cases  insuper- 
able. 

Considering  and  finding  all  these  facts,  as  we  must  assume 
that  it  did,  the  legislature  has  adjudged  that  drastic  or  at 
least  more  than  the  usual  or  ordinary  precautions  taken  to 
guard  and  protect  and  preserve  the  public  health  should  be 
provided  for  and  taken  against  the  spread  of  this  well-nigh 
implacable  destroyer  of  human  life.  That  body  conceived,  as 
certainly  there  was  real,  substantial,  and  alarming  occasion 
for  conceiving,  that  measures  should  be  adopted  requiring  the 
subjection  of  the  disease  to  the  strictest  surveillance,  to  the 
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end  that  spread  of  the  disease  by  the  indiscriminate  inter- 
communication of  its  victims  with  the  public  at  large  might  be 
prevented,  and  to  special  medical  treatment  and  scientific 
nursing,  under  such  scientifically  arranged  and  maintained 
conditions  as  the  latest  and  most  scientifically  conducted  in- 
vestigations and  experiments  have  demonstrated  to  be  all- 
essential  to  successful  treatment  of  the  malady.  The  manifest 
purpose  of  the  statute  is  therefore  twofold :  1.  To  succor  those 
indigents  who  are  afflicted  with  tuberculosis  and  who  have  no 
relatives  legally  liable  for  their  support,  maintenance,  and 
treatment,  or,  if  legally  liable,  having  no  financial  means  to 
discharge  the  liability ;  2.  To  prevent  the  spread  of  the  disease. 
The  state,  to  attain  these  ends,  has,  by  the  statute  in  ques- 
tion, and  in  the  exercise  of  its  sovereignty — indeed,  in  the 
exercise  of  its  police  power — assumed  the  right  and  authority 
to  control  the  matter  of  the  care  and  treatment  of  those 
indigents  who  are  legally  entitled  to  be  cared  for  and  treated 
at  public  expense  and  who  are  afflicted  with  tuberculosis ;  but, 
in  the  place  of  erecting  and  maintaining  hospitals  or  sanatoria 
for  that  purpose  in  various  parts  of  the  state,  which  it  would 
have  a  right  to  do,  it  has  employed  the  counties — its  agents 
in  the  administration  of  certain  of  its  functions  of  govern 
ment — as  instrumentalities  for  or  aids  in  controlling  and  man- 
aging that  branch  of  its  governmental  duties  and  policy. 
That  this  is  the  true  analysis  and  exposition  of  the  object 
and  intent  of  the  statute  in  controversy  here  is  evidenced 
by  the  provisions  that,  as  conditions  to  the  payment  to  the 
counties  of  the  money  therein  provided  for,  the  latter  must 
establish  tuberculosis  wards  or  hospitals  in  compliance  with 
regulations  established  by  the  state  bureau  of  tuberculosis, 
that  the  medical  superintendent  of  such  wards  or  hospitals 
must  render,  semi-annually,  to  the  said  state  bureau,  a  report 
under  oath,  showing  the  number  of  patients  in  the  active 
stages  of  tuberculosis  legitimately  cared  for  therein  at  public 
expense  and  the  number  of  weeks  of  treatment  of  each  such 
patients,  and  that  the  director  of  the  state  bureau  may  have 
full  power  to  inspect  and  investigate,  and  have  access  to  all 
records  and  departments  of  all  institutions,  both  public  and 
private,  where  tuberculosis  patients  are  treated,  and  must 
prepare  annually  for  each  institution  a  report  of  its  rating  on 
sanitary  construction,  enforcement  of  sanitary  measures,  ade- 
quate provision  for  medical  and  nursing  attendance,  provision 
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for  food,  and  such  matters  of  administration  as  may  be  desig- 
nated, etc.  The  latter  provision — giving  the  state's  agents 
the  authority  to  inspect  and  investigate  private  tuberculosis 
hospitals — ^is  indicative  of  the  importance  attached  by  the 
state  to  the  exercise  of  special  care  in  the  matter  of  the  treat- 
ment of  tuberculosis  and  the  maintenance  of  the  most  favor- 
able sanitary  conditions  and  surroundings  wherever  victims 
of  that  disease  may  be  cared  for  and  treated.  The  state 
undoubtedly  has  the  right,  under  its  police  power,  to  adopt 
sanitary  or  other  appropriate  regulations,  applicable  to  the 
whole  state  and  to  private  as  well  as  to  public  tuberculosis 
sanatoria,  looking  to  the  stamping  out  of  the  disease  and  the 
prevention  of  its  increase,  and  thus  to  the  protection  of  the 
public  health.  With  respect  to  county  tuberculosis  wards  or 
hospitals,  it  proposes  by  the  law  in  question  to  do  no  more 
than  this.  In  authorizing  the  payment  by  the  state  of  the  sum 
named  in  the  act  to  counties  maintaining  such  wards  or  hos- 
pitals according  to  regulations  formulated  and  promulgated 
by  its  health  department,  the  legislature  did  not  intend,  nor 
was  it  the  object  of  the  act,  to  appropriate  the  state's  money 
to  or  for  the  benefit  of  counties,  but  only  to  facilitate  the 
proper  execution  of  its  scheme  to  control  in  part  or  itself 
supervise  the  matter  of  the  treatment  of  indigent  tuberculosis 
patients,  legally  entitled  to  be  taken  care  of  at  public  expense. 
Obviously,  the  counties,  to  which  these  moneys  are  authorized 
to  be  paid,  are,  as  to  such  money,  mere  trustees  of  an  express 
trust,  with  absolutely  no  authority  or  right  to  divert  the  use 
of  the  same  to  any  other  than  the  purpose  or  object  for  which 
it  has  been  expressly  appropriated  by  the  state.  As  repeat- 
edly herein  declared,  we  can  perceive  no  sound  reason  for 
holding  that  it  is  not  within  the  competence  of  the  state  to 
enter  into  such  an  arrangement  with  the  counties  under  its 
broad  and  comprehensive  and  essential  sovereign  power — that 
power,  unhampered  by  constitutional  restrictions,  except,  per- 
haps, as  to  the  mode  and  manner  of  its  exercise,  under  which 
the  state  is  not  only  authorized,  but  it  is  its  duty  to  make  and 
enforce  all  such  reasonable  rules  and  regulations  as  may  be 
necessary  and  conducive  to  the  promotion  and  preservation 
of  the  general  health,  happiness,  and  welfare  of  its  inhab- 
itants. Thus  it  is  very  clear  that,  in  enacting  the  law  with 
which  we  are  here  concerned,  and  thereby  making  an  appro- 
priation of  the  state's  money  for  the  proper  carrying  out  of 
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the  plan  therein  set  forth  for  the  care  and  suppression  of  a 
dangerous  contagious  disease,  the  state  has  not  transcended 
but  has  remained  within  its  rights  as  a  sovereign  common- 
wealth. Thus  it  does  not  make  a  gift  of  the  public  money  in 
contravention  of  the  thirty-first  section  of  article  IV  of  the 
constitution,  nor  appropriate  the  money  of  the  state  to  the 
use  or  benefit  of  the  corporations  or  associations  or  institu- 
tions specified  in  section  22  of  said  article.  Nor,  under  our 
view  as  above  set  forth  as  to  the  nature  of  the  power  under 
which  the  state  has  proceeded  in  the  enactment  of  the  law  in 
question,  should  it  be  necessary  to  suggest  that  the  provision 
of  the  last-named  section  of  article  IV  of  the  constitution  ex- 
pressly authorizing  the  state  to  grant  aid  to  institutions  con- 
ducted for  the  support  and  maintenance  of  certain  classes  of 
persons  (minor  orphans,  half-orphans,  etc.),  even  when  viewed 
by  the  light  of  the  rule  of  construction,  expressio  unius  est 
exclusio  alterius,  does  not  preclude  the  state  from  the  exercise 
of  the  right  to  apply  its  police  power  on  all  proper  and  appro- 
priate occasions,  and  to  pass  laws,  such  as  the  one  before  us, 
whose  purpose  is  to  protect  the  lives,  health,  and  general  hap- 
piness of  its  inhabitants.  And  it  is  equally  patent,  for  reasons 
abeady  given,  that  the  act  does  not  authorize  the  state  bureau 
of  tuberculosis  or  the  state  board  of  health  to  interfere  with 
or  supervise  counties,  their  property  or  aflfairs.  As  stated,  the 
supervisory  control  exercised  by  the  state  under  the  act  is 
over  the  tuberculosis  patients  in  the  hospitals  of  those  coun- 
ties conforming  in  their  treatment  of  those  cases  to  the  regu- 
lations of  said  state  bureau. 

It  is  conceded  that  the  petitioner  maintains  a  tuberculosis 
ward  in  connection  with  its  county  hospital  conforming  in 
all  particulars  to  the  rules  established  by  the  state  bureau 
of  tuberculosis  for  the  regulation  thereof. 

In  accordance  with  the  foregoing  views,  the  demurrer  inter- 
posed by  the  respondent  to  the  petition  is  hereby  overruled, 
and  a  writ  of  mandate  is  hereby  ordered  to  issue  out  of  this 
court  directed  to  said  respondent,  commanding  him  to  isano 
to  and  in  behalf  of  the  petitioner  his  warrant  for  the  amount 
named  in  the  petition. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[CiT.  No.  1933.    First  Appellate  Diatrict.— March  3,  1917.] 

ZANONA  MATCHETTB  et  al.,  Respondents,  v.  CALIFOB- 
NIA  FRUIT  CANNERS  ASSOCIATION  (a  Corpora, 
tion),  Appellant.. 

Master  and  Bebvant— Safe  Plaox  to  Woek— Ohoioe  of  Danoeeou3 
Wat — Contributory  Negligence. — The  duty  of  an  employer  to  fur- 
nish an  employee  with  a  reasonably  safe  place  to  work  is  fulfilled 
when  he  exercises  ordinary  care  for  that  purpose,  and  when  a  safe 
way  has  been  provided,  and  another  and  dangerous  way  exists,  if 
the  employee  chooses  to  take  the  dangerous  way  and  is  injured,  he 
is  guilty  of  contributory  negligence  as  a  matter  of  law. 

Id. — ^Death  op  Bailboad  BrakKman — Selection  op  Place  or  Obvious 
Danger — Contbibutoby  Negugence. — In  an  action  for  the  death  of 
a  brakeman  killed  while  switching  cars  in  the  yards  of  a  canning 
company,  the  deceased  is  properly  held  guilty  of  contributory  negli' 
gence,  as  a  matter  of  law,  where  it  is  shown  that  he  was  an  experi' 
enced  brakeman,  and  that  he,  in  the  performance  of  his  duty,  had 
free  choice  of  several  positions,  and  selected  one  of  obvious  danger. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas,  Beedy  &  Lanagan,  for  Appellant. 

Preston  &  Preston,  and  Barrett  &  Thomas,  for  Respondents. 

KERRIGAN,  J. — Charles  C.  Matchette,  a  brakeman  in  the 
employ  of  the  harbor  commissioners  of  the  state  of  California 
on  its  belt  line  railroad  in  the  city  and  county  of  San  Fran- 
cisco, met  his  death  while  in  the  performance  of  his  duties 
as  a  member  of  a  switching  crew  on  the  premises  of  the  de- 
fendant, the  California  Fruit  Canners  Association.  This 
action  was  brought  by  his  widow  and  minor  daughter  to  re- 
cover damages  for  his  death,  which  is  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiffs  and  against  the  de- 
fendant for  the  sum  of  five  thousand  dollars,  and  from  the 
judgment  and  from  an  order  denying  a  new  trial  the  defend- 
ant appeals. 


Digitized  by 


Google 


March,  1917.]    Matcuette  v.  CuAFOBmA  F.  C.  Assn.      157 

The  first  contention  of  the  appellant  is  that  the  evidence 
fails  to  establish  that  any  duty  owed  to  the  deceased  by  the 
appellant  was  left  unperformed,  or  that  it  was  guilty  of  any 
negligence  whatever,  but  that,  on  the  contrary,  the  evidence 
afl&rmatively  shows  that  the  death  of  Matchette  resulted  from 
fais  own  negligence.  From  the  correctness  of  this  contention 
we  see  no  escape. 

The  record  discloses  the  following  facts :  The  defendant  at 
the  time  of  the  injury  complained  of  owned  and  maintained 
certain  buildings  situated  in  San  Francisco,  which  it  used  in 
the  operation  of  its  business  of  canning  fruit  and  for  ware- 
house purposes.  Between  these  buildings  was  a  space  of  some 
seventy-two  feet  or  thereabouts  upon  which  were  constructed 
two  spur  tracks  from  the  belt  line  railroad  owned  and  oper- 
ated by  the  state  of  California.  These  spur  tracks  were 
standard  gauge,  and  their  length  on  defendant's  property  was 
approximately  210  feet.  At  the  point  where  these  tracks 
entered  the  defendant's  property  they  were  built  on  a  curve, 
the  curve  continuing  a  distance  of  some  120  feet,  from  which 
point  the  tracks  ran  straight  for  a  like  distance  upon  said 
property.  Parallel  to  the  track  throughout  its  entire  length 
and  on  the  westerly  side  of  the  cannery  building  there  had 
been  erected  a  platform,  varying  in  width  from  the  point 
where  the  track  was  straight  to  the  place  of  the  accident,  and 
the  edge  of  which  was  about  four  feet  eight  inches  from  the 
outer  rail  of  the  easterly  spur  track.  The  tracks  were  laid 
upon  a  trestle  about  fourteen  feet  high,  which  rested  upon 
the  basement  of  the  building,  and  the  platform  was  about 
three  feet  six  or  seven  inches  above  the  level  of  the  track. 
On  the  morning  of  February  23,  1911,  the  day  of  the  accident, 
the  switching  crew  of  which  deceased  was  a  member  had 
switched  one  car  on  to  the  westerly  spur  track  on  defendant's 
premises,  and  then  pulled  their  train  back  into  Beach  Street, 
which  bounds  the  south  side  of  defendant's  plant,  and 
switched  a  large  box-car  loaded  with  cans  upon  the  easterly 
spur  track.  The  switching  equipment  of  the  railroad  con- 
sisted of  an  engine  and  a  flat-car  called  a  trailer.  The  crew 
was  composed  of  the  engineer  and  fireman,  two  switchmen,  and 
a  foreman.  The  deceased  was  one  of  the  switchmen,  and  it 
was  his  duty  on  this  occasion  to  spot  the  car  that  was  being 
delivered,  that  is,  to  put  it  at  a  place  on  defendant's  spur 
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track  indicated  by  the  foreman.  When  the  train  which  caused 
the  accident  was  being  backed  in  it  consisted  of  an  engine, 
next  the  trailer,  and  the  box-car  that  was  being  delivered. 
The  trailer  had  a  running-board  at  one  end,  upon  which  the 
other  switchman — Conway,  by  name — took  a  position  where 
he  could  receive  and  transmit  to  the  fireman  or  engineer  the 
signals  given  by  the  deceased.  In  the  performance  of  his 
duties  deceased  took  a  position  against  the  platform  before 
mentioned,  and  as  the  train  came  in  over  the  easterly  spur 
track  and  swung  on  the  curve  the  middle  of  the  large  box-car 
struck  him  and  pressed  him  against  the  edge  of  the  platform, 
causing  his  death.  The  evidence  conclusively  shows  that  the 
deceased  had  been  in  the  railroad  business  for  a  number  of 
years  and  was  an  experienced  brakeman ;  that  at  the  time  of 
the  accident  he  had  been  employed  on  the  belt  line  road  for 
several  months  as  a  member  of  the  switching  crew,  and  had 
been  upon  the  defendant's  premises  many  times  before,  and 
that  he  had  on  former  occasions  been  accustomed  to  deliver 
large  box-cars,  such  as  the  one  that  crushed  him,  upon  this 
identical  spur.  The  evidence  further  shows  that  the  position 
which  the  deceased  took  was  not  necessary  for  the  perform- 
ance of  his  duties.  The  engine  was  in  such  a  position  that 
he  could  not  signal  directly  to  the  engine  crew,  and  it  was 
his  business  only  to  instruct  his  fellow-switchman,  who  was 
on  the  trailer  and  who  in  turn  would  pass  on  the  signal  to  the 
engine  crew.  There  was  no  object  to  be  served  by  his  being 
upon  the  ground,  the  chief  purpose  of  a  switchman  taking 
such  a  position  being  to  couple  or  uncouple  cars,  or  to  give 
signals  directly  to  the  engine  crew  or  throw  switches — none 
of  whicTi  acts  were  required  of  the  deceased  at  this  time, 
Conway  being  there  for  that  purpose.  The  duty  of  deceased 
was  merely  to  spot  the  car.  In  the  performance  of  that  duty 
he  had  free  choice  of  several  positions  where  he  could  have 
stood.  He  could  have  stood  upon  the  platform,  or  he  could 
have  signaled  from  the  side  or  top  of  the  car,  or  he  could 
have  stood  between  the  tracks. 

Under  these  circumstances  it  is  argued  by  the  appellant 
that  the  deceased  selected  a  place  of  obvious  danger  to  per- 
form his  duties ;  that  he  knew,  or  ought  to  have  known,  that 
while  a  space  of  less  than  five  feet  between  the  outer  rail  and 
the  platform  on  a  curved  track  might  leave  room  enough  in  the 
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case  of  a  flat-car,  that  when  a  large  car  with  its  additional 
overhang  such  as  caused  his  death  was  being  switched  in  it 
was  impossible  for  a  man  to  stand  there  and  avoid  being  struck 
by  the  car. 

The  duty  of  an  employer  to  furnish  an  employee  with  a 
reasonably  safe  place  to  work  is  fulfilled  when  he  exercises 
ordinary  care  for  that  purpose.  Deceased  was  properly  upon 
defendant's  premises  under  an  implied  invitation.  It  was  the 
defendant's  duty  to  use  reasonable  care  in  providing  a  reason- 
ably safe  place  for  decedent  to  work,  and,  so  far  as  the  evi- 
dence shows,  it  fully  discharged  that  duty.  Deceased  was 
an  employee  of  the  belt  line  railroad,  and  under  the  control 
of  his  superiors.  The  appellant  could  not  instruct  him  as  to 
the  manner  in  which  he  should  do  his  work.  The  deceased 
had  assisted  in  bringing  up  the  car  which  crushed  him,  knew 
its  dimensions,  and  was  an  experienced  brakeman,  and  he 
had  a  free  choice  as  to  where  he  should  stand  to  spot  from, 
and  he  chose  a  place  of  obvious  danger.  The  location  by 
defendant  of  the  permanent  structures  necessary  and  con- 
venient to  accommodate  its  business  near  the  tracks  did  not 
of  itself  constitute  a  danger;  and  even  assuming  that  it  did, 
it  was  obvious  to  the  deceased,  who,  as  we  have  said,  was  an 
experienced  railroad  man.  The  recent  case  of  Hontz  v.  San 
Pedro  etc.  B.  R.  Co.,  173  Cal.  750,  [161  Pac.  971],  is  in  our 
opinion  on  all-fours  with  the  case  at  bar.  There  the  deceased 
was  an  experienced  brakeman,  and  while  a  member  of  a  switch- 
ing crew  engaged  in  moving  cars  in  the  lumber-yard  of  the 
defendant  company  was  killed.  Over  a  spur  track  in  the 
lumber-yard  there  was  a  drawbridge  which  was  raised  to  an 
upright  position  when  switching  was  in  progress.  At  times 
when  raised  the  drawbridge  sagged  and  leaned  a  trifle  over  a 
pit.  This  fact  constituted  no  peril  when  flat-cars  only  were 
being  handled,  but  it  brought  the  bridge  close  to  the  side  of 
box-cars.  The  bridge  at  the  time  of  the  accident  was  raised, 
and  it  leaned  slightly  toward  the  track.  Decedent  knew  the 
position  of  the  bridge,  but  for  some  unexplained  reason  in 
broad  daylight,  and  without  any  necessity  for  so  doing,  he 
started  to  dimb  the  ladder  on  the  side  of  a  moving  box-car, 
and  before  reaching  the  top  came  into  collision  with  the  bridge 
and  was  killed.  Mr.  Justice  Henshaw,  in  delivering  the 
opinion  of  the  court,  said:  ''It  is  a  universal  principle  that 
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when  a  safe  way  has  been  provided  for  an  employee  for  the 
performance  of  an  act,  and  another  and  dangerous  way  exists, 
if  the  employee  chooses  to  take  the  dangerous  way  and  is 
injured,  he  is  guilty  of  contributory  negligence  as  a  matter 
of  law/' 

It  is  argued  by  plaintiffs,  however,  that  the  questions  of 
negligence  and  contributory  negligence  were  for  the  jury; 
and  that  as  those  questions  were  resolved  in  plaintiffs'  favor, 
this  court  should  not  disturb  the  verdict  and  the  judgment 
based  thereon.  The  case  last  cited  effectively  disposes  of 
this  contention  also,  for  it  is  there  said:  **But  if  in  cases 
such  as  this  it  is  to  be  said  that  the  question  of  contributory 
negligence  is  one  of  fact,  it  is  extremely  diflScult  to  conceive 
of  a  case  where  it  could  be  one  of  law.'*  This  statement  of 
the  law  is  applicable  with  equal  force  to  the  present  case, 
for  the  facts  and  conditions  upon  which  the  question  arises 
are  identical.  Here,  although  the  distance  between  a  car 
of  ordinary  size  and  the  platform  was  not  great,  still  it  was 
perhaps  sufficient  for  a  brakeman  using  great  care  to  stand 
there,  but  when  large  cars  were  switched  in  he  could  not  do 
so  without  being  struck;  and,  as  before  stated,  the  deceased 
was  familiar  with  the  premises,  experienced,  and  had 
switched  in  like  cars  before,  at  which  times  he  spotted  from 
other  positions.  The  entire  evidence  thus  shows  conclusively 
that  the  deceased  was  killed  through  his  own  negligence. 

Untenable,  also,  is  the  contention  of  the  plaintiffs  that  the 
defendant  created  a  trap  by  failing  to  comply  with  the  terms 
of  a  contract  it  had  entered  into  with  the  Southern  Pacific 
Railroad  Company,  under  which  the  track  was  built,  which 
in  part  provided  that  defendant  was  not  to  erect  or  maintain 
a  platform  nearer  to  the  track  than  four  feet  eight  inches. 
The  rights  of  the  parties  hereto,  as  the  trial  court  correctly 
instructed  the  jury,  are  in  no  manner  measured  by  or  de- 
pendent upon  such  contract.  The  obvious  purpose  of  the 
provision  in  that  contract  was  to  leave  a  space  that  would 
accommodate  large  cars;  and  even  if  the  provision  had  been 
complied  with,  the  space  would  have  been  increased  but  a  tew 
inches,  and  the  danger,  for  aught  the  evidence  shows,  would 
have  been  equally  great,  because  any  person  who  stood  be- 
tween the  car  and  the  platform  when  large  cars  were  switched 
in  was  certain  in  any  case  to  be  struck. 
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In  view  of  the  conclusion  we  have  thns  reached  it  becomes 
onnecessary  to  notice  the  qaestion  of  the  proximate  cause  of 
the  injnry  and  farther  qaestions  presented  by  the  briefiL 

The  judgment  and  order  are  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  2,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  30,  1917. 


[(Mm.  No.  531.    Second  Appellate  Distriet.— Mareli  8,  1917.] 

In  the  Matter  of  the  Application  of  P.  L.  SMITH  for  a  Writ 
of  Habeas  Corpus. 

JILiTNKnPAL  Obdinance— Licensing  of  Motor  VBHTcr,fs — ^UsiNa  Stbiets 
won  Cabbiaqe  of  Passsnoebs  Between  Outside  Points. — A  pro- 
Tision  of  an  ordinanee  of  a  city  of  the  sixth  class  makisg  it  unlaw- 
ful, without  first  obtaining  a  license  so  to  do,  for  anj  person  to 
operate  or  carry  on  the  business  of  operating  any  auto  bus  or  motor 
Tehiele  orer  the  streets  of  the  city  in  carrying  passengers  for  hire 
from  one  point  to  another,  both  of  which  points  are  outside  the 
eity  boundaries,  is  invalid,  as  being  in  excess  of  the  authority  given 
to  cities  of  the  sixth  class  by  subdivision  10  of  section  862  of  the 
charter  for  cities  of  the  sixth  class  to  license  for  the  purpose  of 
revenue  and  regulation  every  kind  of  business  transacted  and  carried 
on  in  the  city. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  E.  McDowell,  for  Petitioner. 

Hartley  Shaw,  for  Respondent. 

SHAW,  J. — ^An  ordinance  of  the  city  of  Tropico,  which 
is  a  city  of  the  sixth  class,  among  other  things,  contained  a 
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provision  in  effect  making  it  unlawful,  without  first  obtain- 
ing a  license  so  to  do,  for  any  person  to  operate  or  carry  on 
the  business  of  operating  any  auto  bus  or  motor  vehicle  over 
the  streets  of  said  city  in  carrying  passengers  for  hire  from 
one  point  to  another,  both  of  which  points  are  outside  the 
boundaries  thereof.  Upon  a  complaint  charging  petitioner 
with  the  violation  of  this  ordinance,  in  that  on  November  21, 
1916,  he  did  "unlawfully  operate  a  motor  vehicle  engaged  in 
the  business  of  carrying  passengers  for  hire,  which  said 
motor  vehicle  was  then  and  there  operated  and  run  over  a 
particular  route  and  between  particular  points,  to  wit:  be- 
tween the  city  of  Bakersfield  and  the  city  of  Los  Angeles, 
through  the  city  of  Tropico  and  over  San  Fernando  boule- 
vard, a  public  street  in  said  city,  without  first  paying  a  license 
fee  and  obtaining  a  license  therefor  from  said  city  of  Tropico, 
contrary  to  the  provisions  of  ordinance  No.  119  of  said  city," 
a  warrant  was  issued  upon  which  he  was  arrested  and  held  in 
custody  by  the  city  marshal. 

Petitioner  contends  that  the  provision  of  said  ordinance 
with  the  violation  of  which  he  is  charged  is  invalid  for  a 
number  of  reasons,  chief  among  which  is  the  claim  that  a 
city  of  the  sixth  class  is  not  vested  with  authority  to  enact 
an  ordinance  imposing  a  tax  by  license  or  otherwise  upon 
motor  vehicles  conducting  the  business  of  transporting  pas- 
sengers from  Los  Angeles  to  Bakersfield  over  public  highways 
a  small  part  of  which  extend  through  the  city  of  Tropico, 
where,  <is  here  conceded,  no  stops  are  made  for  the  purpose 
of  either  taking  on  or  discharging  passengers  in  such  city, 
nor  any  soliciting  of  business  had  therein.  While  under  its 
police  power  such  city  may  adopt  and  compel  the  observance 
of  all  reasonable  measures  intended  for  the  regulation  of 
traffic  over  the  streets  by  all  persons  operating  motor  vehicles 
thereon,  its  sole  power  to  levy  a  tax  of  this  character  is  found 
in  subdivision  10,  section  862,  of  the  charter  for  cities  of  the 
sixth  class  (Deering's  Gen.  Laws,  ed.  1915,  p.  1123),  which 
provides  that  the  board  of  trustees  of  said  city  shall  have 
power  **to  license,  for  the  purpose  of  revenue  and  regulation, 
all  and  every  kind  of  business  authorized  by  law  and  trans- 
acted and  carried  on  in  such  city  or  town,  and  all  shows, 
exhibitions,  and  lawful  games  carried  on  therein;  to  fix  the 
rates  of  license  tax  upon  the  same,  and  to  provide  for  the 
collection  of  the  same  by  suit  or  otherwise."    Under    this 
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provision  the  power  of  the  city  to  impose  a  license  upon  a 
business  is  clearly  limited  to  that  only  which  is  ^*  transacted 
and  carried  on  in  such  city."  That  by  virtue  of  this  section 
the  city  of  Tropico  may  require  persons,  companies,  or  cor- 
porations who  therein  conduct  the  business  of  transporting 
passengers  for  hire  to  be  licensed,  admits  of  no  question.  It 
is  the  occupation,  however,  not  an  act  which  is  merely  inci- 
dental thereto,  which  is  subject  to  the  tax.  (Merritt  v.  State, 
19  Tex.  App.  435;  Weil  v.  State,  52  Ala.  19;  Merced  County 
V.  Helm,  102  Cal.  159,  [36  Pac.  399].)  Business  is  defined 
as  that  which  occupies  the  time,  attention,  or  labor  of  men 
for  the  purpose  of  profit  or  improvement.  {Trustees  of 
Columbia  College  v.  Lynch,  47  How.  Pr.  (N.  T.)  273.)  It 
may  be  said  to  embrace  all  things  necessary  to  be  done  to 
fully  accomplish  the  purpose  implied  by  the  undertaking. 
The  business  conducted  by  petitioner,  as  alleged  in  violation 
of  the  ordinance,  is  that  of  transporting  passengers  for  hire, 
not  in  the  city,  but  between  termini  both  of  which  are  outside 
thereof,  incidental  to,  connected  with,  and  as  a  part  of  which 
a  number  of  acts  other  than  transportation,  such  as  soliciting 
business,  taking  on  and  discharging  passengers,  collecting 
fares,  and  caring  for  their  welfare  en  route,  are  necessary 
to  be  performed.  The  transportation  of  the  passengers  over 
any  particular  part  of  the  public  highway  is  one  of  the  inci- 
dents of  the  business,  but  it  no  more  constitutes  the  business 
than  does  the  collection  of  their  fares.  Hence,  it  cannot  be 
said  that  the  carrying  of  passengers  for  hire  from  Los 
Angeles  to  Bakersfield  by  means  of  a  motor  vehicle  operated 
over  the  public  highway,  a  part  of  which  extends  through 
Tropico,  where  no  stops  are  made,  nor  any  of  the  incidental 
acts  of  such  transportation  performed  other  than  traveling 
along  the  streets,  constitutes  a  business  ** transacted  and 
carried  pn  in  such  city."  Adopting  the  contrary  view  urged 
by  respondent,  the  conclusion  must  logically  follow  that  a 
physician,  grocer,  plumber, — ^indeed,  everyone  engaged  in  a 
professional  calling  or  business  in  one  city,  having  occasion 
to  make  a  professional  call  or  deliver  goods  to  a  purchaser,  to 
do  which  required  him  to  travel  upon  the  hiLrhways  through 
other  cities,  could  under  a  like  provision  of  the  ordinance  to 
that  here  involved  be  subjected  to  a  tax  in  the  guise  of  a 
license  levied  upon  the  theory  that  such  use  of  the  streets 
constituted  "a  business  transacted  and   carried  on"  in   thj 
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different  eities  through  which  he  passed.  While  the  use  of 
the  streets  may  be  regulated,  the  city  has  no  power  to  convert 
them  into  toll  roads  and  thus  exact  tribute  from  those  who  in 
the  conduct  of  business  elsewhere  have  occasion  to  use  them 
solely  as  highways. 

For  the  reasons  given,  the  provision  of  the  ordinance  in 
question  for  the  violation  of  which  petitioner  is  deprived  of 
his  liberty  is  invalid.  It  is  therefore  ordered  that  he  be  dis- 
eharged  from  the  custody  of  the  city  marshaL 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[OIt.  No.  1660.    Second  Appellate  District. — Marcb  S,  1917.] 

BENJAMIN  WEST,  Respondent,  v.  JESSE    A.  LINNET 
AND  COMPANY,  a  Copartnership,  et  al.,  Appellants. 

KMUOXMOE— INJUBT  TO  PAINTEft— FALL  OF  8CAm)Ii>— SUITICTKNCT  OF 

BnDENCE. — ^In  an  action  for  damages  for  personal  injuries  sustained 
bj  a  painter  from  the  fall  of  the  scaffold  upon  which  he  was  work- 
ing, evidence  that  it  was  possible  for  the  employers  of  the  plaintiff 
to  have  secured  the  scaffold  against  slipping  of  the  shingles  to 
which  it  was  attached  by  fastening  a  rope  to  the  hooks  and  tying 
it  to  a  chimney  on  the  top  of  the  building,  is  sufficient  to  sustain 
the  finding  that  the  defendants  were  negligent  in  not  providing 
plaintiff  a  safe  place  to  work. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Louis  W.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robt.  T.  Linney,  and  Ralph  W.  Schoonover,  for  Appellants. 

Harriman,  Byckman  &  Tuttle,  for  Respondent 

CONRET,  P.  J. — In  this  action  it  was  alleged  by  the  plain- 
tiflf  that  he  was  employed  by  the  defendants  as  a  house 
painter  upon  a  certain  house  in  the  city  of  Los  Angeles;  that 
while  working  in  the   course  of   that    employment  upon  a 
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scaffold  supplied  and  erected  by  defendants  and  suspended 
by  ropes  and  hooks  from  the  building,  the  scaffold  suddenly 
and  without  warning  and  through  the  negligence  of  the  de- 
fendants, fell  and  precipitated  plaintiff  to  the  ground  below 
whereby  he  receiv^  the  described  injuries.  It  was  pleaded 
that  the  negligence  of  the  defendants  consisted  in  failure  to 
provide  plaintiff  a  secure  and  sufScient  scaffold  upon  which  to 
work,  and  proper  and  sufficient  supports  for  said  scaffold. 
Defendants  appeal  from  the  judgment  and  from  an  order 
denying  their  motion  for  a  new  trial. 

It  is  conceded  that  the  ropes,  hooks,  jacks,  and  platform 
constituting  the  scaffold  were  supplied  by  the  defendants  to 
the  plaintiff  and  two  other  workmen  who  were  co-operating 
with  him  as  fellow-workmen  in  painting  the  house.  It  was 
also  shown  without  conflict  in  the  evidence  that  the  scaffold 
fell  suddenly  and  without  warning,  and  thereby  the  plaintiff 
received  his  injuries.  The  scaffold  was  erected  by  woi^men 
of  the  defendants  who  put  the  materials  in  place  and  swung 
the  platform  into  the  position  where  it  was  when  it  fell.  It 
was  clearly  shown  by  the  evidence,  and  is  not  disputed,  that 
the  scaffold  was  of  a  kind  commonly  used  and  well  approved 
in  the  painting  business,  and  that  the  particular  materials 
were  superior  of  their  kind  and  in  first-class  condition.  The 
method  of  erecting  the  scaffold  was  as  follows :  The  ropes  were 
hung  from  hooks  which  were  fastened  to  roof  jacks  which 
rested  upon  the  shingles  of  the  roof.  The  upper  end  of  each 
jack  was  thrust  under  an  upper  course  of  shingles,  and  the 
jacks  were  prevented  from  slipping  by  certain  rows  of  screws 
the  points  of  which  were  arranged  so  as  to  catch  upon  the 
shingles  of  the  roof.  Two  shingles  at  the  lower  side  of  the 
roof,  and  upon  which  one  of  the  jacks  rested,  slipped  out  of 
place  and  fell  to  the  ground.  At  the  same  instant  the  jack 
and  hook  slipped  off,  thereby  causing  the  rope  and  platform 
tofalL 

In  his  testimony  the  plaintiff  described  the  staging  and  the 
materials  by  which  it  was  upheld,  and  stated  that  when  the 
staging  was  put  up  he  tested  the  falls  by  swinging  upon  each 
of  the  ropes  attached  to  two  of  the  hooks  ''before  we  put  the 
scaffolding  on."  Lee  Wilson,  a  witness  for  the  defendants, 
was  one  of  the  men  working  with  the  plaintiff.  Wilson  tes- 
tified that,  with  the  assistance  of  one  Doremus,  he  placed  the 
hooks  on  the  roof  and  tested  them;  that  he  waited  at  each 
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hook  until  it  was  tested,  and  this  one  looked  perfectly  safe; 
that  in  this  particular  ease  he  had  no  doubt  of  its  safety, 
but  because  of  the  appearance  of  the  shingles  he  made  an 
extra  test ;  that  he  made  an  examination  of  the  shingles  to  see 
if  they  were  nailed  or  loose,  and  they  were  not  loose  at  the 
time  he  put  down  the  jack.  The  plaintiff  did  not  take  part  in 
placing  the  hooks  on  the  roof  or  share  in  putting  up  the 
apparatus,  except  that  he  tested  the  falls  as  above  stated. 
As  to  the  safety  of  the  shingles  and  of  the  placing  of  the 
hooks  thereon,  he  relied  upon  the  defendants  and  upon  his 
fellow- workmen ;  also,  a  member  of  defendant  partnership 
was  present  when  the  scaffold  was  put  up.  The  roof  was  old 
and  weather  beaten.  Immediately  after  the  accident  some 
pieces  of  shingle  of  that  character,  apparently  corresponding 
to  the  shingle-space  left  vacant  on  the  edge  of  the  roof,  were 
found  lying  on  the  ground  where  the  scaffold  fell.  These 
were  exhibited  to  the  court  in  connection  with  the  testimony, 
but  are  not  before  us. 

It  was  possible  to  have  secured  the  scaffold  against  slipping 
of  the  shingles  and  a  consequent  fall,  by  fastening  a  rope  to 
the  hooks  and  tying  it  to  a  chimney  on  top  of  the  roof.  This 
actually  had  been  done  while  they  were  painting  another  side 
of  the  house.  Under  the  circumstances  shown,  we  cannot  say 
that  there  is  no  evidence  tending  to  prove  that  the  defend- 
ants negligently  failed  to  provide  plaintiff  a  safe  scaffold 
upon  which  to  work. 

The  accident  occurred  on  the  sixteenth  day  of  October, 
1912.  At  that  time  there  was  in  effect  a  statute  relating  to 
the  liability  of  employers  for  injuries  of  this  kind.  (Stats. 
1911,  p.  796.)  Section  1  of  that  act  provided  that  in  ac- 
tions of  this  class,  **the  fact  that  such  employee  may  have 
been  guilty  of  contributory  negligence  shall  not  bar  a  re- 
covery therein  where  his  contributory  negligence  was  slight 
and  that  of  the  employer  was  gross,  in  comparison,  but  the 
damages  may  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  employee."  It 
was  further  provided  that  it  shall  not  be  a  defense  that  the 
injury  was  caused  in  whole  or  in  part  by  the  want  of  ordinary 
or  reasonable  care  of  a  fellow-servant.  Negligence  of  the 
defendants  having  been  shown,  the  burden  was  upon  the  de- 
fendants to  establish  their  pica  of  contributory  negligence. 
In  order  to  establish  such  plea,  it  must  have  been  made  to 


Digitized  by 


Google 


March,  1917.]     Stewart  v.  Stewart  Hotel  Co.  167 

appear  not  only  that  the  plaintiff  was  negligent,  bnt  that  such 
negligence  was  a  proximate  cause  of  the  accident;  and  even 
if  these  conditions  were  established,  the  plaintiff's  cause  of 
action  could  not  be  entirely  defeated  if  the  court  or  jury 
found  from  the  evidence  that  the  contributory  negligence  of 
the  plaintiff  "was  slight  and  that  of  the  employer  was  gr.^ss, 
in  comparison.*'  Applying  the  evidence  in  this  case  to  the 
rules  governing  contributory  negligence  under  this  statute, 
we  cannot  say  that  the  court  was  not  justified  in  its  finding 
that  plaintiff's  injuries  were  not  proximately  caused  or  con- 
tributed to  by  his  own  negligence  or  fault.  There  is  some 
testimony  tending  to  show  that  the  plaintiff,  in  some  of  his 
movements  to  and  fro  upon  the  scaffold,  violated  certain 
•rules  current  among  painters  which  are  usually  observed  for 
the  purpose  of  avoiding  accident.  But  these  acts  of  the 
plaintiff  had  been  completed  prior  to  the  time  of  the  accident, 
and  were  not  such  as  to  require  the  court  to  find  that  they 
were  the  acts  which  caused  the  scaffold  to  fall. 
Hie  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[dY.  No.  1620.    Third  Appellate  District.— Marcb  5,  1917.] 

CHARLES  A.  STEWART  et  al.,  Respondents,  v.  STEWART 
HOTEL  COMPANY  (a  Corporation),  et  al..  Appellants; 
CAROLINE  B.  DETWILER  et  al.,  Cross-complainants 
and  Appellants. 

STEWART  ESTATE  COMPANY  (a  Corporation),  Re- 
spondent, V.  STEWART  HOTEL  COMPANY  (a  Cor- 
poration),  Appellant;  CAROLINE  B.  DETWILER  et 
al.,  Appellants;  STEWART  ESTATE  COMPANY  et  al., 
Respondents. 

OcmPOBATiONS — ^Transfer  of  Assets  poe  Stock — Avoidance  op  Finan- 
cial BxjiN  —  Leoalitt  OF  Transaction. — A  corporation,  to  save 
itself  from  financial  ruin,  may,  in  view  of  section  343  of  the  Civil 
Code,  permitting  corporations  to  acquire  their  own  stock  under  the 
assessment  scheme  provided  by  law,  make  a  transfer  of  its  assets  in 
^nsideration  of  a  delivery  to  it  of  its  own  stock,  without  violating 
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the  prorisions  of  section  809  of  mieh  code,  deelaiing  that  direetors 
of  corporations  shall  not  dividOy  withdraw,  or  paj  to  the  stock- 
holders anj  part  of  the  capital  stock. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    George  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  P.  Hubbard,  for  Appellants  Stewart  Hotel  Com- 
pany, Noah  W.  Gray,  and  Charles  E.  Linzee. 

Stratton,  Kaufman  &  Torchiana,  and  W.  W.  Kaufman, 
for  Appellants  Caroline  B.  Detwiler,  De  Etta  A.  Detwilery 
A.  K.  Detwiler,  and  J.  B.  Harrison. 

Edgar  C.  Chapman,  for  Appellants  J.  W.  Mason  and  Rose 
Mason. 

Lilienthal,  McKinstry  &  Baymond,  for  Appellant  John  G. 
Barker. 

Brittain  &  Kuhl,  for  Respondents  Charles  A.  Stewart, 
Margaret  Stewart,  and  Stewart  Estate  Company. 

CHIPMAN,  P.  J. — The  transcript  concerns  two  actions, 
commenced  in  the  superior  court  of  the  city  and  county  of 
San  Francisco,  namely,  one  numbered  39,900,  Charles  A. 
Stewart  and  Margaret  Stewart  v.  Stewart  Hotel  Company  et 
al.;  and  one  numbered  39,901,  Stewart  Estate  Company  v. 
Stewart  Hotel  Company  et  al.  The  actions  were  consolidated 
and  tried  together  under  stipulation  that  the  evidence  taken 
should  apply  interchangeably  to  each  of  said  actiouB.  Both 
are  in  form  the  ordinary  actions  to  quiet  title — ^the  action 
39,900  to  the  title  to  a  certain  leasehold  interest  in  the  real 
estate  referred  to  in  and  the  subject  of  the  action  39,901,  and 
also  certain  furniture  and  equipment  constituting  what  is 
spoken  of  as  the  hotel  plant  of  the  Hotel  Stewart,  situated 
on  Geary  Street,  between  Mason  and  Powell  Streets,  in  said 
city.  The  controversy  is  between  plaintifiEs  in  both  actions 
and  the  defendants,  the  Stewart  Hotel  Company  and  certain 
of  its  stockholders. 
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The  Stewart  Hotel  Company  was  incorporated  in  June, 
1906,  for  the  purpose  of  conducting  a  hotel  soon  after  the 
great  fire  and  earthquake  of  April,  1906.  The  corporation 
acquired  certain  leasehold  interests  in  some  improved  lots 
situated  at  the  comer  of  Qough  and  Eddy  Streets,  in  said 
city.  There  were  six  incorporators,  each  of  whom  contri- 
buted five  thousand  dollars,  which  appears  to  have  been  the 
only  cash  contributions  to  the  corporation.  They  were  plain- 
tiffs, Charles  A.  Stewart  and  Margaret  Stewart,  his  sister, 
and  defendants  John  W.  Mason,  John  G.  Barker,  T.  W. 
Nowlin,  and  A.  K.  Detwiler.  Up  to  January  14,  1908,  the 
Stewart  Hotel  Company  had  issued  six  thousand  shares  of  its 
authorized  capitalization  of  seven  thousand  five  hundred 
shares,  of  the  par  value  of  ten  dollars  each.  The  buildings 
on  these  lots  were  reconstructed  and  put  in  condition  for 
hotel  purposes  and  were  opened  to  the  public  under  the 
name  of  Jefferson  Hotel.  Charles  A.  Stewart  was  president 
of  the  corporation,  and  both  he  and  Margaret  Stewart  were 
at  all  times  members  of  the  board  of  directors  until  shortly 
after  May  12,  1908,  and  jointly  owned  two  thousand  shares 
or  one-third  of  the  issued  shares  of  the  Stewart  Hotel  Com- 
pany. They  also  owned  a  lot  on  the  southerly  side  of  Geary 
Street,  near  Powell,  upon  which  they  erected  an  eight-story 
building  to  be  known  as  the  ** Hotel  Stewart."  During  the 
progress  of  the  construction  of  this  building  the  Stewart 
Hotel  Company  entered  into  negotiations  with  the  Stewarts, 
Charles  and  Margaret,  for  a  lease  of  the  Hotel  Stewart,  and, 
in  the  latter  part  of  September,  1907,  the  work  of  installing 
the  furniture  and  equipment  was  commenced  and  the  hotel 
was  opened  for  business  the  latter  part  of  November  or  early 
in  December,  1907.  On  January  2,  1908,  a  lease  of  the 
Hotel  Stewart  premises  was  entered  into  between  the  Stew- 
arts, individually,  and  the  Stewart  Hotel  Company,  **for 
the  full  term  of  ten  years  from  and  after  the  first  day  of 
January,  1908,"  at  the  monthly  rental  of  three  thousand  five 
hundred  dollars,  containing  the  usual  covenants  found  in 
such  leases,  and  requiring  the  lessees  to  furnish  a  surety 
bond  in  the  sum  of  fifteen  thousand  dollars  to  secure  the 
payment  of  rents  and  the  keeping  of  the  terms  of  the  leas  3. 
The  books  of  the  Stewart  Hotel  Company  showed  net  profits 
of  the  Jefferson  Hotel  as  follows :  In  January,  1908,  $1,566.56  ; 
in   February,    $2,991.25;    in    March,    $1,901.37;    in    April, 
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$1,474.86.  The  Hotel  Stewart  was  fitted  out  at  an  expendi- 
ture of  $106,528.69,  on  account  of  which  there  had  been  paid 
by  said  company,  prior  to  May  12,  1908,  as  found  by  the 
court,  *'only  the  sum  of  $24,328.12,"  and  that  on  that  date 
the  company  was  indebted  to  various  creditors  about  the 
sum  of  ninety  thousand  dollars,  and,  in  addition  thereto, 
two  thousand  dollars  on  a  promissory  note  to  Ella  R.  Ran« 
som  and  $3,528.60  to  the  Stewarts  for  rent  of  the  Hotel 
Stewart.  It  appeared  that  the  Hotel  Stewart,  to  the  close 
of  April,  1908,  suffered  operating  net  losses  as  follows:  Jan- 
uary, 1908,  $5,516.45;  February,  $1,664.25;  March,  profit, 
$420.70;  April,  loss,  $1,369.95.  The  statement  of  accounts 
payable  showed  an  indebtedness  at  the  end  of  January  of 
$122,754.88  and  at  the  end  of  April  of  $133,054.13. 

The  court  made  the  following  finding:  **XIII.  The  court 
finds  that  on  the  twelfth  day  of  May,  1908,  and  for  two  or 
three  months  prior  thereto,  said  defendant  Stewart  Hotel 
Company  owed  to  W.  &  J.  Sloane  Company,  one  of  its 
creditors,  a  sum  in  excess  of  fifty  thousand  dollars  for  furni- 
ture and  carpets  installed  in  said  hotel.  That  said  W.  &  J. 
Sloane  Company,  together  with  other  creditors,  had  been 
pressing  said  defendant  Stewart  Hotel  Company  for  some 
months  previous  for  payment  of  their  debts ;  that  said  W.  &  J. 
Sloane  Company  had,  shortly  prior  to  the  twelfth  day  of 
May,  1908,  threatened  that  unless  their  indebtedness  was 
immediately  or  quickly  adjusted,  they  would  institute  litiga- 
tion and  either  attach  all  the  property  of  the  defendant 
Stewart  Hotel  Company,  or  involve  it  in  expensive  and 
ruinous  litigation.  That  defendant  Stewart  Hotel  Company 
endeavored  to  raise  funds  to  meet  the  obligations  of  said 
W.  &  J.  Sloane  Company,  but  was  unable  to  do  so.  That 
said  defendant  Stewart  Hotel  Company  endeavored  to  obtain 
terms  and  time  from  said  W.  &  J.  Sloane  Company  and  its 
other  creditors,  but  was  refused  any  and  all  concessions  or 
indulgence  or  additional  terms  or  time  or  credit.  That  said 
defendant  Stewart  Hotel  Company  was  unable  to  obtain 
financial  assistance  from  either  its  stockholders  or  from  banks 
in  San  Francisco.*' 

There  had  been  much  discussion  in  the  board  of  directors 
as  to  the  financial  stress  under  which  the  Hotel  Stewart  was 
being  operated,  and  on  May  2,  1908,  the  president  called  a 
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special  meeting,  at  which  the  minutes  show  the  following — 
all  directors  being  present  except  Barker: 

"The  purpose  of  the  meeting  was  announced  to  be  for  the 
purpose  of  considering  and  acting  upon  a  proposition  for 
the  disposal  of  this  company's  lease  of  the  Hotel  Stewart 
together  with  the  hotel  plant  consisting  of  furniture  and 
fixtures  and  all  personal  property,  as  a  whole. 

**  Charles  A.  Stewart  and  Margaret  Stewart,  as  individuals, 
asked  the  board  if  the  Co.  would  accept  a  proposition  from 
them  to  take  the  Hotel  Stewart  off  the  hands  of  the  Co.  and 
assume  all  the  liabilities  of  the  Co.,  incurred  in  promoting 
the  same,  in  consideration  of  $20,000.00  of  the  capital  stock 
of  the  Co.  held  by  said  Chas.  A.  and  Margaret  Stewart  to  be 
turned  back  to  the  treasury  of  the  Co. 

"A  general  discussion  of  said  proposition  was  had  and  the 
board  expressed  a  willingness  to  accept  such  a  proposition, 
substantially  as  offered,  if  the  details  could  be  equitably  ad- 
justed between  the  parties,  and  in  order  to  act  intelligently 
it  was  suggested  that  the  offer  be  put  in  writing  and  sub- 
mitted to  the  board. 

"Adjourned. 

"T.  W.  NowLiN,  Sec.'' 

The  minutes  for  May  12,  1908,  show  as  follows : 

"The  board  met  pursuant  to  notice,  at  the  oflBce  of  the 
company.  No.  848  Gtough  street,  San  Francisco,  Cal.,  this  12th 
day  of  May,  1908,  at  eight  o'clock  p.  m.  Present,  Chas.  A. 
Stewart,  president;  Margaret  Stewart;  John  G.  Barker;  John 
W,  Mason ;  T.  W.  Nowlin.  Mr.  Noah  W.  Gray  met  with  the 
Board.  The  minutes  of  the  last  regular  and  adjourned  and 
special  meetings  were  read  and  duly  approved.  .  .  . 

"The  following  proposal,  in  writing,  was  submitted  to  the 
board  by  Chas.  A.  Stewart  and  Margaret  Stewart : 

"  'San  Francisco,  Cal.,  May  12th,  1908. 
"  *  Board  of  Directors,  Stewart  Hotel  Company. 

"'Gtentlemen:  The  undersigned,  Charles  A.  Stewart  and 
Margaret  Stewart  hereby  offer  and  tender  to  the  Stewart 
Hotel  Company  the  following  proposition:  We  will  take  an 
assignment  of  the  lease  of  the  Hotel  Stewart  on  Geary  street 
near  Powell  and  a  bill  of  sale  of  all  the  furniture  and  fixtures 
and  hotel  plant  therein,  from  the  company,  and  in  considera- 
tion  therefor  will  transfer  to  the  company  all  of  the  capital 
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stock  which  we  own  in  the  Stewart  Hotel  Company,  being 
two  thousand  shares  of  the  par  value  of  twenty  thousand 
dollars.  We  will  assume  and  pay  all  the  liabilities  incurred 
and  now  outstanding  in  promoting  and  operating  the  Hotel 
Stewart  and  hold  the  company  harmless  therefrom  and  will 
assume  and  pay  the  note  of  Ella  B.  Ransom  for  the  sum  of 
$2000.00.  The  company  to  assume  and  pay  all  the  liabilities 
incurred  and  now  outstanding  on  account  of  the  Hotel  Jeffer- 
son and  hold  us  harmless  therefrom.  All  accounts  to  be 
brought  up  to  May  Ist,  1908.  And  this  offer  to  take  effect 
as  of  that  date.  Very  respectfully, 

'*  'Chas.  a.  Stewart, 
**  'Margaret  Stewart.' 

"Upon  motion  of  Director  Jno.  W.  Mason  and  second 
of  Director  T.  W.  Nowlin  it  was  resolved  that  the  said  pro- 
posal of  Chas.  A.  Stewart  and  Margaret  Stewart,  as  sub- 
mitted, be  accepted  by  this  company  and  that  the  president 
and  secretary  be,  and  they  are  hereby,  instructed  and  em- 
powered to  execute  on  behalf  of  the  company  whatever  instru- 
ments  may  be  required  to  effect  the  transfer  covered  by 
said  proposal,  and  that  the  stock  received  from  said  Chas.  A. 
Stewart  and  Margaret  Stewart  on  account  of  said  transfer 
be  turned  into  the  treasury  of  this  company.  Said  resolution 
was  unanimously  adopted  by  the  vote  of  the  directors  present^ 
excepting  the  directors  Chas.  A.  Stewart  and  Margaret  Stew- 
art who  abstained  from  voting  on  said  resolution. 

**  Adjourned. 

*'T.  W.  NowLiN,  Secretary." 

The  transaction  was  consummated  by  bill  of  sale  of  the  fur- 
niture and  equipment  of  the  Hotel  Stewart  executed  by  the 
corporation  to  the  Stewarts,  taking  date,  however,  of  May 
1, 1908,  The  bill  of  sale  recited  that  the  conveyance  **is  made 
without  reservation  on  the  part  of  said  first  party  (the  cor- 
poration) but  subject  to  all  outstanding  claims  for  the  pur- 
chase of  said  described  personal  property  or  any  part  thereof, 
which  said  claims  the  second  parties  (the  Stewarts)  have 
assumed  and  agreed  to  pay  holding  said  first  party  free  from 
all  liability  therefor."  The  assignment  of  the  lease  declared 
that  it  was  **  intended  as  a  cancellation  of  said  lease  and 
merger  of  the  same  in  the  said  parties  of  the  first  part  therein 
named"  (the  Stewarts).  The  proposition  of  the  Stewarts 
was  that  *'all  accounts  to  be  brought  up  to  May  1st,  1908. 
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And  this  offer  to  take  effect  as  of  that  date'';  and  this  was 
the  date  at  which  the  relation  of  the  corporation  to  the  busi- 
ness of  the  Hotel  Stewart  ceased.  At  this  point  it  may  be 
stated,  as  found  by  the  court,  that  the  Stewart  Estate  Com- 
pany, plaintiff  in  action  39,901,  **  since  the  30th  day  of  April, 
1908,  has  been  a  corporation  duly  organized,"  etc.,  and  that, 
on  May  20, 1908,  the  Stewarts  conveyed  to  the  Stewart  Estate 
Company,  by  grant  deed,  the  said  lots  and  hotel  buildings 
on  Gteary  Street  and  the  leasehold  property.  The  Stewarts, 
Charles  and  Margaret,  hold  all  the  stock  in  the  Stewart  Estate 
Company  and  went  into  possession  and  control  of  the  Hotel 
Stewart  at  the  date  of  the  transfer  by  the  Stewart  Hotel 
Company,  and  ever  since  have  been  in  possession  and  control 
of  said  property,  receiving  to  its  use  the  issues  and  profits 
thereof.  Says  the  brief  of  appellants:  **The  principal  legal 
question  involved  is  whether  the  transaction  of  May  12th, 
1908,  between  the  defendant  Stewart  Hotel  Company,  on  the 
one  hand,  and  the  plaintiffs  Charles  A.  Stewart  and  Margaret 
Stewart  on  the  other,  while  acting  as  directors  and  stock- 
holders of  that  corporation,  violated  section  309  of  the  Civil 
Code.'' 

This  section  provides  as  follows:  "The  directors  of  cor- 
porations must  not  make  dividends,  except  from  the  surplus 
profits  arising  from  the  business  thereof ;  nor  must  they  create 
any  debts  beyond  their  subscribed  capital  stock;  nor  must 
they  divide,  withdraw,  or  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock,  except  as  hereinafter 
provided,  nor  reduce  or  increase  the  capital  stock,  except  as 
herein  specially  provided.  .  .  .  Nothing  herein  prohibits  a 
division  and  distribution  of  the  capital  stock  of  any  corpora- 
tion which  remains  after  the  payment  of  all  its  debts,  upon 
its  dissolution,  or  the  expiration  of  its  term  of  existence." 

In  their  answers  and  cross-complaints  it  is  sought  to  have 
the  transfer  of  said  lease  to  the  Stewarts  declared  to  be  a 
nullity;  that  plaintiffs  be  required  to  account  for  the  rents, 
issues,  and  profits  of  said  real  and  personal  property  from 
the  first  day  of  May,  1908,  for  reasonable  attorney's  fees,  for 
judgment  against  plaintiff  Stewart  Estate  Company  and  the 
cross-defendants,  Charles  A.  and  Margaret  Stewart,  for  the 
amount  found  due  upon  such  accounting,  and  quieting  the 
title  of  defendants  to  said  leasehold  and  personal  property. 
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The  court  adjudged  the  plaintifiEs  to  be  ''the  absolute  owners 
of  the  property  described  in  the  complaint  herein,  and  are  en- 
titled to  the  exclusive  possession  thereof,"  and  that  ** defend- 
ants have  not,  nor  has  either  or  any  of  them,  any  right,  title, 
interest  or  claim  in  or  to  the  property  described  in  the  com- 
plaint." Defendants  appeal  from  the  judgment  and  from 
the  order  denying  the  several  motions  for  a  new  trial. 

It  becomes  necessary  to  state  such  further  findings  of  fact 
as  formed  the  basis  of  the  court's  conclusions  of  law  and  judg- 
ment. We  quote  from  the  findings  in  action  39,901.  Fol- 
lowing finding  XIII,  above  quoted,  the  court  found: 

"XIV.  The  court  finds  that  if  attachment  proceedings  had 
been  instituted  by  said  W.  &  J.  Sloane  Company  or  the  other 
creditors,  or  bankruptcy  proceedings  had  been  instituted  by 
them,  it  would  have  involved  the  defendant  Stewart  Hotel 
Company  in  heavy  loss  and  possible  ruin. 

*'XV.  The  court  finds  that  on  said  twelfth  day  of  May, 
1908,  and  for  some  time  prior  thereto,  the  lease  that  defend- 
ant Stewart  Hotel  Company  had  of  said  Stewart  Hotel  prop- 
erty was  proving  a  heavy  burden  and  a  liability,  which  said 
Stewart  Hotel  Company  was  at  that  time  unable  to  meet." 

The  court  found  that  at  the  time  the  Stewarts'  proposal 
was  acted  upon  all  the  stockholders  of  the  Stewart  Hotel 
Company  were  present  **save  and  except  (interveners) 
Caroline  B.  Detwiler  and  De  Etta  A.  Detwiler,"  and  as  to 
them  the  court  found  that  they  "had  notice  and  knowledge 
of  said  sale  of  said  property  and  the  assignment  of  said  lease 
and  the  circumstances  surrounding  the  same,  within  a  short 
time,  not  exceeding  ninety  days,  after  the  twelfth  day  of 
May,  1908;  and  that  said  interveners  Caroline  B.  Detwiler 
and  De  Etta  A.  Detwiler  did  not  at  any  time  protest  or  object 
thereto  and  did,  by  their  failure  to  protest  and  object  thereto, 
acquiesce  in  said  transaction." 

As  to  the  motive  for  entering  into  the  transaction  the  court 
found  as  follows: 

"XXI.  The  court  finds  that  for  the  purpose  of  saving  the 
defendant  Stewart  Hotel  Company  from  financial  loss  and 
ruin,  and  for  the  purpose  of  relieving  said  Stewart  Hotel 
Company  from  the  burden  of  the  indebtedness  incurred  in 
the  equipment  of  the  Hotel  Stewart,  and  for  the  purpose 
of  relieving  said  Stewart  Hotel  Company  from  the  burden 
and  liability  of  the  lease  held  by  it,  and  for  the  purpose 
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of  saving  to  the  defendant  Stewart  Hotel  Company  the 
yalnable  and  profit-paying  asset  of  the  Hotel  Jeflferson,  and 
for  the  purpose  of  making  said  Stewart  Hotel  Company  a 
going  profit-making  concern  instead  of  a  financially  burdened 
corporation,  the  proposal  made  by  said  Charles  A.  Stewart 
and  Margaret  Stewart,  hereinbefore  in  these  findings  referred 
to,  was  accepted  by  the  defendant  Stewart  Hotel  Company 
after  a  full  and  fair  discussion."    Also  as  follows: 

**XXV.  The  court  finds  that  the  consideration  paid  by 
said  Charles  A.  Stewart  and  Margaret  Stewart  for  the  con- 
veyance and  delivery  to  them  of  said  hotel  plant,  furniture, 
furnishings  and  equipment,  together  with  the  assignment, 
cancellation  and  surrender  of  said  lease,  was  a  full,  fair  and 
adequate  consideration,  and  was  at  the  time  believed  by  all 
the  stockholders  of  said  Stewart  Hotel  Company  to  be  such. 

**XXVI.  The  court  finds  that  all  the  stockholders  and 
directors  present  at  the  meeting  of  May  12,  1908,  believed 
said  proposal  and  its  acceptance  and  the  transfers  made  in 
pursuance  thereof,  to  be  for  the  best  interests  of  the  defend- 
ant Stewart  Hotel  Company,  and  believed  them  to  be  ab- 
solutely necessary  to  save  said  Stewart  Hotel  Company  from 
serious  loss  or  financial  ruin,  and  they  acted  upon  said  belief 
in  accepting  said  proposal. 

**  XXVII.  The  court  finds  that  immediately  after  the 
twelfth  day  of  May,  1908,  there  was  a  complete  novation  of 
all  the  indebtedness  of  the  defendant  Stewart  Hotel  Company 
arising  out  of  the  equipment,  furnishing  and  operation  of 
the  Hotel  Stewart,  by  and  through  which  the  Stewart  Hotel 
Company  was  relieved  of  all  of  its  debts  aggregating,  as 
hereinbefore  found,  more  than  ninety  thousand  dollars;  and 
said  debts  were,  with  the  knowledge  and  consent  and  ratifica- 
tion of  the  creditors  of  the  Stewart  Hotel  Company,  assumed 
by  said  Charles  A.  Stewart  and  Margaret  Stewart  personally, 
and  were  fully  paid  by  them  prior  to  the  time  of  the  com- 
mencement of  this  action.  .  .  . 

"XXIX.  The  court  finds  that  the  capital  stock  of  defend- 
ant Stewart  Hotel  Company  was  not  reduced  or  withdrawn 
or  divided  or  paid  over  in  any  manner,  or  in  any  sum,  by 
reason  of  the  proposal  and  acceptance  of  May  12,  1908,  or 
by  reason  of  the  bill  of  sale,  transfer  or  delivery  of  the  fur- 
niture, equipment,  furnishings  and  hotel  plant,  or  by  reason 
of  the  assignment,  cancellation  or  surrender  of  the  lease  or 
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the  transfer  to  the  defendant  Stewart  Hotel  Company  of 
said  two  thousand  shares  of  stock;  and  further  finds  that  it 
was  not  reduced,  divided  or  withdrawn  in  any  manner  or 
for  any  amount,  by  reason  of  any  fact  alleged  in  any  of  the 
pleadings  in  this  action. 

"XXX.  The  court  further  finds  that  neither  the  capital 
stock  nor  the  assets  of  said  corporation  were  divided,  with- 
drawn, paid  over,  diminished  or  impaired  in  any  manner; 
and  further  finds  that  the  leasehold  of  said  Hotel  Stewart 
had  no  value  of  any  kind." 

It  was  further  found  that  the  Stewart  Hotel  Company  con- 
tinued in  business  for  more  than  three  years  after  said  pro- 
posal and  agreement,  ''and  no  objection  was  at  any  time  made 
to  said  proposal  and  agreement  and  the  consummation  thereof, 
by  any  of  the  stockholders  of  said  corporation  until  the  year 
1912";  that  all  the  terms  and  conditions  of  said  proposal  and 
its  acceptance  long  prior  to  the  commencement  ol  this  action 
**were  fully  performed,  kept,  discharged  and  executed"; 
that  all  the  debts  of  the  Stewart  Hotel  Company  owing  by  it 
on  May  12,  1908,  have  since  said  time  and  before  the  com- 
mencement of  this  action  been  fully  paid  and  discharged; 
that  all  of  the  outstanding  stock  of  said  company  amounts  to 
5,660  shares,  and  that  there  is  not  now  in  the  treasury  of 
said  company  the  two  thousand  shares  which  were  trans- 
ferred to  it  by  the  Stewarts,  and  that  said  stock  so  trans- 
ferred *'has,  since  the  transfer  thereof,  been  in  whole  or  in 
part  reissued  by  defendant  Stewart  Hotel  Company."  It 
was  further  found  that  the  transactions  done  under  the  pro- 
posal of  May  12,  1908,  **were  not  void  nor  voidable,  but  that 
each  of  them  was  duly  and  regularly  and  legally  done  without 
fraud  or  fraudulent  intent  and  for  a  full,  fair  and  adequate 
consideration";  that  the  Stewarts  conveyed  said  property  to 
the  Stewart  Estate  Company  on  May  20,  1908,  and  that  said 
company  acquired  said  property  "with  full  knowledge  of  the 
facts  in  these  findings  made,"  and  that  said  conveyance  to 
said  company  was  not  made  in  collusion  with  said  Stewarts 
or  either  of  them,  "nor  was  it  made  to  defeat  the  claims  of 
defendants  or  interveners,  or  anyone  eke." 

It  cannot  be  disputed  that  in  transferring  to  its  stock- 
holders, Charles  and  Margaret  Stewart,  the  lease  and  plant 
of  the  Hotel  Stewart,  the  directors  of  the  Stewart  Hotel 
Company  were  disposing  of  the  company's  capital  stock— « 
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that  18  to  say,  of  its  capital  or  aasets.  Among  the  numeroua 
cases  cited  by  appellants  as  explanatory  of  the  statute  are: 
Martin  v.  Zellerbach,  38  Cal.  309,  [99  Am.  Dec.  365] ;  KoJd 
y.  LUieniJud,  81  Cal.  378,  [6  L.  R.  A.  520,  20  Pac.  401,  22 
Pac.  689] ;  Tapscoti  v.  Mexican  Colo.  etc.  Co.,  153  Cal.  667, 
[96  Pac.  271] ;  Schtdte  v.  Boulevard  etc  Co.,  164  Cal.  464, 
[Ann.  Cas.  1914B,  1013,  44  L.  E.  A.  (N.  S.)  156,  129  Pac. 
682]. 

The  general  rule  is  so  thoroughly  well  settled  that  any  dis- 
cussion conoeming  its  application  ordinarily  would  be  super- 
fluous. Meeting  the  position  of  respondents  that  the  facts 
here  furnish  an  exception  to  the  rule,  appellants  say:  '*Let 
it  be  conceded  for  purposes  of  the  argument  only  that  the 
transaction  by  which  a  corporation  attempts  to  exchange  its 
assets  for  certificates  of  stock  held  by  a  stockholder  might  be 
beneficial  from  the  standpoint  of  the  corporation,  yet,  never- 
theless, we  insist  as  a  proposition  of  law  that  it  is  no  more 
valid  than  if  such  transaction  were  a  detriment  to  the  cor- 
poration, for  the  simple  reason  that  it  is  a  transaction  pro- 
hibited by  statute."  As  we  view  the  case,  and  as  appellants 
seem  to  view  it,  this  statement  presents  the  principal  ques- 
tion submitted  for  decision.  Appellants  cite  Martin  v.  Zeller- 
hack,  38  Cal.  309,  [99  Am.  Dec.  365],  and  Kohl  v.  LUienihal, 
81  Cal.  378,  [6  L.  R.  A.  520,  20  Pac.  401,  22  Pac.  689],  as  de- 
cisive  of  the  question.  On  the  other  hand,  respondents,  while 
conceding  the  general  rule  to  be  as  claimed  by  appellants, 
contend  that  ''like  all  general  rules,  however,  it  is  subject  to 
certain  well-recognized  exceptions,"  which,  '* instead  of  weak- 
ening or  destroying  the  rule,  indicate  most  clearly  the  phil- 
osophy  of  it";  that  **in  this  state  we  have  no  law  in  terms 
forbidding  a  corporation  to  acquire  its  capital  stock" — i.  e.,  its 
shares;  that  '*the  acquisition  by  the  corporation  of  its  capital 
stock  is  not,  ipso  facto,  void. "  It  is  pointed  out  that  the  statute 
(Civ.  Code,  sec.  343)  provides  that  a  corporation  may  acquire 
its  own  stock  under  the  assessment  scheme  provided  by  law; 
that  a  corporation  may  likewise  acquire  its  own  stock  in  pay- 
ment of  a  debt  owing  by  a  stockholder  to  it,  or  to  secure  it  from 
loss;  {Ralston  v.  Bank  of  California,  112  Cal.  208,  [44  Pac. 
476] ) ;  and  it  may  be  compelled  to  buy  back  its  own  capital 
stock  if  at  the  time  of  its  issue  it  contracted  to  do  so. 
{ScTiulie  V.  Boulevard  Gardens  Land  Co.,  164  Cal.  464,  [Ann. 
Cas.  1914B,  1013,  44  L.  R.  A.  (N.  S.)  156,  129  Pac  582].) 

tt  0*1.  App.~12 


Digitized  by 


Google 


178  Stewart  v.  Stewart  Hotel  Co.     [33  Cal.  App. 

In  the  Zellerbach  case  (38  Cal.  300,  [99  Am.  Dec.  365]), 
two  corporations,  the  Eureka  Lake  Company  and  the  Miners' 
Ditch  Company,  owning  in  severalty  several  water  ditches, 
and  having  no  interests  in  common,  agreed  to  form  a  new  cor- 
poration, to  be  called  the  Eureka  Lake  Water  Company,  to 
which  each  should  convey  all  its  property,  the  stock  of  the 
new  corporation  to  be  distributed  in  certain  proportions  to 
the  stockholders  of  said  two  old  corporations.  The  Eureka 
Lake  Company  was  indebted  to  plaintiff  in  the  action,  who 
obtained  a  judgment  against  it  and  became  the  purchaser  of 
its  property  under  execution  sale,  obtaining  the  sheriff's  deed 
therefor.  Before  plaintiff  obtained  the  judgment  the  defend- 
ant recovered  a  judgment  against  the  new  corporation  and 
became  the  purchaser  of  the  whole  of  its  property  upon  exe- 
cution and  obtained  a  sheriff's  deed  therefor.  Plaintiff  sued 
to  recover  possession  of  the  property  which  he  had  bought 
and  the  foregoing  facts  were  set  up  as  an  equitable  defense. 
It  was  the  property  of  the  Eureka  Lake  Company  that  was 
in  controversy.  The  court,  after  saying  that  the  transaction 
as  agreed  upon  and  attempted  to  be  carried  out,  if  effectual 
in  law,  would  of  necessity  have  resulted  in  an  alienation  of 
the  entire  property  and  capital  of  the  Eureka  Lake  Company, 
and  that  not  a  dollar  would  have  remained  to  satisfy  the 
demands  of  creditors,  said:  **The  contract  was  that  this  stock 
[in  the  new  corporation]  was  to  be  issued,  and  it  was  after- 
ward issued,  directly  to  the  stockholders  of  the  Eureka  Lake 
Company.  It  does  not  vary  the  principle  that  the  considera- 
tion to  be  paid  was  stock  instead  of  money.  If  the  contract 
had  been  that,  on  the  transfer  of  the  property,  the  Eureka 
Lake  Water  Company  would  pay  to  the  stockholders  of  the 
Eureka  Lake  Company  one  hundred  thousand  dollars  in  cash 
as  the  price  of  the  property,  the  legal  proposition  involved 
would  have  boon  precisely  the  same  as  in  this  case.  In  either 
case  the  consideration  would  have  been  paid,  not  to  the  trus- 
tees, as  a  fund  primarily  liable  to  creditors,  but  to  the  stock- 
holders, for  their  own  use."  It  will  be  observed  that  the 
point  decided  was  that  the  shares  of  the  new  company  repre- 
senting, as  they  did,  the  capital  or  assets  of  the  corporation, 
could  not  be  divided  or  distributed  to  the  stockholders,  for  it 
would  in  effect  be  a  distribution  of  the  capital  and  was 
expressly  forbidden  by  statute. 
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The  court  said:  "We  wish  it  to  be  expressly  understood, 
that  our  decision  is  limited  to  the  precise  facts,  as  disclosed 
by  the  record.  That  it  may  not  be  regarded  as  covering 
broader  grounds  than  intended,  we  deem  it  proper  here  to 
say,  that  we  express  no  opinion  upon  the  question  whether 
property  of  the  kind  in  question  may  be  transferred  by  parol 
and  the  delivery  of  possession,  or  whether,  if  there  are  two 
rival  corporations,  like  the  Eureka  Lake  Company  and  the 
Miners'  Ditch  Company,  organized  for  the  same  purpose  of 
supplying  water  to  a  mining  region  where  the  demand  is 
limited,  which,  in  consequence  of  the  greater  expense  of  man- 
aging the  two  separately,  and  the  competition,  are  both  doing 
business  at  a  loss,  and  are  liable  to  become  insolvent,  it  would 
not  be  lawful,  in  pursuance  of  their  interests,  to  form  a  new 
corporation  for  the  same  purpose,  and  convey  the  property 
of  both  to  such  new  corporation  in  the  manner  pursued  in 
this  instance,  provided  the  new  corporation,  as  a  part  of  the 
arrangement,  should  assume  and  become  obligated  to  pay  aU 
the  debts  of  the  old  corporation.  Such  an  arrangement  might 
be  for  the  interest  of  all  parties,  creditors  as  well  as  stock- 
holders, and  if  lawful,  would  be  valid  as  to  all.  The  personal 
liability  of  the  stockholders,  in  such  case,  would  continue,  and 
no  property  would  be  withdrawn  from  liability  to  the  cred- 
itors' demands.  The  prohibition  of  the  thirteenth  section  of 
the  act  concerning  corporations  is  directed  against  the  trus- 
tees, and  seems  designed  to  protect  creditors  as  such,  and  also 
to  protect  the  stockholders  against  their  mismanagement  in 
distributing  capital  stock  in  the  form  of  dividends,  with  a 
view  of  holding  out  the  idea  that  the  corporation  is  more 
prosperous  than  it  is,  for  the  purpose  of  promoting  some 
unlawful  object.  If  all  parties  interested  are  secured  from 
injury,  and  the  purpose  is  a  lawful  one,  the  object  of  the 
provision  would  seem  to  be  accomplished,  and  there  would  be 
no  one  entitled  to  complain.  Such  a  transaction  was  re- 
garded as  lawful  in  Treadwell  v.  Salisbury  Mfg.  Co,,  7  Gray 
(Mass.),  393,  [66  Am.  Dec.  490].  But  we  do  not  intend 
to  express  any  opinion  on  these  grave  questions  now,  for  no 
guflScient  facts  are  presented  in  the  pleadings  or  findings  to 
require  it,  and  we  only  allude  to  the  questions  in  order  to 
guard  our  opinion  in  so  important  a  case  from  misconstruction 
or  misapprehension/' 
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The  Lilienthal  case  (81  Cal.  378,  [6  L.  R.  A.  520,  20  Pac. 
401,  22  Pac.  689]),  involved  a  similar  question.  There  two 
mining  corporations,  the  Head  Center  Consolidated  Mining 
Company,  a  California  corporation,  and  the  Tranquility  Min- 
ing Company,  a  New  Jersey  corporation,  owning  contiguous 
mining  claims,  formed  a  new  corporation,  to  which  they  sever- 
ally conveyed  their  mines,  the  new  corporation,  called  the 
Head  Center  &  Tranquility  Mining  Company,  paying  there- 
for one  hundred  thousand  shares  of  the  stock  to  the  new  com- 
pany  to  each  of  the  two  corporations.  The  case  related  to  the 
shares  issued  to  the  Head  Center  Company.  The  ground  con- 
veyed by  this  company  to  the  new  company  did  not  comprise 
all  the  property  of  the  Head  Center  Company  and  it  still  con- 
tinued to  carry  on  corporate  business  and  reducing  ores.  It 
was  not  free  from  debt  and  afterward  levied  an  assessment 
and  paid  up  its  then  existing  indebtedness.  Its  term  of  cor- 
porate existence  had  not  expired  and  the  company  had  not 
disincorporated.  Plaintiff  Kohl  and  others  commenced  the 
action  against  the  Head  Center  Company  and  certain  of  its 
officers,  alleging  ownership  in  certain  of  the  one  hundred  thou- 
sand shares  of  the  new  company  so  received  for  the  sale  of 
the  property  of  the  Head  Center  Company.  Defendants 
claimed  that  these  shares  were  the  property  and  assets  of  the 
Head  Center  Company ;  that  the  company  had  no  right  under 
the  law  to  distribute  thera  to  its  stockholders  and  that  its 
directors  were  entitled  to  represent  and  vote  them  at  all  meet- 
ings of  the  new  company.  Plaintiffs  had  judgment  in  the 
lower  court  and  on  appeal  the  judgment  was  reversed.  Among 
other  things,  the  court  said:  ** There  is,  however,  one  other 
fact  found  by  the  court,  necessary  to  the  support  of  its  judg- 
ment, if  under  the  law  it  could  be  supported  at  all,  but  which 
finding  we  do  not  think  is  supported  by  the  evidence.  That 
finding  is,  that  it  was  'mutually  understood  and  agreed  by 
and  between  the  stockholders  of  both  the  old  companies,  that 
the  stock  of  the  new  company  should  be  equally  divided 
between  and  belong  to  the  stockholders  of  the  old  com- 
panies.' "  It  was  not  decided  that  the  consolidation  was 
illegal.  The  point  decided  was  that  the  stockholders  of  the 
old  Head  Center  Company  (plaintiffs  being  such)  were  not 
entitled  to  have  their  proportion  of  the  stock  of  the  new 
company  distributed  to  them,  for  the  reason,  given  in  the 
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Zellerbach  case,  that  it  would  in  effect  be  distributing  the 
capital  or  assets  of  the  Head  Center  Company. 

So  it  was  held  in  San  Francisco  etc.  B.  B.  Co.  r.  Bee,  48 
Cal.  398,  405:  ''It  was  not  competent  to  the  members  of  that 
corporation  to  dissipate  this  fund  and  place  it  beyond  the 
reach  of  creditors  by  merely  going  through  the  process  of  re- 
incorporation, taking  on  a  new  corporate  name,  transferring 
the  assets  of  the  old  corporation  to  the  new  one  without  con- 
sideration,  and  issuing  the  capital  stock  in  the  new  corpora- 
tion to  the  holders  of  the  capital  stock  of  the  old  corporation. 
This  transaction  inyolved  a  breach  of  positive  statute  law/' 

We  will  next  notice  two  of  the  many  cases  dted  by  re- 
spondent. 

In  Balston  t.  Bank  of  Calif omia,  112  Cal.  208,  [44  Pac 
476],  one  Baum  held  a  certificate  for  sixty  of  defendant's 
shares,  which  provided  that  no  transfer  of  the  stock  would 
be  made  on  the  books  until  payment  of  all  indebtedness  due 
the  bank  from  the  stockholder  in  whose  name  the  stock  might 
stand.  In  1881  Baum  transferred  the  stock  to  Sather,  who, 
on  September  13,  1886,  demanded  the  transfer  of  the  stock. 
Baum  was  then  indebted  to  the  bank  beyond  the  value  of  the 
stock.  The  demand  was  refused.  Soon  after,  Sather  died 
and,  in  April,  1888,  said  shares  were  distributed  to  plaintiffs 
in  trust  under  Sather 's  will.  On  March  10,  1887,  the  bank 
sold  and  transferred  to  Greenebaum  &  Co.,  at  a  large  dis- 
count, the  indebtedness  held  by  it  against  Baum.  On  July 
3,  1888,  plaintiffs  demanded  registry  of  the  transfer  of  the 
stock,  which  was  refused  unless  plaintiffs  would  pay  the  bal- 
ance of  its  claims  against  Baum  above  the  amount  received 
from  Greenebaum  &  Co.  The  action  was  in  trover  for  the 
conversion  of  the  shares.  Defendant  recovered  in  the  trial 
court  and  on  appeal  the  judgment  was  reversed  and  a  judg- 
ment directed  in  favor  of  plaintiffs  for  the  value  of  the  shares 
at  the  time  the  second  demand  was  made,  and  interest  from 
that  date.    We  quote  from  the  opinion: 

*'The  argument  that  the  corporation  becomes  the  owner  of 
the  shares  converted,  and  hence  that  its  stock  is  reduced  other- 
wise than  in  the  manner  provided  by  law  (Civ.  Code,  sec 
359),  and  hence  further  that  such  conversion  is  legally  im- 
possible because  contravening  the  policy  of  the  law,  has  no 
great  force.  If  necessary  to  save  itself  from  loss,  the  bank 
might  have  contracted  for  and  have  received  the  title  to  these 
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shares  in  payment  of  Baum's  debts  to  it^  and  the  transaction 
would  have  been  perfectly  legal.  (Ex  parte  Holmes,  5  Cow. 
(N.  Y.)  426.)  With  the  same  purpose  in  view  the  bank, 
apparently  in  good  faith  and  under  claim  of  right,  refused 
the  registry,  and  this  had  the  undesigned  effect  of  convert- 
ing the  shares ;  and  it  is  not  perceived  how  acquisition  of  title 
by  this  means  can,  though  wrongful  as  regards  the  plaintiffs, 
be  more  obnoxious  to  public  policy  than  by  contract  in  the 
case  supposed.  The  authorized  capital  is  not  reduced,  for  the 
shares  are  not  extinguished,  but  may  be  reissued.  (Cook  on 
Stocks  and  Stockholders,  sec.  314 ;  Morawetz  on  Corporations, 
sec.  434;  Bank  of  San  Luis  Obispo  v.  Wickersham,  99  Cal. 
655,  [34Pac.444].)'^ 

The  court  said  it  would  be  legal  for  a  corporation  to  take 
the  shares  of  a  stockholder  in  discharge  of  his  indebtedness. 
Now,  the  stockholder's  liability  to  the  corporation  is  an  as- 
set— an  account  or  bill  receivable.  If  he  is  solvent  and  able 
to  pay,  the  bank  would  have  no  more  right  to  exchange  this 
asset  for  his  stock  than  to  buy  the  stock  outright  What  the 
court  meant  and  in  fact  said  was,  that  to  save  itself  from  loss 
the  bank  might  do  this,  though  under  a  strict  application  of 
the  rule  it  would  violate  section  309  of  the  Civil  Code.  In 
short,  here  was  an  exception  to  the  rule. 

Schulte  V.  Boulevard  Oardens  Land  Co.,  164  Cal.  464,  [Ann. 
Cas.  1914B,  1013,  44  L.  R.  A.  (N.  S.)  156,  129  Pac.  582],  was 
a  case  where,  coin  ciden tally  with  his  subscription  to  the  stock 
of  defendant  company,  a  written  agreement  was  entered  into 
between  the  latter  and  plaintiff  that  the  company  would  re- 
purchase the  stock  subject  to  the  terms  stated.  The  action 
was  on  the  contract,  plaintiff  offering  and  being  in  a  position 
to  restore  the  shares.  Defendant  had  judgment  on  its  de- 
murrer to  the  complaint  and  plaintiff  appealed.  The  supreme 
court  reversed  the  judgment  and  ordered  that  the  demurrer 
be  overruled  with  leave  to  defendants  to  answer.  As  stated 
in  the  opinion:  "The  position  of  the  respondent  is  that  the 
contracts  for  the  retaking  by  the  corporation  of  its  own  shares 
are  illegal  and  void,  as  in  violation  of  the  provisions  of  sec- 
tion 309  of  the  Civil  Code,  prohibiting  directors  of  corpora- 
tions from  dividing,  withdrawing  or  paying  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital  stock,  or  from 
reducing  or  increasing  the  capital  stock,  except  as  provided 
in  the  section."    After  showing  that  the  phrase,  "capital 
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stock/'  as  used  in  the  section,  means  the  assets  and  not  the 
shares,  and  also  pointing  out  that,  ''although  the  prohibition 
runs,  in  terms,  only  against  the  directors,  the  effect  of  the 
section  is  to  deprive  the  stockholders  as  well  of  power  to  do 
the  forbidden  acts"  (citing  cases),  the  opinion  proceeds:  *'In 
other  jurisdictions,  the  authorities  show  a  sharp  conflict  over 
the  question  whether,  in  the  absence  of  any  statutory  or  char- 
ter restrictions,  a  corporation  may  employ  its  assets  for  the 
purchase  of  shares  of  its  own  stock.  (Cook  on  Corporations, 
6th  ed.,  sec.  311.)  But  in  view  of  the  code  provisions  to  which 
we  have  referred,  it  cannot  be  doubted  that,  in  this  state,  a 
corporation  is  not  authorized  to  make  such  purchase,  since  the 
result  would  be  to  illegally  withdraw,  and  pay  to  a  stock- 
holder a  part  of  the  'capital  stock/  (Bank  of  San  Luis 
Obispo  V.  Wickerskam,  99  Cal.  655,  661,  [34  Pac.  444].)  The 
want  of  power  to  buy  its  own  stock  docs  not  prohibit  a  corpo- 
ration from  taking  the  stock  in  satisfaction  of  a  loan,  or  when 
otherwise  necessary  to  save  itself  from  loss  {Ralston  v.  Bank 
of  Calif omia,  112  Cal.  208,  213,  [44  Pac.  476]),  but  the  gen- 
eral rule  is,  as  above  stated,  that  the  purchase  is  unauthor- 
ized. Thus,  this  court  has  condemned,  as  in  violation  of  sec- 
tion 309,  a  by-law  assuming  to  give  to  any  stockholder,  the 
right,  upon  sixty  days'  notice,  to  withdraw  from  the  corpora- 
tion, and  to  receive,  upon  surrender  of  his  stock,  the  amount 
paid  therefor.  (Vercoutere  v.  Oolden  State  L.  Co.,  116  Cal. 
410,  [48  Pac.  375].)'^ 

It  would  serve  no  useful  purpose  to  review  all  of  the  many 
cases,  English  and  American,  cited  by  counsel  in  their  elabo- 
rate briefe.  The  entire  field  of  the  law  upon  the  question 
seems  to  have  been  swept  clean  of  cases  and  text-books  bear- 
ing upon  it.  The  inquiry  is  simmered  down,  we  think,  to  the 
basic  question.  Does  the  general  rule,  as  to  which  there  is  no 
controversy,  admit  of  no  exceptions  t  If  not,  the  decision  of 
the  lower  court  was  wrong.  If  the  rule  admits  of  exceptions, 
the  question  is.  Do  the  facts  here  constitute  an  exception  7 

We  need  go  no  further  than  to  Ralston  v.  Bank  of  Calif or- 
lUa,  112  Cal.  208,  [44  Pac.  476],  and  Schulte  v.  Boulevard 
Gardens  Land  Co.,  164  Cal.  464,  [Ann.  Cas.  1914B,  1013,  44 
L.  R.  A.  (N.  S.)  156,  129  Pac.  282],  to  find  exceptions  to  the 
rule.  In  the  Ralston  case  the  court  said:  '*If  necessary  to 
save  itself  from  loss,  the  bank  might  have  contracted  for  and 
received  title  to  these  shares  in  payment  of  Baum's  debts  to 
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it,  and  the  transaction  would  have  been  perfectly  legal."  In 
the  Schulte  case,  after  having  stated  the  general  role,  the 
court  said :  **The  want  of  power  to  buy  its  own  stock  does  not 
prohibit  a  corporation  from  taking  the  stock  in  satisfaction  of  a 
loan  or  where  otherwise  necessary  to  save  itself  from  loss." 
What  did  the  court  mean  when  it  said  that  a  corporation  not 
only  might  take  its  stock  in  satisfaction  of  a  loan  or  token 
othenoise  necessary  to  save  iisdf  from  loss?  We  feel  author- 
ized to  assume  that  the  court  meant  to  say  that  circumstances 
might  arise  other  than  such  as  appeared  in  those  two  cases 
where  the  corporation  would  be  justified  in  taking  over  the 
shares  of  one  of  its  stockholders,  and  that  each  case  must 
be  governed  by  its  own  peculiar  facts;  that  the  general 
rule,  though  well  settled  in  this  state,  is  not  inflexible  and 
unyielding. 

The  benefit  or  loss  to  the  corporation  in  the  present  case 
must  be  determined  from  the  situation  of  the  parties  and 
the  property  involved  at  the  time  the  proposal  of  the  Stewarts 
was  accepted.  The  contract  was  fuUy  executed  and  no  ob- 
jection from  directors  or  stockholders  was  suggested  for 
nearly  four  years,  and  then  only  by  the  Detwilers,  who,  the 
court  found,  had  notice  of  the  contract  shortly  after  it  was 
entered  into.  And  all  liabilities  existing  at  that  time  have 
been  fully  paid.  Clearly,  the  court,  from  its  view  of  the  con- 
tract, did  not  err  in  refusing  defendants  the  right  to  go  into 
the  question  of  the  profits  and  losses  to  the  Stewarts  in  oper- 
ating the  Hotel  Stewart.  It  is  now  quite  impossible  for 
defendants  to  place  the  parties  back  where  they  stood  in 
May,  1908,  and  they  do  not  offer  to  do  so.  They  say  that 
this  is  not  required  of  them  because  the  transaction  was 
absolutely  void  ab  initio.  What,  then,  were  the  facts  upon 
which  the  learned  trial  judge  based  his  decision  f 

Briefly  epitomized,  the  facts  were  as  follows :  The  Stewart 
Hotel  Company  was  operating  the  Hotel  Jefferson  at  a  large 
profit  monthly.  The  net  earnings  for  January,  February, 
March,  and  April,  1908,  amounted  to  about  eight  thousand 
dollars.  Believing  it  could  extend  its  hotel  business  profit- 
ably by  operating  the  Hotel  Stewart,  it  leased  the  premises 
from  the  owners,  the  Stewarts,  and  proceeded  to  equip  the 
hotel  at  a  cost  of  over  one  hundred  and  six  thousand  dollars. 
It  opened  the  Hotel  Stewart  in  the  latter  part  of  November, 
1907,  and  operated  it  about  five  months  at  a  loss  of  over  eight 
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thousand  dollars.  In  April,  1908,  it  found  itself  indebted 
about  ninety  thousand  dollars  for  furnishings,  and  one  of  its 
largest  creditors,  Sloane  &  Co.,  whose  claim  amounted  to 
about  fifty  thousand  dollars,  was  pressing  payment  and 
threatening  to  close  the  hotel  or  otherwise  proceed  to  collect 
its  claim  through  suit.  All  efforts  to  obtain  further  extension 
of  credit  or  obtain  loans  from  banks  had  failed.  The  corpora- 
tion also  owed  the  Stewarts  one  month's  rent  and  two  thou- 
sand dollars  on  a  promissory  note  past  due.  In  this  situation 
of  its  financial  affairs,  the  Stewarts  made  the  proposal,  which 
was  consummated,  to  take  over  this  lease  and  to  assume  the 
liabilities  above  referred  to  and  surrender  to  the  corporation 
their  two  thousand  shares  of  its  stock,  of  the  par  value  of 
twenty  thousand  dollars.  These  shares  were  not  extin- 
g^iished,  nor  were  they  distributed  to  the  stockholders,  but 
were  placed  in  the  treasury  and,  as  the  court  found,  have 
since  that  time  been  ''in  whole  or  in  part  reissued  or  used  by 
defendant  Stewart  Hotel  Company."  The  testimony  of  Mr. 
Rich,  manager  of  the  Palace  Hotel,  was  that  the  plant  trans- 
ferred to  the  Stewarts  ''might  possibly  have  been  worth 
seventy  thousand  dollars."  Mr.  Woods,  manager  of  the 
Hotd  St.  Francis,  testified:  "In  view  of  the  conditions  that 
obtained  at  that  time,  I  would  place  the  value  at  what  the 
equipment  cost,  less  twenty-five  per  cent.  In  other  words,  if 
the  equipment  cost  one  hundred  and  six  thousand  dollars  I 
would  deduct  from  that  twenty-five  per  cent,  and  I  would 
call  that  the  value  of  the  entire  plant  including  the  leasehold 
and  everything  of  the  kind."  There  was  evidence,  and  the 
court  found,  "that  the  leasehold  of  said  Hotel  Stewart  had 
no  value  of  any  kind."  The  value  of  the  equipment  and  the 
supplies  on  hand,  according  to  the  testimony  of  Rich  and 
Woods,  was  several  thousand  dollars  less  than  the  amount  of 
the  liabilities  which  the  Stewarts  assumed  and  paid.  The 
books  of  the  company  showed  liabilities  amounting  to  over 
one  hundred  and  ten  thousand  dollars,  while  the  assets,  as 
testified  to  by  Woods  and  Rich,  had  a  value  of  about  eighty- 
six  thousand  dollars.  The  Stewarts  not  only  took  over  and 
subsequently  paid  these  liabilities,  but  surrendered  their  two 
thousand  shares  in  the  company.  Had  the  Stewarts  retained 
these  shares,  no  possible  question  could  have  arisen  as  to  the 
legality  of  the  transaction,  for  it  was  within  the  powers  of 
the  corporation  and  apparently  very  beneficial.    It  is  beyond 
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question,  too,  that  in  the  surrendering  to  the  corporation  by 
the  Stewarts  of  their  two  thousand  shares  the  benefit  to  it 
was  increased  to  the  extent  of  their  value.  We  cannot  see 
that  the  transfer  of  this  stock  effected  a  diminution  or  reduc- 
tion of  the  assets  of  the  corporation,  nor  can  it  reasonably 
be  said  to  have  been  a  trafficking  or  bargaining  by  the  com- 
pany in  its  capital  stock.  The  complexion  of  the  transaction 
must  be  judged  in  its  entirety.  There  was  no  evidence  of 
overreaching  or  unfairness,  no  semblance  of  fraud  in  the 
transaction.  Mr.  Stewart,  acting  with  other  directors,  made 
every  reasonable  effort  without  avail  to  obtain  extensions  of 
credit  or  effect  a  loan  to  tide  over  the  emergency,  and  it  was 
only  by  mortgaging  the  fee  to  the  real  property  as  well  as  the 
personal  property  that  the  Stewarts  were  able  to  make  satis- 
factory arrangements  with  creditors.  The  principal  asset  of 
the  corporation  remaining  after  the  transfer  of  the  Hotel 
Stewart  plant  was  the  Jefferson  Hotel,  fully  equipped  and 
operating  at  a  profit.  The  company  was  solvent.  Its 
monthly  profits  about  equaled  its  losses  on  the  Hotel  Stewart. 
Unquestionably  the  transaction  not  only  brought  a  substantial 
benefit  to  the  corporation  but  was  **  necessary  to  save  itself 
from  loss"  and  threatened  bankruptcy.  The  corporation  re- 
lieved itself  and  its  stockholders  of  a  large  indebtedness  and 
of  a  losing  venture  and  had  remaining  its  only  asset  of  value, 
which  value  was  increased  by  taking  the  Stewarts'  shares. 
Without  going  further  into  the  surrounding  circumstances, 
we  think  the  facts  furnish  an  exception  to  the  general  rule 
and  that  the  transaction  was  valid. 

Other  questions  are  presented  in  the  briefs  covered  by  the 
findings,  but  as  all  parties  seem  to  agree  that  the  case  must 
turn  upon  the  legality  or  illegality  of  the  contract  between 
the  directors  and  the  Stewarts,  our  conclusion  on  the  point 
renders  further  consideration  of  the  case  unnecessary. 

The  judgment  and  order  are  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  3,  1917. 
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[dr.  No.  2213.    Second  Appell&te  District.— llkrcli  8,  1017.] 

ALBERT  SIIVIMONS  et  al.,  Copartners,  etc.,  Respondents, 
V.  EmL  FIRTH,  Appellant;  BUILDING  CON- 
TRACTORS SUPPLY  COMPANY  (a  Corporation), 
et  al.,  Respondents. 

mechanic's  LncN—FoBKCLosuEi— Engineer's  Cbrtotoati— Pleading- 
Omission  TO  Allege — Lack  op  Prejudice. — In  an  action  by  original 
contractors  to  enforce  a  mechanic's  lien  for  an  unpaid  balance 
alleged  to  be  due  them  upon  a  contract  for  the  construction  of  a 
concrete  reservoir,  the  defendant  is  not  prejudiced  by  an  error  in 
oyerruling  his  demurrer  to  the  complaint  for  uncertainty,  in  that 
it  failed  to  make  any  reference  to  the  engineer's  certificate  of  com- 
pletion of  the  reservoir  required  bj  the  contract  as  a  prerequisite 
condition  to  plaintiffs'  right  to  final  payment,  or  to  allege  any  excuse 
for  not  producing  the  same,  where  it  appears  from  the  evidenee 
received  without  objection  that  such  certificate  was  refused  upon  the 
ground  that  plaintiffs  had  not,  as  alleged  by  them,  completed  the 
reservoir  in  accordance  with  the  terms  of  the  contract  and  per- 
formed an  the  conditions  thereof. 

Id. — Completion  op  Wobk — Trival  Omissions.— In  the  construction  of 
a  concrete  reservoir  at  an  agreed  price  of  $5,995,  the  omission  of 
five  items  called  for  by  the  specifications  of  the  aggregate  cost  of 
$62.85,  is  trivial,  and  cannot  be  deemed  to  constitute  such  a  lack 
of  completion  as  to  prevent  the  filing  of  liens. 

Id. — Depects  in  Construction — Faulty  Spectpications — Oontbaotobs 
not  Responsible. — In  the  construction  of  a  concrete  reservoir  the 
contractors  are  not  to  be  held  responsible  for  leakages  in  the  reser- 
Toir  or  for  defects  in  the  construction  of  the  roof  thereon,  where 
the  walls  and  roof  of  the  reservoir  were  constructed  in  strict  accord- 
ance with  the  plans  and  specifications  furnished  by  the  owner's 
engineer. 

Id. — Delay  in  Completion — Failure  op  Owner  to  Supply  Water — 
Estoppel. — In  such  an  action  the  owner  is  estopped  from  contend- 
ing that  the  plaintiffs  failed  to  complete  the  reservoir  within  the 
contract  time,  where  such  failure  was  due  to  the  failure  of  the 
owner  to  furnish  plaintiffs  with  a  necessary  supply  of  water,  as 
provided  by  the  contract. 

Id.— Contract  por  Construction  op  Beservoir — Supply  op  Water  by 
Owner— Place  op — Silence  op  Contract — Parol  Evidence  Admis- 
sible.— Where  specifications  for  the  construction  of  a  reservoir  pro- 
vide that  the  owner  shall  supply  the  contractors  with  water  for 
mixing  purposes,  but  are  silent  as  to  the  place  at  which  the  owner 
is  to  deliver  the  water,  parol  evidence  is  admissible  to  show  that 
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it  was  agreed  that  the  water  was  to  be  delivered  through  a  pipe- 
line then  in  coarse  of  construction,  at  or  near  the  proposed  reservoir 
lite. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County.    P.  B.  Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sheldon  Borden,  and  George  H.  Moore,  for  Appellant. 

Purington  &  Adair,  for  Respondents  Albert  Simmons  et  al. 

George  C.  Mansfield,  Shankland  &  Chandler,  and  A.  H. 
Winder,  for  Respondents  Building  Contractors  Supply 
Company  et  aL 

SHAW,  J. — ^In  this  action  plaintiffs  as  original  contractors 
sued  to  enforce  a  mechanic's  lien  for  an  unpaid  balance  al- 
leged to  be  due  them  upon  a  contract  made  with  Emil  Firth, 
pursuant  to  which  they  constructed  a  concrete  reservoir  at 
an  agreed  price  of  $5,995.  The  defendants  other  than  Firth 
filed  answers  and  cross-complaints  whereby  they  sought  judg- 
ment against  plaintiffs,  and  the  enforcement  of  liens  upon  the 
same  property  for  materials  furnished  to  plaintiffs  as  such 
original  contractors  for  use  and  used  in  the  construction  of 
the  reservoir.  After  a  demurrer  interposed  by  Firth  to  the 
complaint  was  overruled,  he  filed  an  answer  thereto,  which, 
among  other  things,  contained  a  counterclaim  against  plain- 
tiffs for  a  sum  in  excess  of  the  amount  of  plaintiffs'  alleged 
lien,  and  also  filed  answers  to  the  cross-complaints.  Upon  the 
issues  thus  joined  a  trial  was  had  which  resulted  in  a  judg- 
ment in  favor  of  plaintiffs  and  against  Firth  for  a  balance 
of  $2,259.61,  which  was  declared  a  lien  upon  the  property 
described  in  the  complaint,  all  as  prayed  for  therein,  and  gave 
judgment  against  plaintiffs  in  favor  of  cross-complainants, 
payment  of  which  was  ordered  to  be  made  from  the  proceeds 
of  the  judgment  so  rendered  in  favor  of  plaintiffs  and  against 
defendant  Emil  Firth. 

From  the  judgment  so  entered.  Firth,  adopting  the  alterna- 
tive method  in  presenting  the  record,  has  appealed. 

Conceding  the  court  erred  in  overruling  defendant  Firth's 
demurrer   to   the   complaint    for   uncertainty    {Wyman    v. 
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Booker,  2  Cal.  App.  36,  [83  Pac.  79]  j,  in  that  it  failed  to 
make  any  reference  to  the  engineer's  certificate  of  comple- 
tion of  the  reservoir  required  by  the  contract  as  a  prerequisite 
condition  to  plaiutifiEs'  right  to  final  payment,  or  allege  any 
excuse  for  not  produciui^  the  same  {Coplew  ▼.  Durand,  153 
Cal.  278,  [16  L.  R.  A.  (N.  S.)  791,  95  Pac.  38],  and  cases 
there  cited),  nevertheless,  since  it  appears  from  the  evidence 
received  without  objection  that  the  engineer  refused  such 
certificate  upon  the  ground  that  plaintiffs  had  not,  as  alleged 
by  them,  completed  the  reservoir  in  accordance  with  the  terms 
of  the  contract  and  performed  all  the  conditions  thereof,  the 
substantial  rights  of  defendant  were  not  prejudiced  by  the 
ruling,  without  which  this  court  should  not  reverse  the  judg- 
ment. (Code  Civ.  Proc,  sec.  475;  Const.,  art.  VI,  sec.  4i^.) 
The  issue  presented  to  the  court  for  trial  was  whether  or 
not  plaintiffs  in  constructing  the  reservoir  had  complied  with 
the  contract,  since  if  they  had,  the  withholding  of  the  certifi- 
cate as  evidence  thereof  was  unwarranted  and  want  thereof 
could  not  be  urged  as  a  defense  to  plaintiffs'  right  to  recover. 
Appellant  attacks  the  finding  of  the  court  to  the  effect  that, 
notwithstanding  the  fact  that  five  items  called  for  by  the 
specifications  of  the  aggregate  cost  of  $62.85  (which  the  court 
held  to  be  trivial  and  an  allowance  for  which  was  made) ,  were 
omitted,  the  reservoir  was  substantially  completed  on  Novem- 
ber 8,  1912,  and  on  November  9th  it  was  occupied  and  there- 
after continually  used  by  Firth.  Section  1187  of  the  Code  of 
Civil  Procedure,  provides  that  trivial  imperfections  in  the 
construction  of  a  building,  improvement,  or  structure  shall 
not  be  deemed  such  a  lack  of  completion  as  to  prevent  the 
filing  of  a  lien;  and  in  Schindler  v.  Oreen,  149  Cal.  752,  [87 
Pac.  626],  it  is  said:  *'If  the  omission  or  imperfection  is  so 
slight  that  it  cannot  be  regarded  as  an  integrsJ  or  substantive 
part  of  the  original  contract,  and  the  other  party  can  be 
compensated  therefor  by  a  recoupment  for  damages,  the  con- 
tractor does  not  lose  his  right  of  action."  The  question  is 
one  of  fact  to  be  determined  by  the  trial  court  in  each  in- 
stance from  the  evidence  and  circumstances  in  the  case.  Com. 
pared  with  the  entire  structure  called  for  by  the  contract,  it 
cannot  be  said  upon  the  evidence  presented  by  the  record 
that  these  items  were  other  than  as  found  by  the  court  to  be 
trivial  omissions  for  which  defendant  could  be  and  was  com- 
pensated in  damages.    To  the  same  effect  are:  Harlan  v. 
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Stuffleheem,  87  Cal.  508,  [25  Pac.  686],  and  Perry  v.  Quacken^ 
bush,  105  Cal.  299,  [38  Pac  740].  It  is  also  daimed  that 
the  reservoir  was  defective  in  that  it  was  not  impervious  to 
water,  but  constantly  leaked;  that  the  roof  thereon  con- 
structed by  plaintiffs  was  defectively  constructed,  by  reason 
of  which  fact  a  large  part  thereof  was  blown  oflf  by  the  wind 
some  time  in  December.  It  appears  from  the  record  that  at 
the  trial  not  only  the  specifications,  but  detail  plans  for  the 
construction  of  the  roof  were  offered  in  evidence.  These 
plans  and  details  of  construction,  however,  are  not  brought  up 
in  the  record,  and  without  them  some  of  the  specifications  are 
incomplete.  The  contention  of  respondents  is  that  not  only 
the  walls  of  the  reservoir,  but  the  roof  constructed  thereon, 
were  in  strict  accordance  with  the  plans  and  specifications, 
and  there  is  evidence  disclosed  by  the  record  which  clearly 
tends  to  sustain  such  contention.  That  the  walls  of  the  reser- 
voir were  not  impervious  to  water,  is  conceded;  but  the  evi- 
dence of  experts  introduced  on  behalf  of  plaintiffs  is  to  the 
effect  that  such  leakage  was  due,  not  to  faulty  construction, 
but  to  the  fact  that  the  walls  of  the  reservoir  as  called  for 
by  the  specifications  were  not  such  as  were  calculated  to  ren- 
der the  reservoir  impervious  to  water  without  the  interior 
thereof  being  plastered,  and  that  no  reservoir  built  in  accord- 
ance with  the  specifications  furnished  by  defendant's  engineer 
would  hold  water  without  more  or  less  leakage.  That  the  evi- 
dence sustains  this  contention  admits  of  no  doubt.  The  same 
observations  are  true  with  reference  to  the  alleged  defective 
construction  of  the  roof,  which  it  seems  did  not  blow  off  until 
after  the  completion  of  the  structure  and  use  thereof  by 
defendant.  The  evidence  tends  to  show  that  it  was  con- 
structed in  accordance  with  the  detailed  plans,  not  before  us, 
and  specifications  furnished  therefor  by  defendant's  engineer, 
and  that  its  failure  to  withstand  the  force  of  the  wind  was 
due  to  faulty  specifications  which  did  not  provide  for  proper 
anchorage,  and  not  to  failure  on  the  part  of  the  contractors  to 
construct  the  same  in  accordance  therewith.  One  of  the  omis- 
sions claimed  to  exist  was  the  alleged  fact  that  plaintiffs  did 
not  install  check-valves  in  accordance  with  specifications. 
The  specifications  refer  to  detail  No.  1  for  method  of  outlet 
and  inlet,  and  while  this  detail  of  plan  is  not  incorporated  in 
the  record,  we  gather  from  the  opinion  of  the  trial  judge  it 
described  the  device  as  **a  10-inch  check- valve  or  flap- valve." 
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At  all  events,  plaintiffs  called  upon  the  engineer  for  a  design 
of  valve  to  be  used,  and  he  drew  a  sketch  and  delineation  of 
a  valve  the  use  of  which  he  authorized  and  in  accordance  with 
which  plaintiffis  had  the  two  valves  made  and  installed  the 
same.  These  valves,  by  reason  of  the  leather  cushion  becom- 
ing hard  and  dry,  though  constructed  as  required  by  the 
engineer,  leaked.  But  here,  again,  in  the  absence  of  any 
specifications  therefor,  plaintiffis  appear  to  have  followed  the 
detailed  drawing  furnished  them  by  the  engineer,  and  having 
done  so,  they  should  not  be  held  responsible  for  such  defect. 

Appellant  strenuously  contends  that  the  evidence  was  in- 
sufficient to  justify  the  finding  that  the  owner  occupied  and 
used  the  reservoir  from  November  9,  1912.  Here  again,  there 
appears  to  be  a  conflict  of  evidence;  but  there  is  testimony 
to  the  effect  that  defendant  did  exercise  dominion  over  the 
reservoir  by  doing  work  upon  the  roof,  other  than  that  called 
for  by  the  specifications,  deemed  necessary  to  protect  the 
paper-covering  of  the  same  from  blowing  off  in  case  of  storms, 
and  on  November  22d  filled  the  same  with  water ;  and  imme- 
diately upon  taking  possession  commenced  erecting  a  fence 
around  the  same;  indeed,  the  testimony  of  defendant's  in- 
spector of  the  work  is  that  he,  as  defendant's  employee,  built 
a  fence  around  the  edge  of  the  reservoir,  painted  the  ladders, 
and  did  other  odd  jobs  deemed  necessary,  and  filled  the  same 
with  water  to  a  depth  of  four  or  five  feet,  at  which  time  he 
observed  no  leaks  other  than  in  the  check-valve,  designated  a 
fiap-valve.  It  may  be  conceded  that  as  to  all  questions  of  fact 
submitted  to  the  court  for  determination,  there  was  a  conflict 
of  evidence,  a  large  part  of  which  offered  on  behalf  of  defend- 
ant was  that  of  the  engineer  who  prepared  the  specifications 
and  who,  very  naturally,  insisted  that  if  followed  they  were 
sufficient  for  the  purpose  for  which  the  reservoir  was  in- 
tended. It  is  likewise  clear  that  the  trial  court  regarded  his 
testimony  as  unsatisfactory.  Without  discussing  the  evidence 
further,  suffice  it  to  say  that  it  is  ample  to  support  the  find- 
ings attacked  for  want  of  sufficient  evidence. 

The  contract,  dated  May  31,  1912,  provided  that  the  reser- 
voir should  be  completed  within  sixty  days  thereafter,  and 
one  of  the  grounds  of  the  counterclaim  and  defense  was 
plaintiffs'  failure  to  comply  with  this  provision.  The  court, 
however,  held  that  defendant  was  estopped  from  availing 
himself  of  such  defense  for  the  reason  that  he  neglected  and 
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failed  to  furnish  plaintiffs  a  supply  of  water  for  mixing  con- 
crete and  mortar.  As  to  this,  the  specifications  contained  a 
provision  that,  "water  for  mixing  concrete  and  mortar  will 
be  supplied  by  Emil  Firth,  the  contractor  to  take  same  from 
nearest  standpipe  or  pipe-line.''  It  appears  that  at  the  time 
of  entering  into  the  contract,  defendant  had  in  course  of 
construction  a  pipe-line  leading  from  his  pumping  plant  to 
the  site  of  the  proposed  'reservoir,  distant  a  mile  and  a  half 
therefrom,  a  map  of  which  line  he  at  the  time  exhibited  to 
plaintiffs,  and  in  response  to  the  inquiry  as  to  when  he  would 
have  the  water  there,  told  plaintiffs  that  it  would  be  within  a 
week,  and  for  them  to  assemble  their  tools  and  material  for 
doing  the  work,  and  by  the  time  they  were  prepared  to  com- 
mence the  work  he  would  have  the  water  there;  all  of  which, 
together  with  other  evidence,  tended  to  show  there  was  an 
oral  agreement  made  between  plaintiffs  and  defendant  Firth 
whereby  the  latter  was  to  supply  the  water,  not  at  the  pump- 
ing plant,  but  from  a  standpipe  or  pipe-line  the  outlet  of 
which  was  to  be  constructed  to  a  point  at  or  near  the  pro- 
posed reservoir.  Appellant  insists  that  the  admission  of  all 
such  evidence  was  erroneous  in  that  it  tended  to  vary  the 
terms  of  the  written  contract.  We  are  not  in  accord  with 
this  contention.  While  the  agreement  provided  that  Firth 
should  supply  the  water,  it  is  silent  as  to  the  point  at  which 
he  was  required  to  deliver  the  same;  hence  the  oral  agreement 
covered  a  subject  as  to  which  the  contract  was  silent.  In  our 
opinion,  it  was  competent  for  plaintiffs  to  show  by  parol  that 
the  water  which  defendant  agreed  to  supply  for  use  in  the 
construction  of  the  reservoir  was  to  be  delivered  by  him 
through  the  pipe-line  then  in  course  of  construction  at  or 
near  the  proposed  site  of  the  reservoir.  The  written  contract 
contained  no  provision  fixing  the  point  where  the  water  should 
be  delivered ;  thence  the  evidence  adduced  touching  a  subject 
as  to  which  the  contract  was  silent  did  not  tend  to  vary  any 
provision  thereof.  *'The  rule  that  an  agreement  in  writing 
supersedes  all  prior  or  contemporaneous  oral  negotiations  or 
stipulations  concerning  its  matter  has  no  application  to  a  col- 
lateral agreement  upon  which  the  instrument  is  silent,  and 
which  does  not  purport  to  affect  the  terms  of  the  instrument." 
{Savings  Bank  of  Southern  Cal,  v.  Ashury,  117  Cal.  96,  [48 
Pac.  1081] ;  Sivers  v.  Sivers,  97  Cal.  518,  [32  Pac.  571] ; 
Bradford  Investmewt  Co.  v.  Joost,  117  Cal.  204,   [48  Pac 
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1083] ;  Walters  v.  King,  119  Cal.  172,  [51  Pac.  35].)  In  our 
opinion,  the  court  did  not  err  in  admitting  the  testimony  the 
effect  of  which  was  to  show  that  the  delay  complained  of  was 
due  to  defendant's  failure  to  deliver  a  supply  of  water  neces- 
sary in  the  prosecution  of  the  work. 

The  record  discloses  no  prejudicial  error  upon  which  this 
court  would  be  justified  in  disturbing  the  judgment  in  favor 
of  plaintiffs  and  against  Firth,  for  which  it  is  declared  a  lien 
exists  in  favor  of  the  former,  the  foreclosure  of  which  is 
ordered. 

This  being  true,  the  alleged  erroneous  rulings  of  the  court 
in  admitting  evidence  to  sustain  the  claim  of  a  lien  in  favor 
of  Hook  Brothers  for  which  they  were  given  a  judgment 
against  plaintiffs  in  the  sum  of  $730.61,  in  no  wise  concerns 
appellant,  since  such  judgment  is  ordered  to  be  paid  out  of 
the  amount  found  due  to  plaintiffs  from  defendant  Firth,  for 
which  a  lien  is  declared,  and,  therefore,  conceding  the  court 
erred  in  reaching  the  conclusion  that  Hook  Brothers  were 
entitled  to  judgment,  defendant  is  not  prejudiced  thereby. 

The  judgment  is  affirmed. 

Conreyi  P.  J.,  and  James,  J.,  concxured. 


rCrim.  No.  395.    Third  Appellate  DiBtrlet.— Mareli  9,  1917.] 

In  the  Matter  of  the  Application  of  ROBERT  DRENNAN 
for  a  Writ  of  Habeas  Corpus. 

GbiioNAL  Law— Bape — Conviction  of  Assault  to  Ooicicrr  Cwm»— 
Evosncs—Appeai/— Habeas  Corpus.— A  judgment  of  conviction  of 
an  assault  io  eommit  rape,  wluch  is  not  void  on  its  face,  cannot  be 
nullified  in  a  proceeding  on  hdbeoi  corpus,  even  though  error  was 
committed  in  admitting  evidence  of  force  under  the  information 
which  charged  statutory  rape,  as  the  remedy  for  the  correction  of 
such  error  is  \>j  appeal. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originaUy 
made  to  the  District  Court  of  Appeal  for  the  Third  Appellate 
District. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Robert  F,  Drennan,  in  pro.  per.,  for  Petitioner. 

THE  COURT.— The  petition  for  the  writ  must  be  denied. 
Inasmuch  as  the  petitioner  is  confined  in  the  penitentiary,  is 
not  represented  by  counsel,  but  has,  in  propria  persona,  made 
this  application  and  is  not  an  attorney,  it  is  deemed  proper 
to  state  briefly  the  ground  of  our  refusal  to  grant  the  appli- 
cation or  to  issue  the  writ. 

The  petitioner  was  convicted  of  and  is  now  undergoing 
punishment  for  the  crime  of  an  assault  to  commit  the  crime 
of  rape.  He  claims  that  the  judgment  of  conviction  was  and 
is  void  because  the  crime  of  which  he  was  found  guilty  was 
not  within  the  crime  charged  in  the  information.  The  point 
is  that  he  was  therein  charged  with  statutory  rape  or  carnally 
knowing  a  female  incapable  under  the  law  of  consenting  to 
such  an  act,  in  which  case  force  is  not  a  necessary  element 
and  which,  where  committed  even  with  the  actual  consent  of 
the  female,  is,  under  the  law,  a  crime,  and  that,  therefore,  an 
assault  is  not  a  necessary  ingredient  of  the  crime.  He  cites 
and  relies  on  the  case  of  People  v.  Akens,  25  Cal.  App.  373, 
[143Pac.  795]. 

We  considered  this  precise  question  when  the  petitioner's 
case  was  before  this  court  on  appeal.  {People  v.  Drennan, 
25  Cal.  App.  645,  [145  Pae.  106].)  The  case  was  not  argued 
before  this  court  either  orally  or  by  briefs,  but  it  was  sub- 
mitted on  the  record.  We,  nevertheless,  examined  the  record, 
although,  under  the  rule,  we  would  have  been  authorized  and 
justified  in  dismissing  the  appeal  without  any  consideration 
of  the  record.  In  the  opinion  therein  filed,  however,  we  stated 
that  there  was  disclosed  by  the  record  evidence  tending  to 
show  that  the  female  child  upon  whom  the  crime  was  alleged 
to  have  been  committed  objected  to  and  protested  against  the 
conduct  of  the  defendant,  and  from  this  testimony  we  said 
the  jury  were  warranted  in  finding  that  there  was  an  assault, 
and  that  the  verdict  as  returned  was,  therefore,  sustainable, 
notwithstanding  that  the  prosecutrix  was  under  the  age  of 
consent.  In  this  connection,  we  cited  the  case  of  People  v. 
Akens,  25  Cal.  App.  373,  [143  Pac.  795],  relied  upon  by  the 
petitioner. 

Whether  testimony  showing  that  the  crime  charged  or  the 
attempt  to  commit  said  crime  was  accompanied  by  force  and 
against  the  will  of  the  prosecutrix  was  inadmissible  under  the 


Digitized  by 


Google 


March,  1917.]  People  v.  Smith.  195 

information,  was  not  pointed  by  the  defendant  when  his  case 
was  before  ns  on  appeal.  But  whether  it  was  or  was  not  in- 
admissible, is  a  question  which  cannot  be  reviewed  or  con- 
sidered to  any  purpose  in  a  proceeding  on  habeas  corpus. 
The  remedy  for  the  correction  of  errors  occurring  in  the 
course  of  the  trial  of  a  case,  either  criminal  or  civil,  lies  wholly 
in  an  appeal,  unless  the  judgment  is  absolutely  void  upon  its 
face,  in  which  case  it  may  be  nullified  through  the  operation 
of  a  jurisdictional  writ ;  but  where  it  is  not  void  upon  its  face 
it  is  conclusive  against  the  party  against  whom  it  is  rendered 
until  it  is  set  aside  on  appeal  for  errors  occurring  at  the  trial. 
The  judgment  of  conviction  against  the  petitioner  is  not  void 
upon  its  face,  and  the  error  of  which  he  complains  cannot  be 
reviewed  in  a  proceeding  of  this  character. 
The  petition  must,  as  stated,  be  denied^  and  it  is  so  ordered. 


[Crim.  No.  S71.    Urst  Appellate  District.— Marcli  12,  1917.] 

THE     PEOPLE,     Respondent,     v.     WILLIAM     SMITH, 

Appellant  * 

Criminal  Law— Lewd  Conduct  With  MiNoa — ^Attempt  to  Ooicicit  Act 
— Conviction  Suppobted  by  Evidence. — In  this  prosecution  for  the 
felony  defined  bj  section  288  of  the  Penal  Code,  which  punishes 
lewd  and  lascivious  conduct  with  minor  children,  it  is  held  that  the 
evidence  is  sufficient  to  support  the  conviction  of  an  attempt  to 
commit  the  act  charged. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Knapp  Orton,  and  W.  C.  Tupper,  for  Appellant 

TI.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— The  defendant  was  charged  with  the  com- 
mission  of  the  felony  defined  by  section  288  of  the  Penal  Code, 
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which  punishes  lewd  and  lascivious  conduct  with  minor  chil- 
dren ;  and  the  point  that  the  appellant  makes  in  his  appeal 
from  the  judgment  and  order  appealed  from  is  that  because 
defendant's  conviction  was  of  an  attempt  to  commit  the  act 
charged  there  is  no  evidence  warranting  the  verdict,  for  the 
reason  that  the  information  charges  that  the  defendant  placed 
his  hands  upon  certain  parts  of  a  minor  female  child  and 
there  is  no  direct  evidence  to  that  effect.  It  is  argued  that 
he  could  not  be  convicted  of  an  attempt,  because  the  prosecu- 
tion did  not  show  specifically  that  he  had  made  any  move  to 
place  his  hands  upon  the  parts  in  question.  The  appellant 
also  contends  that  the  evidence  does  not  show  his  guilt  beyond 
a  reasonable  doubt. 

Considering  the  latter  point  first,  we  think  it  su£Scient  to 
say  that  the  jury  by  its  verdict  has  decided  it  contrary  to 
appellant's  contention. 

As  to  the  first  point  urged,  the  evidence  introduced  at  the 
trial  was  direct  and  circumstantial.  There  is  circumstantial 
evidence  of  the  defendant  taking  the  child  into  a  bam  or 
vacant  house,  and  that  the  child's  clothing  was  disarranged. 
There  is  the  admission  on  the  part  of  the  defendant  that  he 
did  touch  the  child's  clothing;  and  there  is  the  testimony  of 
the  police  officer  that  the  defendant  stated  to  him  that  he 
allowed  his  passion  to  get  the  best  of  him  and  that  he  played 
with  the  child.  Upon  the  whole  evidence  the  jury  rendered 
its  verdict  of  an  attempt  to  commit  the  act  charged ;  and  we 
are  satisfied  from  a  review  of  the  record  that  the  evidence  is 
sufficient  to  support  the  verdict  and  judgment.  For  that  rea- 
son the  judgment  and  order  appealed  from  are  affirmed. 
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[Crim.  No.  662.    F!nt  Appellate  District.— Mareb  12,  1917.] 
THE  PEOPLE,  Respondent,  v.  JAMES  KITLET,  Appellant. 

GknoNAL  Law— Bbfusal  to  Pobtfonx  Tbul— Dibcbition  not  Abused 
— ^VxBDicT  SxTPPOiiTED  BT  EviDSNCi.— In  thia  prosecution,  it  is  beld 
tliat  the  trial  court  did  not  abuse  its  discretion  in  denying  the  de- 
fendant's request  for  the  postponement  of  the  trial,  and  also,  that 
the  yerdiet  and  judgment  are  amply  sustained  by  the  eridence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial. 
F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  Stingley,  and  J.  C.  Thomas,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— Upon  an  investigation  of  the  record,  and 
after  listening  to  the  oral  argument  of  the  appellant,  we  are 
not  satisfied  that  the  trial  court  abused  its  discretion  in  deny- 
ing the  defendant's  request  for  a  postponement  of  the  trial, 
and  at  any  rate,  it  does  not  appear  to  us  that  any  prejudice 
resulted  to  the  defendant.  As  to  the  appellant's  criticisms 
of  the  charge  of  the  court,  that  charge  is  in  our  opinion  clear 
and  correct;  nor  do  we  find  any  merit  in  the  point  that  the 
testimony  of  the  prosecutrix  is  inherently  improbable  and 
therefore  insufficient  to  support  the  verdict  and  judgment 
Oh  the  contrary,  an  inspection  of  the  record  convinces  us 
that  they  are  amply  sustained  by  the  evidence.  The  judg- 
ment and  order  appealed  from  are  therefore  affirmed. 
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[CSt.  No.  1633.    Third  Appellate  District.— March  12,  1917.] 

ANNIE  L.  LIPPERT  et  al.,  Respondents,  v.  PACIFIC 
SUGAR  CORPORATION  (a  Corporation),  Appellant. 

Neguoenob — DocTBiNB  OF  Ees  Ipsa  Loquitub. — ^Where  a  thing  which 
causes  injury  is  shown  to  be  under  the  management  of  the  defend- 
ant, and  the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care. 

Id. — ^DeATH    of    ENGINEE&   OF    SUGAR-BEIT    PtANT— EXPLOSION    OF    PrB- 

HEATEB  —  AppLiCABnJTY  OF  DooTBiNX. — The  doctrine  of  res  ipsa 
loquitur  is  applicable  to  an  action  for  damages  for  the  death  of  a 
master  mechanic  having  the  oversight  of  the  machinery  of  a  beet- 
sugar  plant,  from  the  explosion  of  a  "pre-heater"  operated  by  a 
boy  of  the  age  of  sixteen  years,  where  it  is  shown  that  it  was  not 
the  duty  of  the  deceased  to  personally  operate  the  boiler,  and  he 
was  informed  that  the  heater  would  safely  carry  a  steam  pressure 
of  seventy  pounds,  when,  in  fact,  it  was  only  built  for  a  maximum 
pressure  of  forty  poundi. 

Id. — PLEADING — Specific  Acts  of  Negligence— Right  to  Kelt  upon 
Doctrine— Lack  of  Waivib.— In  such  an  action  the  plaintiffs  are 
not  precluded  from  relying  upon  the  doctrine  of  ret  ipsa  loquitur 
because  they  charged  specifie  omissions  of  duties  or  acts  of  n^Ii- 
gence. 

Id. — Bisks  of  Explosion  not  Assumed. — ^A  master  mechanic  intrusted 
with  the  oversight  of  aU  the  machinery  of  a  sugar  plant  does  not 
assume  the  risk  of  the  explosion  of  a  pre-heater  used  in  connection 
with  the  plant,  where  there  is  no  evidence  that  the  same  was  out 
of  repair,  or  that  there  is  any  imperfection  in  it  calling  for  repair, 
or  that  it  is  not  in  thorough  running  condition,  and  the  same  was 
operated  by  an  employee  under  the  directions  of  the  superintendent 
of  the  plant,  and  not  of  the  deceased,  and  upon  the  representation 
that  it  would  withstand  a  steam  pressure  of  nearly  double  its  actual 
maximum  resisting  capacity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County,  and  from  an  order  denying  a  new  triaL  John  O. 
Covert,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gray,  Barker  &  Bowen,  H.  Scott  Jacobs,  and  W,  C.  Petch- 
ner,  for  Appellant 

Lent  &  Humphrey,  and  H.  P.  Brown,  for  Respondents. 
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CHIPMAN,  P.  J.— This  is  an  action  for  damages  brought 
by  the  surviving  wife  and  minor  child  of  William  Leo  Lip- 
pert,  who,  on  the  fifteenth  day  of  July,  1909,  was  killed  by 
the  bursting  of  a  ^^pre-heater,"  used  by  defendant  for  the 
purpose  of  heating  sugar-beet  juices.  At  the  time  of  the  acci- 
dent Lippert  was  twenty-eight  and  one-half  years  of  age  and 
the  minor  was  eighteen  months  old.  The  jury  found  for 
plaintiffs  in  the  sum  of  twenty  thousand  dollars  and  judg- 
ment was  entered  in  their  favor  for  that  amount.  The  appeal 
is  by  defendant  from  the  judgment  and  from  an  order  deny- 
ing its  motion  for  a  new  trial. 

Appellant  makes  the  following  points:  1.  That  deceased 
was  employed  as  master  mechanic  and  was  intrusted  with  the 
oversight  of  all  the  machinery  of  the  sugar-house;  2.  He 
therefore  assumed  the  risks  of  his  employment;  3.  Contribu- 
tory negligence  on  the  part  of  deceased;  4.  '*He  fully  knew 
and  appreciated  and  apprehended  all  of  the  dangers  sur- 
rounding his  employment";  5.  That  if  the  pre-heater  was 
out  of  repair  it  was  patent  to  deceased  and  it  was  his  duty 
to  have  remedied  its  condition;  6.  If  that  was  the  condition 
of  the  apparatus,  he  should  have  complained  of  it  to  defend- 
ant; 7.  When  deceased  was  employed  as  mechanic  and  assist- 
ant superintendent  he  expressly  assumed  the  duty  of  putting 
all  machinery  into  thorough  running  condition. 

Respondents,  in  their  brief,  say:  '*The  long  and  able  open- 
ing brief  of  appellant  .  •  .  deals  with  adjudicated  cases  and 
legal  principles  applicable  to  litigation  involving  such  propo- 
sitions as  ^ Equal  means  of  knowledge,'  'Comparative  knowl- 
edge of  masters  and  servants,'  'Continuance  of  employment,' 
'Duties  of  servants  to  inform  masters  of  defects  and  danger,' 
'Precaution  against  a  known  or  apparent  danger,'  or  'Duty 
of  employer  to  repair.'  The  evidence  in  this  case  does  not  re- 
quire consideration  of  any  of  those  questions." 

Respondents  assign,  as  defendant's  negligence:  (a)  De- 
fendant's informing  decedent  that  the  pre-heater  would  safely 
carry  a  steam  pressure  of  seventy  pounds  when,  in  fact,  it 
was  only  built  for  a  maximum  pressure  of  forty  pounds; 
(b)  Defendant's  failure  to  use  ordinary  care  in  the  selection 
of  the  culpable  employee,  John  Wegman. 

In  December,  1908,  deceased,  who  was  then  employed  in  a 
0ugar  factory  at  Chino,  San  Bernardino  County,  wrote  to 
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Mr.  B.  L.  McCrea,  assistant  secretary  of  defendant  corpora- 
tion,  the  following  letters 
*'Mr.  R.  L.  McCrea. 

^'Dear  Sir:  Recently  learned  that  your  company  intends 
to  start  your  plant  at  Corcoran.  If  the  same  is  correct  and 
you  have  not  already  selected  a  man  to  operate  same,  would 
like  you  to  consider  an  application  from  me.  If  your  com- 
pany cares  to  consider  with  me  the  matter,  kindly  notify  me 
as  soon  as  possible.  Will  be  in  city  in  the  latter  part  of  the 
week;  so  would  call  at  your  office  if  you  desired. 

"Tours  truly, 

"Wm.  L.  Lippbbt.'* 

(Written  in  blue  penciL)  "R/B  Mr.  Cole.  Mr.  P.  hat 
written  Mr.  Lockwood — &  so  good  team." 

A  meeting  was  thereupon  arranged,  which  took  place  in  the 
defendant's  office  in  Los  Angeles,  on  the  twenty-sixth  day  of 
Mareh,  1909.  As  to  what  then  occurred,  Mr.  W.  C.  Petchner, 
the  secretary  of  defendant,  testified:  "At  that  meeting,  at 
which  Mr.  Lippert,  myself  and  Mr.  Cole  (vice-president  and 
general  manager  of  defendant)  were  present,  I  referred  to 
Mr.  Lippert's  application  and  told  him  we  wanted  somebody 
to  take  mechanical  charge  of  the  house;  that  Mr.  Connolly 
(defendant's  superintendent)  had  told  us  he  would  not  care 
to  undertake  the  mechanical  charge  of  the  house,  and  Mr. 
Connolly  had  stated  Mr.  Lippert  was  the  one  whom  we  should 
get,  because  he  had  been  employed  at  the  house  in  its  con- 
struction, and  in  the  installation  of  the  machinery,  and  was 
supposed  to  understand  all  about  it,  and  he  would  prefer  to 
have  such  a  man.  I  told  this  to  Mr.  Lippert  and  asked  him 
what  he  knew  about  the  house,  and  also  asked  him  about  hi^ 
previous  employment ;  I  told  him  what  duties  we  should  er* 
pect  from  him ;  that  he  was  to  be  there  as  the  engineer  to  take 
charge  of  the  mechanical  part  of  the  house,  because  Mr.  Con- 
nolly was  a  superintendent  merely,  and  not  a  machinist  or 
engineer.  I  repeated  all  this  explanation  to  Mr.  Lippert,  and 
asked  him  if  he  felt  competent  to  take  charge  of  the  machineiry 
of  the  house.  He  said  he  did;  that  that  was  his  business; 
that  he  had  been  employed  in  the  house  the  year  previously 
and  that  he  had  made  out  the  plan  of  the  house  wiring  and  the 
placing  of  the  machinery,  and  had  taken  part  in  the  installing 
of  the  machinery  in  the  house.  ...  I  took  up  my  active 
duties  at  Corcoran  in  the  month  of  January,  1909,  and  wa^ 
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there  during  all  the  time  the  factory  was  prepared  for  opera- 
ti<ni  for  that  season,  although  I  was  away  occasionally  in  San 
Francisco  and  Los  Angeles.  Mr.  Connolly  reported  to  me  as 
his  immediate  superior  while  I  was  there,  and  up  to  the  15th 
of  July,  1909.  Mr.  Lippert  never  made  any  report  to  me 
during  that  period  or  any  time  prior  to  the  accident  regard- 
ing any  defects  in  the  pre-heater.''  Mr.  Cole  substantially 
corroborated  Mr.  Petchner's  testimony  as  to  the  conversation 
above  set  forth.  On  March  23,  1909,  Lippert  wrote  from 
Chino  to  Mr.  Connolly,  stating  that  he  had  some  work  to  finish 
at  Chino  and  that  he  thought  he  could  take  the  position  at 
Corcoran  about  the  1st  of  April.  He  did  commence  work  with 
defendant  some  time  in  April. 

Mrs.  Annie  L.  Lippert  testified :  '^I  reside  in  San  Francisco. 
I  was  married  to  William  Leo  Lippert  in  Oakland  in  1906. 
At  that  time  he  was  employed  by  the  American  Beet  Sugar 
Co.  as  master  mechanic  at  Chino,  California.  He  stayed  at 
Chino  several  months  and  came  back  to  San  Francisco  where 
we  remained  for  a  year  and  a  half.  Then  Mr.  Lippert  went 
to  work  to  Corcoran  in  the  year  1908,  where  he  remained  about 
six  months.  Then  he  was  sent  for  to  go  to  work  at  Chino. 
When  they  employed  him  in  the  sugar  factory  at  Corcoran, 
they  asked  him  to  take  the  house  as  master  mechanic.  He 
had  previously  worked  at  Corcoran  helping  to  install  some 
of  the  machinery." 

There  was  received  in  evidence  a  contract,  dated  November 
14,  1907,  between  defendant  and  the  American  Foundry  & 
Machinery  Company,  .under  which  the  latter  was  to  furnish 
the  former  with  an  '^evaporating  system,''  and  containing 
specifications  as  to  the  construction  thereof.  Said  contract 
provided:  '^Pre-heater  to  be  of  steel  and  to  stand  a  working 
pressure  of  12  pounds;  steam  chest  to  stand  a  working  pres- 
sure of  40  pounds." 

M.  B.  Kearney,  a  witness  for  plaintiffs,  testified  that  he  had 
worked  as  a  steam-fitter  in  sugar  factories  in  different  states 
and  that  he  was  employed  as  such  at  the  Corcoran  plant, 
although  eight  or  ten  years  had  elapsed  since  he  had  last 
worked  in  a  sugar  factory;  that  he  commenced  work  there 
about  the  1st  of  April ;  that  he  overhauled  all  the  steam-pipe 
that  needed  working  on  and  put  in  some  new  pipe.  Refer- 
ring to  the  pre-heater,  witness  said:  *'It  is  a  large  cylinder 
shaped  piece  of  machinery  between  eight  and  ten  feet  in 
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length,  about  six  feet  in  diameter,  with  a  number  of  brass 
tubes  running  through  lengthways  for  the  purpose  of  carry- 
ing steam/'  Continuing,  witness  explained  at  length  the 
construction  of  the  pre-heater,  the  location  of  valves  for  the 
control  of  steam  pressure,  etc.,  and,  as  to  its  function  in  the 
making  of  sugar,  said:  ^' There  is  an  opening  about  in  the 
center  where  the  juice  [of  sugar  beets]  is  admitted  and  drops 
down  over  those  tubes  and  is  heated  by  the  steam — ^juice  com- 
ing from  elsewhere  is  pumped  into  the  cylinder  and  spreads 
out  over  the  heated  steam-pipe  and  passes  off  into  the  evapo- 
rators." As  to  the  **steam  head*'  or  "steam  chest"  which 
blew  out  and  caused  the  death  of  Lippert,  witness  said:  "I 
think  the  steam  head  is  square  and  has  a  lid  of  cast  iron,  and 
is  set  back  a  little,  kind  of  concave.  ...  It  is  bolted  all 
around  with  bolts  two  or  three  inches  apart."  He  testified 
that,  "about  a  week  before  the  campaign  started."  he  took 
the  pressure  valve  apart  and  cleaned  it;  the  pre-heater  was 
steamed  up  for  several  days  before  the  day  of  the  explosion. 
Washington  A.  Connolly  was  called  as  a  witness  by  plain- 
tiffs and  testified:  "I  was  employed  by  defendant  at  Corcoran 
as  superintendent  or  sugar  expert  for  sugar  manufacturing, 
from  the  15th  of  March,  1909,  until  about  the  21st  of  Decem- 
ber, 1909.  My  duties  were  to  take  charge  of  manufacturing 
and  producing  sugar  from  beets  and  take  charge  of  chemical 
control  of  the  house ;  that  is,  I  would  be  superintendent  over 
the  chemists  attending  to  the  chemical  part  of  the  house — ^I 
was  superintendent  over  all  the  employees  of  the  Pacific  Sugar 
Corporation  outside  of  its  office  affairs.  •  .  .  Mr.  Lippert  was 
employed  right  along,  I  think,  from  in  April  or  the  first  of 
May.  He  was  hired  as  master  mechanic  by  Mr.  Petchner.  I 
was  told  so  by  himself.  His  duties  were  to  take  full  charge 
of  all  the  machinery  and  at  the  time  he  was  hired,  which  was 
not  in  the  manufacturing  season,  he  was  to  repair  and  over- 
haul ever3rthing  prior  to  the  manufacturing  campaign,  which 
was  supposed  to  start  then  about  the  first  of  July.  .  .  .  Mr. 
Lippert  was  next  in  authority  to  me."  Witness  described  the 
apparatus  and  said:  "I  don't  know  what  pressure  this  pre- 
heater,  or  the  heads  of  this  pre-heater,  were  supposed  to  be 
able  to  withstand,  or  were  constructed  to  withstand.  Q.  Did 
you  ever  instruct  Mr.  Lippert  as  to  what  pressure  they  were 
able  to  withstand!  A.  There  were  no  instructions  given,  ex- 
cept Mr.  Lippert  and  I  got  together.    Q.  If  yon  will  answer 
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me  yes  or  no,  we  will  get  along  quicker.  You  said  you  did 
nott  A.  No.  Q.  Did  anyone  instruct  Mr.  Lippert  as  to  the 
pressure t  A.  As  to  the  pressure!  Q.  As  to  the  pressure 
that  the  heads  were  supposed  to  carry.  A.  No,  sir;  not  that 
I  know  of.  No,  sir;  I  don't  know  what  pressure  the  heads 
were  supposed  to  carry."  (Witness  is  handed  a  paper  and 
asked  if  he  knows  In  whose  handwriting  the  word  "Lippert" 
is.)  "A.  That  is  my  handwriting.  I  presume  I  gave  that 
paper  to  Mr.  Ligpert  from  the  looks  of  it.  That  is  my  hand- 
writing. Whether  I  gave  it  to  Mr.  Lippert  or  my  clerk,  it 
don't  make  a  bit  of  difference,  it  was  intended  to  go  to  Mr. 
Lippert.  It  was  given  to  Mr.  Lippert  before  the  campaign 
started,  I  should  judge  about  the  first  of  July;  something 
like  that.  That  specifies  pre-heaters.  Mr.  Lippert  and  I  got 
those  instructions  up  ourselves.  That  paper  was  received 
from  nobody  but  myself."  The  paper  referred  to  was  offered 
and  received  in  evidence  and  marked  "Plaintiffs'  Exhibit  A." 
It  is  of  some  length  and  contains  instructions  for  operating 
the  various  parts  of  the  machinery  in  the  factory.  We  quote : 
"Prom  here  draw  your  juice  into  pre-heater  'level  of  juice 
as  indicated  by  gauge-glass.'  The  pre-heater  is  supposed  to 
carry  the  full  seventy  pounds  on  steam  end  and  twelve  on 
exhaust  or  supply  end.  I  would  suggest  not  to  carry  over 
six  pounds  on  supply  end,  then  we  can  regulate  our  pressure 
as  required."  The  witness  continued:  "Before  starting  up 
the  plant  I  called  Mr.  Lippert 's  attention  to  that  safety  valv^, 
about  its  sticking.  I  told  him  the  safety  valve  was  apt  to 
stick  occasionally.  We  had  not  operated  the  plant  except 
preliminarily  the  morning  of  the  15th  of  July,  1909.  I  can- 
not tell  if  the  safety  valve  stuck  that  day.  ...  A  few  minutes 
before  the  rear  end  of  the  pre-heater  blew  out  I  was  around 
there  talking  to  Mr.  Lippert  there  manipulating  the  pre- 
heater,  and  as  near  as  I  can  remember,  I  think  I  noticed  a 
pressure  of  a  little  over  twenty  pounds  on  the  steam  end,  and 
about  eight  or  ten  pounds  on  the  low-pressure  side.  •  •  •  I 
knew  a  boy  named  Wegman.  His  duties  were  to  run  the  pre- 
heater  and  the  evaporators.  I  employed  him  for  that  pur- 
pose. We  ran  a  preliminary  test  of  the  pre-heaters  about  a 
month  previous  to  that.  Mr.  Lippert  was  there  at  the  time. 
It  was  tested  more  for  leaks  and  things  of  that  kind  and  to 
ascertain  if  the  lines  were  all  in  good  order.  So  far  as  I 
know  it  was  not  subjected  to  a  water-pressure  test.    There  is 


Digitized  by 


Google 


204    LiPPBBT  V.  Paciwo  Sugar  Cobporation.    [33  Cal.  App. 

a  way  to  test  the  pressure  as  to  what  a  cast-iron  head  should 
withstand— the  hydrostatic  test  That  is  the  only  way  unless 
you  put  the  steam  pressure  on.  You  are  liable  to  blow  up 
anything  in  testing  with  steam.  ...  I  did  not»  nor  as  far  as 
I  know  did  anyone  else,  tell  Mr.  Lippert  at  what  to  fix  the 
safety  valves  on  the  pre-heater.  That  safety  valve  [refer- 
ring to  diagram]  was  to  be  set  by  my  instructions  to  Mr. 
Lippert  to  carry  not  over  twenty-five  pounds.  Those  instruc- 
tions were  given  verbally.  Besides  that,  Mr.  Lippert  made  a 
special  safety  valve  and  put  it  in  farther  on  the  other  line. 
I  never  ran  the  pre-heater.  It  was  practically  a  new  appa- 
ratus to  me.  There  was  no  test  of  the  pre-heater  made  while 
I  was  employed  by  the  company.  ...  On  the  day  this  acci- 
dent occurred  the  evaporators  had  just  been  started  up— Mr. 
Lippert  started  them  up  himself.  Mr.  Wegman  was  there 
and  Mr.  Lippert  was  instructing  him.  This  was  the  first  day 
and  the  juice  had  just  got  started  there.  I  employed  Mr. 
Wegman.  I  don't  think  he  had  had  any  previous  experi- 
ence in  that  line.  I  had  not  given  him  any  instructions  so 
far.  I  told  him  what  his  duties  were  when  I  employed  him. 
We  hired  him  for  the  evaporator.  .  .  .  When  tiie  accident 
occurred  I  should  judge  I  was  about  twenty-five  feet  from  the 
pre-heater.  All  that  I  saw  was  steam.  Just  at  the  time  when 
I  was  coming  around  the  comer  I  saw  Mr.  Lippert  reach  up 
and  get  hold  of  the  wheel — ^there  was  a  wheel  that  was  con- 
nected through  to  the  steam  valve  supplying  steam  to  the 
pre-heater."  On  cross-examination  witness  said:  **When  I 
wanted  information  respecting  the  working  of  the  machinery 
or  the  condition  of  it  in  the  house  I  would  go  to  Mr.  Lippert. 
I  had  no  technical  knowledge  of  it  at  all,  but  resorted  to  Mr. 
Lippert  for  information  concerning  the  technical  points  of  the 
machinery.  .  .  .  Mr.  Lippert  told  me  that  he  knew  all  about 
the  pre-heater,  as  he  helped  to  build  it  and  tested  it  the  previ- 
ous year.  That  was  about  the  synopsis  of  it.  He  always  said 
that  he  was  afraid  of  the  pre-heater,  because  he  said  some 
day  the  thing  would  blow  up." 

The  deposition  of  John  Wegman,  taken  on  behalf  of  plain- 
tiffs, was  read  in  evidence.  He  deposed  as  follows:  ''I  will 
be  eighteen  years  of  age  the  ninth  day  of  August,  1911.  I 
reside  in  Yisalia  and  am  now  working  in  an  automobile  shop. 
I  was  working  in  the  sugar  factory  at  Yisalia  and  Mr.  Sie- 
land,  the  superintendent,  sent  me  down  to  Corcoran.    There 
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I  was  introduced  to  Mr.  Connolly,  the  superintendent,  who 
sent  me  to  Mr.  Williams,  the  beet  end  f oreman«  Mr.  Will- 
iams showed  me  the  next  day  the  different  yalves  on  the 
evaporators  and  pre-heater."  Witness  described  the  machin- 
ery and  continued:  "This  pre-heater  had  valves  on  it.  There 
was  one  valve  I  know  to  leave  the  steam  in,  that  ran  down 
towards  the  front  end  of  it.  Mr.  lippert  had  his  hand  on  it 
It  is  made  of  iron  and  had  an  iron  wheel  on  the  end.  The 
wheel  was  blown  off  at  the  time  of  the  explosion.  •  •  .  There 
wss  a  safety  valve  on  top  of  the  pre-heater.  I  don't  know 
what  its  use  was.  I  don't  know  about  the  uses  of  the  pipes 
in  the  pre-heater  nor  how  it  operated.  •  .  .  When  I  went  to 
work  at  the  sugar  factory  the  work  I  was  to  do  was  to  run  the 
evaporators  and  the  pre-heater.  Mr.  Williams  he  came 
around  and  gave  me  orders  and  showed  me  all  the  valves. 
Mr.  Williams  told  me  how  to  start  them  up  and  told  me  about 
the  different  valves  and  told  me  how  much  steam  to  carry  on 
the  evaporators.  He  told  me  to  carry  five  or  six  pounds  on 
the  first  evaporator  and  the  next  evaporator  I  don't  know  just 
exactly  what  he  told  me,  nor  do  I  remember  now  what  he 
told  me  to  carry  in  the  pre-heater.  I  had  never  seen  nor 
operated  a  pre-heater  before.  We  had  started  up  the  pre- 
heater  the  morning  of  the  day  Mr.  Lippert  was  Idlled.  We 
got  the  evaporators  hot  and  full  of  juice  and  it  was  just  get- 
ting started.  When  the  accident  occurred  and  Mr.  Lippert 
was  killed  he  had  hold  of  the  valve  and  I  was  right  off  to  one 
side  of  them.  He  had  hold  of  the  valve  that  you  turn  the 
steam  in  with  into  the  pre-heater.  I  stood  there  for  a  second, 
not  more  than  a  second  and  then  I  started  away  and  just  as 
I  started  away,  the  pre-heater  blew  out  While  I  was  stand- 
ing there  those  couple  of  seconds  I  noticed  the  steam  gauge 
on  the  pre-heater.  It  registered  about  twenty-three  pounds. 
I  don't  know  who  turned  the  steam  into  that  pre-heater;  Mr. 
Lippert  had  hold  of  the  valve  at  that  time ;  that  is  all  I  know. 
.  .  .  Q.  Did  you  have  any  conversation  at  all  with  Mr.  Lip- 
pert in  regard  to  that  pre-heater t  A.  No,  sir;  I  never  had 
no  conversation  with  him  at  all.  He  just  come  around  and 
asked  me  how  things  were  running.  At  the  time  I  stood 
those  couple  seconds  and  looked  at  the  steam  gauge,  I  noticed 
the  pre-heater  steam  head  was  leaking  a  little  bit,  a  little 
around  the  bolts."  The  witness  stated  that  the  mechanics 
had  screwed  up  the  bolts;  that  the  bolts  did  not  give  way,  but 
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that  the  sheet  of  iron  that  covers  the  pre-heater  blew  out.  At 
the  time  of  the  explosion  he  was  abont  a  foot  and  a  half  away 
from  the  pre-heater  and  received  an  injury  on  his  wrist.  He 
did  not  know  at  what  preasare  the  safety  valve  was  set  and 
did  not  remember  what  amount  of  steam  he  was  supposed  to 
carry  in  the  pre-heater. 

M.  B.  Kearney  was  recalled  and  gave  further  details  of 
what  occurred  at  the  time  of  the  accident,  and  James  Mack 
Hale  was  also  sworn  as  a  witness  for  plaintiffs  and  testified  to 
facts  similar  to  those  given  by  other  witnesses. 

B.  S.  Bulla,  connected  with  beet-sugar  factories  since  1890, 
part  of  the  time  as  superintendent,  testified  on  behalf  of 
defendant.  He  described  the  operation  of  evaporators  and 
pre-heaters,  although  he  said  the  pre-heater  at  the  Corcoran 
plant  was  the  only  one  he  had  ever  seen.  He  said:  "A  boy 
of  sixteen  years  is  perfectly  able  to  watch  the  system  of  four 
evaporators  and  one  pre-heater  and  to  observe  the  steam  and 
juice  level  in  each  one.  .  .  •  The  master  mechanic  is  master  of 
the  mechanical  department  It  is  his  duty  to  regulate  the 
steam  pressure  on  the  evaporators.  By  regulating  the 
evaporators,  I  mean  the  setting  of  the  relief  valves  and  giving 
the  evaporator-man  in  charge  those  instructions  of  how  far 
and  how  high  the  steam  pressure  might  rise,  and  in  regulating 
the  reducing  valves  and  allowing  no  more  steam  in  than  he 
considers,  in  his  opinion  as  an  engineer,  is  safe  for  V^'^ 
machine.'* 

O.  D.  Eaefer,  a  witness  for  defendant,  testified:  "I  reside 
at  Corcoran,  where  I  have  lived  for  almost  five  years.  My 
trade  is  that  of  a  machinist.  I  went  to  work  for  the  Corcoran 
sugar  factory  on  the  4th  of  March,  1908.  .  .  .  Mr.  Lippert 
was  master  mechanic  there,  in  which  capacity  I  have  had  con- 
ferences with  him.  ...  At  the  time  of  the  explosion  I  was 
probably  fifteen  or  twenty  feet  from  the  pre-heater — ^within 
a  few  minutes  before  the  explosion.  I  could  see  the  pre- 
heater  from  where  I  was.  Just  before  the  explosion  Mr.  Lip- 
pert  and  I  sat  on  the  water  line.  We  talked  about  the  pre- 
heater.  I  wanted  him  at  that  time  to  cut  it  off ;  I  told  him 
that  it  was  a  detriment  and  no  use  to  the  factory.  He  said 
that  the  machinery  was  put  there  to  run,  and  he  was  going 
to  run  it;  we  came  back  in  around  the  pre-heater  and  steam 
was  coming  out  through  the  bolt  holes  on  the  south  end  of  it. 
Mr.  Lippert  called  Mr.  Connolly ;  Mr.  Connolly  had  been  talk- 
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mg  to  Mr.  Wegman  whom  he  had  at  that  time  been  showing 
how  to  run  the  evaporator.  Mr.  CTonnolly  came  over  and 
spoke  to  Mr.  Lippert  a  few  words  and  I  walked  back.  .  .  . 
Then  Mr.  Lippert  started  to  working  with  the  wheel  of  the 
long  valve  that  leads  to  the  main  steam  line,  as  I  understand 
it.  I  turned  around  and  left  the  factory,  or  attempted  to. 
I  left  because  I  did  not  think  it  was  policy  to  stay  around.  I 
was  afraid  of  it  The  steam  was  issuing  from  the  steam  chest 
then.  •  .  •  The  only  thing  Mr.  Lippert  said  at  that  time  was 
that  he  was  afraid  to  start  the  pre-heater.  I  had  talked  with 
him  before  that.  He  said  that  he  did  not  believe  that  the 
steam  lines  were  connected  up  properly.  He  said  he  thought 
that  the  steam  lines  could  be  fixed  so  they  would  work — that 
he  was  going  to  try  to  run  them  to  the  pre-heater. "  On  cross- 
examination  witness  said:  ''In  the  position  I  held  at  the 
time,  I  was  not  supposed  to  know  an3rthing  about  the  machin- 
ery. My  trade  is  a  machinist  but  I  was  ^e  yard  man  there, 
I  had  control  of  the  yard.  If  anything  happened  to  the 
machinery  out  there  I  went  to  Mr,  Lippert.  Mr.  Lippert  had 
entire  charge  of  the  machinery  part  of  the  factory." 

Upon  the  dose  of  plaintiffs'  case,  defendant  moved  for  a 
nonsuit  on  the  grounds :  1.  That  no  negligence  on  the  part  of 
defendant  has  been  shown;  2.  Deceased  was  guilty  of  con- 
tributory negligence;  3.  Deceased  assumed  the  risk  of  the 
employment.    The  court  denied  the  motion  for  nonsuit. 

In  Shearman  and  Bedfield  on  Negligence,  section  60,  the 
following  rule  is  declared:  "Where  a  thing  which  causes  in- 
jury IS  shown  to  be  under  the  management  of  the  defendant, 
and  the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident  arose  from  want 
of  care."  In  Boss  v.  Stephens  etc.  Co.,  11  Fed.  438,  it  is 
said:  ''In  the  present  case  the  boiler  which  exploded  was  in 
the  control  of  the  employees  of  the  defendant.  As  boilers  do 
not  usually  explode  when  they  are  in  a  safe  condition,  and 
are  properly  managed,  the  inference  that  this  boiler  was  not 
in  a  safe  condition  or  was  not  properly  managed,  was  justifia- 
ble.** It  was  further  said  that,  while  the  rule  is  more  fre- 
quently applied  in  cases  against  carriers  of  passengers  than 
in  any  other  class,  there  is  no  foundation  for  limiting  the 
rule  to  carriers.    **The  presumption/'  said  the  court,  "origi- 
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nates  from  the  nature  of  the  act,  and  not  from  the  nature  of 
the  relations  between  the  parties." 

The  cases  are  industriously  cited  and  considered  in  Judson 
V.  Giant  Powder  Co.,  107  Cal.  549,  [48  Am.  St.  Eep.  146,  29 
L.  R.  A.  718,  40  Pac.  1020],  Referring  to  the  case  of  Toung 
V.  Brcmsford^  12  Lea  (Tenn.),  232,  which  supports  a  contrary 
doctrine,  attention  is  called  to  the  following  language  in  the 
reported  opinion  of  that  case:  ''At  the  same  time  the  fact 
that  there  was  an  explosion,  which  is  not  an  ordinary  incident 
of  the  use  of  a  steam  boiler,  ought  to  have  some  weight,  inas- 
much as  it  may  be  out  of  the  power  of  the  aggrieved  party  in 
some  instances  to  prove  any  more.  The  reasonable  rule  would 
seem  to  be  that  laid  down  by  Judge  Wallace:  'That  from  the 
mere  fact  of  an  explosion  it  is  competent  for  the  jury  to  in- 
fer, as  a  proposition  of  fact,  that  tiiere  was  some  negligence 
in  the  management  of  the  boiler,  or  some  defect  in  its  condi- 
tion.' "  We  are  satisfied  that  this  is  a  case  where  the  doc- 
trine of  res  ipsa  loquitur  is  applicable,  and  plaintiflEs  are  not 
precluded  from  relying  upon  it  because  they  charged  specific 
omissions  of  duties  or  acts  of  negligence.  This  latter  proposi- 
tion is  well  supported  in  Cassady  v.  Old  Colony  Street  By. 
Co.,  184  Mass.  156,  [63  L.  R.  A.  285,  68  N.  E.  10],  where  it 
was  said:  "The  defendant  also  contends  that  even  if  origi- 
nally the  doctrine  would  have  been  applicable,  the  plaintiff 
had  lost  or  waived  her  rights  under  tiiat  doctrine  (res  ipsa 
loquitur),  because,  instead  of  resting  her  case  solely  upon  it, 
she  undertook  to  go  further,  and  show  particularly  the  cause 
of  the  accident.  This  position  is  not  tenable.  It  is  true  that, 
where  the  evidence  shows  the  precise  cause  of  the  accident,  as 
in  Winship  v.  New  York,  N.  H.  <fe  H.  B.  Co.,  170  Mass.  464, 
[49  N.  E.  647],  and  similar  cases,  there  is,  of  course,  no  room 
for  the  application  of  the  doctrine  of  presumption.  The  real 
cause  being  shown,  there  is  no  occasion  to  inquire  as  to  what 
the  presumption  would  have  been  as  to  it  if  it  had  not  been 
shown.  But  if,  at  the  close  of  the  evidence,  the  cause  does 
not  clearly  appear,  or  if  there  is  a  dispute  as  to  what  it  is, 
then  it  is  open  to  the  plaintiff  to  argue  upon  the  whole  evi- 
dence, and  the  jury  are  justified  in  relying  upon  presump- 
tions, unless  they  are  satisfied  that  the  cause  has  been  shown 
to  be  inconsistent  with  it.  An  unsuccessful  attempt  to  prove 
by  direct  evidence  the  precise  cause  does  not  estop  the  plain- 
tiff from  relying  upon  the  presumptions  applicable  tQ  itt^^ 
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Plaintiffs  may  therefore  rely  on  the  presumption  of  defend- 
ant's negligence  although  they  endeavored,  aa  did  defendant, 
**to  show  particularly  the  cause  of  the  accident," 

Deceased  was  shown  to  have  been  competent  ''to  be  there  as 
the  engineer,  to  take  charge  of  the  mechanical  part  of  the 
house/'  for  which  purpose  he  was  employed,  as  a  witness 
testified.  He  had  a  general  knowledge  of  the  plant  and  the 
machinery  there  in  use,  for  he  helped  to  install  some  of  it 
It  was  not,  however,  a  part  of  his  duty  personally  to  operate 
the  different  machines  of  the  plant  or  any  one  of  them. 
Other  persons  were  in  personal  charge  of  their  operation. 
The  evaporators,  including  the  pre-heater,  the  explosion  of 
which  caused  the  death  of  Inppert,  were,  by  Superintendent 
Connolly,  placed  in  charge  of  the  boy,  Wegman,  less  than 
sixteen  years  old.  Wegman  was  told  by  Connolly  to  report 
to  Williams,  the  beet  foreman,  for  instructions  how  to  run 
the  pre-heater,  and  Wegman  testified  that  no  instructions 
were  given  him  by  deceased  and  that  all  he  had  were  given  by 
Williams  to  whom  Superintendent  Connolly  sent  him.  He 
testified:  ** Williams,  he  came  around  and  gave  me  orders  and 
showed  me  all  the  valves.  Mr.  Williams  told  me  how  to  start 
them  up  and  told  me  about  the  different  valves  and  told  me 
how  much  steam  to  carry  on  the  evaporators."  Wegman 
could  not  remember  what  his  instructions  were  as  to  the  pres- 
sure he  was  to  carry  in  the  pre-heater.  This  was  quite  an 
important  fact  for  Wegman  to  know,  and  as  he  had  no  knowl- 
edge except  as  he  got  it  from  Williams,  and  as  Connolly  sent 
him  to  Williams,  it  is  fair  to  presume  that  Williams  had  the 
information  given  in  the  superintendent's  written  instruc- 
tion that  "the  pre-heater  is  supposed  to  carry  the  full  seventy 
pounds  on  steam  end,"  and  so  instructed  Wegman.  Con- 
nolly testified  that  there  were  six  copies  made  of  these  in- 
structions, and  they  show  on  their  face  that  they  were  in- 
tended for  the  information  of  the  foreman  of  the  different 
departments  of  the  plant.  Wegman  testified  that  he  ''had 
never  seen  nor  operated  a  pre-heater  before."  Witness  Bulla 
testified  that  "a  boy  of  sixteen  years  is  perfectly  able  to  watch 
the  system  of  four  evaporators  and  one  pre-heater  and  to  ob- 
serve the  steam  and  juice  level  to  each  one."  The  jury  were 
informed  in  great  detail  by  witnesses  as  to  the  component 
parts  of  the  plant,  and  their  several  ofSces  and  illustrative 
diagrams  were  used  to  aid  in  the  explanation.  We  think, 
99  Q»l.  App.— 14 
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with  the  information  placed  before  them,  they  were  as  well 
qualified  to  form  an  opinion  of  Wegman's  competency  as 
was  the  witness  Bulla.  How  far  the  immaturity  in  years  or 
the  ignorance  of  Wegman  contributed  to  the  explosion  of  the 
boiler  was  a  matter  for  the  jury  to  determine  under  all  the 
facts  and  circumstances.  He  testified  that  a  second  or  two 
before  the  explosion  he  had  been  standing  near  the  pre-heater 
and  noticed  that  the  steam  gauge  registered  twenty-three 
pounds.  Connolly  testified  that  a  few  minutes  before  the  ex- 
plosion he  was  around  there  and  **  noticed  a  pressure  of  a  lit- 
tle over  twenty  pounds  on  tiie  steam  end.*'  Witness  Kearney, 
a  steam-fitter,  employed  by  defendant,  was  sent  by  Lippert 
to  tighten  up  some  bolts  around  the  steam-head  that  were 
leaking.  He  gave,  in  his  testimony,  a  very  complete  descrip- 
tion of  the  pre-heater.  He  testified  that  Lippert  came  to 
where  he  was  working  and  told  him  to  take  his  helper  and  go 
to  the  pre-heater  as  it  was  leaking  slightly;  that  he  went  to 
the  boiler  with  his  helper;  that  Wegman  was  there,  whose 
duty  was  '*to  see  that  the  steam  gauges  were  kept  at  a  certain 
stage";  that  Williams  was  there  also;  that  he,  the  witness, 
and  his  helper,  tightened  up  the  bolts  where  the  leak  mostly 
was  and  after  tightening  up  the  bolts  he  "looked  up  at  the 
steam  gauge  and  saw  it  registered  in  the  neighborhodd  of 
forty-seven  pounds";  he  "turned  to  Williams  [who  was  Weg- 
man's  instructor],  the  beet  foreman,  and  said:  'How  much 
steam  do  you  generally  carry  in  that  pre-heater  t*  He  looked 
up  at  the  gauge  and  said:  'That's  right.'"  Thereupon 
Kearney  and  his  helper  left,  Kearney  remarking  to  his 
helper:  "Pack  up  your  tools  and  let's  get  out  of  here."  He 
testified  that  they  had  walked  over  to  the  machine-shop  where 
they  had  been  working,  a  distance  of  fifty  or  seventy-five  feet, 
when  the  explosion  occurred.  He  immediately  returned  and 
found  Lippert  in  the  pit  close  to  the  boiler,  where  he  died 
in  about  ten  minutes.  Lippert  was  not  at  the  boiler  when 
Kearney  was  tightening  the  bolts  and  when  Kearney  spoke 
to  Williams,  but  he  seems  to  have  returned  to  the  heater 
during  these  few  seconds  and  about  all  we  can  learn  from 
the  testimony  is,  as  testified  by  Wegman:  "He  [Lippert]  had 
hold  of  the  valve  that  you  turn  the  steam  in  with  into  the 
pre-heater."  Williams  did  not  testify  at  the  trial.  Weg- 
man's  testimony  was  that  the  steam  gauge  read  twenty-three 
pounds,  but  against  this  is  the  testimony  of  Kearney,  a  steam- 
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fitter,  who  had  called  Williams'  attention  to  the  fact  that  the 
gauge  showed  forty-seven  pounds,  and  seems  to  have  hastened 
to  get  away,  although  Williams  replied:  *' That's  right." 
The  machinery  had  been  tested  before  ** starting  up,"  and 
apparently  all  the  parts  were  in  working  order.  Lippert  did 
not  live  to  explain  what  he  intended  to  do  when  he  took  hold 
of  the  valve  that  controlled  the  intake  of  steam  to  the  heater. 
Under  the  circumstances  the  only  reasonable  conjecture  that 
can  be  indulged  is  that  with  steam  escaping  around  the  bolt- 
heads  and  somewhat  around  the  edges  of  the  boiler-head,  as 
the  testimony  showed  was  occurring,  he  would  naturally  en- 
deavor to  shut  off  the  pressure.  But  it  was  too  late.  At  that 
second,  according  to  Wegman's  testimony,  the  explosion  oc- 
curred. We  think  the  jury  were  justified  from  the  evidence 
in  finding  that  Williams  and  Wegman  allowed  the  steam  pres- 
sure to  reach  forty-seven  pounds,  which  was  seven  pounds 
more  than  the  maximum  '* working  pressure"  which  the 
maker  of  the  pre-heater  had  stipulated  it  was  to  stand. 
Superintendent  Connolly  admitted  that  he  gave  the  written 
instructions  which  allowed  a  pressure  of  seventy  pounds. 
In  his  testimony  he  seems  to  have  sought  to  make  Lippert 
equally  responsible  for  the  instructions.  He  did  not  testify, 
however,  that  Lippert  knew  anything  about  the  contract  be- 
tween defendant  and  the  maker  of  the  boiler;  nor  did  he 
testify  that  Lippert  had  anything  to  do  with  formulating  that 
part  of  the  instructions  relating  to  the  pressure.  He  at  first 
testified  that  no  instructions  were  given  to  Lippert  upon  this 
point.  When  confronted  with  the  written  instructions  he 
admitted  that  they  were  in  his  handwriting  and  were  given  to 
Lippert  before  the  campaign  started,  and  added:  '*Mr.  Lip- 
pert and  I  got  those  instructions  up  ourselves."  Lippert 
knowing  nothing  of  the  specifications  made  by  the  boiler- 
maker  and  Connolly  knowing  what  they  were,  it  is  not  at  all 
likely  that  Lippert  fixed  or  had  anything  to  do  in  stating  the 
pressure  which  the  pre-heater  would  withstand.  Connolly 
testified  that  he  called  Lippert 's  attention  to  the  safety  valve, 
that  it  "was  apt  to  stick  occasionally,"  but  he  did  not  know 
that  it  stuck  that  day,  and  there  was  no  evidence  that  it  was 
out  of  order.  He  testified  that  **the  safety  valve  [referring  to 
diagram]  was  to  be  set  by  my  instructions  to  Mr.  Lippert 
to  carry  not  over  twenty-five  pounds.  Those  instructions 
were  given  verbally."    He  also  testified  that  Lippert  in- 
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strncted  Wegman.  Wegman  testified  that  all  the  instractions 
he  received  were  given  by  Williams  to  whom  Connolly  sent 
him.  We  do  not  think  the  jury  were  compelled  to  accept  at 
its  face  value  the  testimony  of  Connolly  as  to  verbal  instmo- 
tions  or  conversations  with  Lippert,  who  being  dead  could  not 
explain  or  refute  them.  Connolly  may  not  intentionally  have 
misstated  any  fact,  but  his  memory  may  have  been  at  fault 
Evidence  of  alleged  declarations  of  deceased  persons  is  al- 
ways more  or  less  unsatisfactory,  and  the  unsupported  testi- 
mony of  a  single  person  as  to  a  conversation  between  himself 
and  a  deceased  person  is  regarded  as  the  weakest  of  all  kinds 
of  evidence.  (Maitingly  v.  Pennie,  105  Cal.  514,  [45  Am.  St. 
Bep.  87,  39  Pac.  200] ;  Austin  ▼.  Wacoxsan,  149  Cal.  24,  [84 
Pac.  417].) 

Connolly's  connection  with  the  accident  and  the  responsi- 
bility resting  upon  him  in  a  greater  or  less  degree  for  the 
unfortunate  accident  justifies  classing  him  as  a  hostile  wit- 
ness, although  circumstances  compelled  plaintiffs  to  call  him 
as  a  witness  to  establish  certain  facts. 

Recurring  to  the  grounds  for  a  reversal  of  the  judgment, 
as  stated  by  defendant  in  its  brief,  it  may  be  conceded  as 
proven  that  deceased  ''was  intrusted  with  the  oversight  of  all 
the  machinery  of  the  sugar-house,"  but  it  does  not  follow 
that  "he  assumed  all  the  risks  attending  his  emplojonent." 
There  was  no  evidence  that  the  pre-heater  was  out  of  repair, 
or  that  there  was  any  imperfection  in  it  calling  for  repair  or 
complaint  to  defendant,  or  that  it  was  not  in  thorough  run- 
ning condition.  In  fact,  it  was  not  an  indispensable  part  of 
tile  plant,  for  Connolly  testified  that  defendant  dispensed 
with  it  altogether  after  the  accident.  No  reasonable  cause 
for  the  explosion  can  be  assigned,  based  upon  any  evidence, 
other  than  it  was  caused  by  an  excessive  pressure  of  steam 
to  which  the  pre-heater  was  subjected  by  the  employee  of 
defendant,  whose  duty,  under  the  authority  of  defendant,  it 
was  to  operate  this  machine.  There  was  evidence  that  this 
employee  was  performing  this  duty  under  the  immediate  in- 
structions of  Williams,  and  not  under  the  direction  of  Lip- 
pert  at  the  time  the  explosion  occurred.  If  Williams  was 
governed  by  or  had  in  mind  the  written  instructions,  which 
we  think  must  be  presumed,  he  may  not  have  been  at  fault, 
but  surely  defendant  was  in  giving  them,  and  the  responsi- 
bility thus  passed  to  defendant  for  the  accident. 
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We  ean  see  no  ground  for  sustaining  defendant's  conten- 
tion that  the  explosion  was  caused  by  lippert's  contributory 
negligence.  He,  too,  was  authorized  to  assume  that  the  pre- 
heater  would  withstand  seventy  pounds  pressure,  nearly 
double  its  actual  maximum  resisting  capacity.  Considering 
all  the  facts  and  circumstances,  the  primary  cause  of  the  acci- 
dent seems  more  reasonably  traceable  to  the  erroneous  in- 
structions given  by  the  superintendent  upon  a  very  vital  mat- 
ter than  to  any  other  cause,  and  for  this  defendant  alone  is 
responsible.  But  if  from  all  the  evidence  no  reasonable  ex- 
planation of  the  accident,  acquitting  defendant  of  blame,  was 
shown,  the  verdict  and  judgment  may  rest  upon  the  presump. 
tion  of  defendant's  negligence. 

In  its  opening  brief  the  specifications  of  errors  called  to  our 
attention  are,  in  substance,  that  the  court  erred  in  not  grant- 
ing defendant's  motion  for  nonsuit  on  the  ground  of  the 
insufKciency  of  the  evidence  and  the  refusal  of  the  court  to 
instruct  the  jury  to  return  a  verdict  for  defendant.  Also  on 
the  ground  that  the  court  permitted  plaintiflEs  to  amend  their 
complaint  at  the  conclusion  of  the  evidence  for  plaintiffs  by 
charging  defendant  with  culpability  in  the  selection  of  an  in- 
capable employee,  to  wit,  John  Wegman.  There  is  also  a 
general  specification  of  the  insufficiency  of  the  evidence  in 
certain  particulars.  We  do  not  think  the  court  would  have 
been  justified  in  granting  the  motion  for  a  nonsuit  nor  in 
directing  a  verdict  for  defendant.  There  was  sufficient  evi- 
dence to  sustain  the  verdict  and  judgment.  In  allowing 
plaintiffs  to  amend  their  complaint,  the  court  was  exercising 
a  discretion  confided  to  it,  the  abuse  of  which  alone  could 
justify  reversal.  The  ruling  of  the  court  did  not  carry  with 
it  an  implication  that  Wegman  wss  in  fact  incompetent  to 
perform  the  duties  assigned  to  him.  The  implication  was 
that  there  was  sufficient  support  in  the  evidence  on  the  point 
to  go  to  the  jury  for  determination. 

The  judgment  and  order  are  affirmed. 

Bumetti  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  lO,  1917. 
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[<Ht.  No.  1622.    TUrd  Appellato  Dirtrict.— March  12,  1917.] 

PALO  ALTO  MUTUAL  BUILDING  AND  LOAN  ASSa 
CIATION  (a  Corporation),  Respondent,  v.  FIRST 
NATIONAL  BANK  OP  PALO  ALTO  (a  Corporation), 
Appellant. 

BxnLDiNa  and  Loan  Association— Indobsimint  op  Chbok  bt  Sbgbs- 

TAET — ^LaOK  of  AUTHORITT — ^APPBOPBIATION  of  PEOCKEDS — ^LlABILITT 

OF  Bank. — Th«  secretary  of  a  building  and  loan  association  has  no 
authority  by  Tirtue  of  his  office  to  indorse  and  cash  a  check  payable 
to  the  association  for  his  own  benefit,  and  where  he  does  so,  and  is 
without  express  authority,  the  bank  cashing  the  cheek  is  liable  to 
the  association  for  the  amount  thereof. 

Id. — Use  of  Coepoeate  Peopeett  by  Oppicee  —  NonoE  of  Laos  of 
AuTHOBiTT. — An  officer  of  a  corporation  has  no  authority  to  use  the 
corporate  property  for  his  own  benefit,  and  such  use  is  notice  of 
lack  of  authority. 

Id. — PRINCIPAL  AND  Aqent-— Knowledge  of  Agent— When  not  Imput- 
able TO  Peinoipal. — A  principal  is  not  charged  with  knowledge  of 
his  agent  where  the  latter  is  engaged  in  a  transaction  beyond  his 
authority,  and  in  which  he  is  interested  adversely  to  the  principaL 

Id. — Doctrine  of  Bona  Fide  Holder  Inappucablb. — Where  the  secre- 
tary of  a  building  and  loan  association  without  authority  indorses 
a  check  payable  to  the  association  to  a  bank,  the  doctrine  of  bona 
fide  holder  without  notice  does  not  apply  as  between  the  association 
and  the  bank,  for  they  are  parties  in  privity;  nor  is  the  bank  an 
indorsee  in  due  course  as  defined  by  sections  8123  and  3124  of  the 
Civil  Code. 

Id.— Use  of  Proceeds  of  Check — Benefit  of  Assocution — ^Laok  of 
Estoppel. — The  fact  that  the  association  suffered  no  loss  by  reason 
of  the  fact  that  the  money  obtained  from  the  cashing  of  the  check 
was  used  to  secure  title  to  property  upon  which  the  association  held  a 
mortgage  does  not  estop  the  association  from  recovering  the  amount 
of  the  check  from  the  bank. 

APPEAL  from  a  judgment  of  the  Superior. Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Green,  Humphreys  &  Green,  for  Appellant. 

J.  S.  ITutchinson,  Gushing  &  Gushing,  and  "Walter  Slack, 
for  Respondent. 
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BURNETT,  J.— The  suit  is  for  the  convergion  of  a  check 
for  seven  thousand  five  hundred  dollars  and  the  proceeds 
thereof.  The  answer  denies  the  conversion  and  sets  up  the 
special  defense  that  plaintiff  discounted  and  cashed  the  check 
at  defendant's  bank,  that  the  money  was  appropriated  for 
the  benefit  of  plaintiff,  and  that  the  demand  in  suit  has  been 
paid.  Respondent  is  a  building  and  loan  association  and 
appellant  a  national  bank,  both  doing  business  in  Palo  Alto. 
Appellant  was  not  the  bank  of  deposit  of  respondent,  the 
banking  business  of  the  latter  being  done  at  the  Bank  of 
Palo  Alto.  One  Marshall  Black  was  the  secretary  of  respond- 
ent but  held  no  other  position  therein.  Appellant  bank  was 
located  in  the  same  block  as  respondent's  place  of  business, 
while  the  Bank  of  Palo  Alto  was  three  blocks  distant.  Plain- 
tiff's ownership  of  the  check  was  admitted  by  the  pleadings, 
said  check  being  in  the  following  form : 

"$7500. 

''Daniel  Meyer      San  Francisco,  Cal.  May  5  1910  No.  1601 

**The  Anglo  &  London  Paris  National  Bank  of  San  Francisco 

"Pay  to  the  order  of  Palo  Alto  M  B  &  L  Ass'n  $7500  00/100 
Seventy  five  hundred  00/100  dollars 

"Daniel  Mbybb." 

Black  indorsed  the  check  as  follows:  "Pay  to  the  order  of 
First  National  Bank  Palo  Alto  Mut  Bid  &  Loan  By  Marshall 
Black,  Secretary,"  and  delivered  it  to  appellant.  At  that 
time  two  deeds  respectively  from  Annie  Maclntyre  and  Alex- 
ander Maclntyre  to  Black,  covering  a  tract  of  land  in  Palo 
Alto,  were  on  deposit  in  escrow  with  appellant  to  be  delivered 
to  Black  on  the  payment  of  $7,366.40.  Appellant  received 
the  check  so  indorsed  and  delivered  without  the  actual  knowl- 
edge of  respondent,  and  applied  the  proceeds  as  follows:  It 
credited  the  account  of  Alexander  Maclntyre  at  the  bank  with 
tile  sum  of  $2,755.25  and  applied  $4,611.15  on  a  promissory 
note  then  due  from  Maclntyre  to  appellant,  thus  paying  the 
note.  Of  the  former  amount  it  remitted  Maclntyre  $2,366 
in  cash  and  applied  what  remained  apparently  to  an  over- 
draft  due  from  Maclntyre  to  itself.  The  balance  of  $133.60 
it  paid  to  Black  in  cash.  It  then  delivered  said  deeds  to 
Black,  who  thus  acquired  title  to  said  property.  Prior  to 
March,  1910,  Black  had  organized  a  corporation  known  as  the 
''Marshall  Black  Investment  Company,'*  of  which  he  was  the 
president  and  manager,  and  owned  practically  all  the  stock. 
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On  March  22,  1910,  the  Investment  Ciompany,  through  Black, 
applied  to  respondent  for  a  loan  of  seven  thousand  five  hun- 
dred dollars  upon  the  security  of  said  land  standing  then  in 
the  name  of  the  Maclntyres.  The  application  for  the  loan 
was  approved,  the  money  advanced,  and  Black,  on  receiving 
the  deeds  from  the  Maclntyres,  conveyed  the  property  to  said 
Investment  Company,  which  had  executed  a  mortgage  on  the 
property  to  respondent  for  the  said  sum  of  seven  thousand  five 
hundred  dollars. 

On  November  29,  1911,  the  Investment  Company,  in  conse- 
quence of  the  release  of  the  mortgage  and  other  considera- 
tions, executed  to  the  San  Jose  Abstract  Company,  as  trus- 
tee for  the  benefit  of  respondent,  a  trust  deed  covering  said 
property  as  security  for  said  indebtedness  to  respondent. 
The  sum  secured  thereby  was  eight  thousand  five  hundred  dol- 
lars, value  actually  received  by  said  company,  and,  until  Sep- 
tember,  1912,  respondent  had  no  knowledge  of  the  misappro- 
priation of  the  separate  and  independent  sum  of  seven 
thousand  five  hundred  dollars  covered  by  the  check  involved 
herein.  About  this  time  it  became  known  that  Black  was  a 
defaulter  to  the  extent  of  over  one  hundred  thousand  dol- 
lars, and  the  facts  concerning  the  transaction  between  him 
and  appellant,  as  to  said  check,  came  to  light.  On  account  of 
said  defalcation  the  building  and  loan  conmiission  of  the  state 
compelled  respondent,  pending  investigation  as  to  its  finan- 
cial condition,  to  suspend  business.  The  suspension  continued 
from  October  1,  1912,  to  December  14,  1912,  when,  after  the 
adoption  of  a  plan  of  reorganization  of  the  finances  by  the 
directors  and  stockholders  in  compliance  with  the  demand  of 
said  commissioner,  the  association  was  permitted  to  resume 
business.  This  plan  is  fully  set  forth  in  the  findings,  and  it 
amounted  substantially  to  a  sufficient  reduction  in  the  value 
of  the  stock  of  the  stockholders  to  cover  the  deficit  caused  by 
Black's  defalcations,  thus  making  it  appear  that  the  assets  of 
the  association  equaled  its  liabilities.  In  consenting  to  said 
plan  the  board  of  directors  of  respondent  adopted  the  follow- 
ing resolution:  **Be  it  further  resolved  that  the  acceptance 
and  carrying  out  of  said  plan  or  any  charge  or  entry  made 
pursuant  thereto,  or  otherwise  shall  not  be,  or  be  deemed  to 
be,  in  any  manner  a  waiver  by  this  corporation  of  any  right 
it  may  have  to  in  any  manner  enforce  any  daim,  liability  or 
obligation  whatsoever  due  from  any  debtor  or  party  in  any 
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maimer  involved  in  or  connected  with  the  loss  referred  to  in 
said  plan  and  generally  known  as  the  Marshall  Black  defici- 
ency.'' The  same  resolution  was  adopted  at  the  stockholders' 
meeting. 

Counsel  on  both  sides  have  displayed  great  industry  and 
ability  in  presenting  their  views  as  to  the  legal  propositions 
involved,  and  seemingly  have  exhausted  about  all  the  learn- 
ing on  the  subject.  The  discussion  has,  indeed,  taken  a  wide 
range,  and  we  cannot  within  reasonable  limits  follow  it  in  all 
its  ramifications. 

We  think  the  contentions  of  appellant  have  been  satisfac- 
torily answered  in  the  brief  of  respondent,  and  as  far  as 
specific  attention  is  paid  to  them  we  shall  probably  do  little 
more  than  present  a  synopsis  of  the  argument  contained  in 
said  brief. 

As  to  the  authority  of  Marshall  Black  to  represent  respond- 
ent, upon  which  appellant  lays  much  stress,  the  court  found 
as  follows:  ''That  at  all  times  mentioned  in  said  complaint 
and  for  several  years  immediately  prior  to  May  6,  1910,  one 
Marshall  Black  was  the  secretary  of  plaintiff,  but  did  not 
hold  any  other  oflBce  in  the  said  plaintiff,  and  was  not  a 
director  thereof.  That  during  all  of  said  time  the  business 
of  plaintiff  was  managed  and  controlled  by  a  board  of  direc- 
tors, and  said  Marshall  Black  (as  such  secretary)  had  charge 
of  the  business  of  said  plaintiff  corporation,  subject  to  the 
control  and  supervision  of  the  board  of  directors  of  plaintiff, 
except  as  otherwise  found  herein."  There  is  abundant  evi- 
dence for  the  support  of  this  finding,  notwithstanding  appel- 
lant's contention  that  Black  was  literally  in  control  of  the 
business,  that  he  was  permitted  to  handle  the  business  of  the 
association  as  he  saw  fit,  and  that  the  directors  took  no  part 
in  its  management  and  never  examined  its  books  and  records. 
Appellant  makes  a  conmion  mistake,  to  which  we  have  had 
occasion  before  to  advert,  in  that  it  has  directed  attention  to 
evidence  opposed  to  said  finding  but  has  ignored  what  is  favor- 
able thereto.  Respondent  calls  attention  to  some  twenty  mat- 
ters of  importance  in  the  business  of  the  association  which 
had  been  directed  and  supervised  by  the  board,  as  shown  by 
the  evidence.  These  we  need  not  enumerate,  but  they  are 
sufficient  to  justify  the  conclusion  of  the  court,  and  they  cer- 
tainly negative  the  claim  that  the  board  abdicated  its  author- 
ity and  abandoned  its  functions  to  be  exercised  by  Black. 
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We  think  it  can  safely  be  said  that  the  association  was  actu- 
ally under  the  supervision  and  control  of  said  board,  and  that 
Black  was  authorized  to  discharge  only  the  duties  that  usually 
belong  to  the  office  which  he  held,  although  we  could  not  affirm 
with  much  confidence  that  said  board  of  directors  "were  par- 
ticularly vigilant  and  active  in  guiding  its  affairs.**  Like 
many  other  similar  boards,  they  were  disposed  to  withhold 
fheir  personal  individual  attention  from  the  exercise  of  the 
duties  of  the  secretary  in  the  business  of  the  concern,  believ- 
ing, no  doubt,  that  these  matters  could  and  would  receive 
effective  consideration  from  said  officer.  If  the  directors  had 
been  as  active  and  vigilant  as  they  should,  it  is  quite  probable 
that  the  rascality  of  Black  would  have  been  discovered  much 
earlier,  to  the  great  advantage  of  the  association  and  its  stock- 
holders. It  is  but  a  truism  to  say  that  directors  of  such 
organizations  generally  confide  too  much  in  the  honesty  of 
their  ministerial  officers,  and  are  too  prone  to  delegate  to  the 
latter  services  which  should  be  performed  or  personally  super- 
vised by  the  directors  themselves.  The  misplaced  confidence 
in  an  unworthy  agent  herein  disclosed  finds  many  a  parallel 
in  the  history  of  such  organizations,  and  the  serious  and  de- 
plorable consequences  of  such  confidence  should  be  a  lesson 
to  those  charged  with  the  duty  of  managing  these  important 
concerns  involving  the  interests  of  those  illy  prepared  to  ex- 
perience financial  loss. 

However,  in  the  apparent  remissness  of  the  directors  herein 
we  find  no  comfort  for  appellant  nor  warrant  for  its  claim 
that  any  loss  occasioned  by  this  particular  transaction  is 
chargeable  to  their  negligence. 

Another  finding  of  which  complaint  is  made  is  the  follow- 
ing: **That  on  various  occasions  prior  to  May  6,  1910,  Mar- 
shall Black,  as  a  matter  of  convenience  in  operating  the  office 
of  said  plaintiff,  did  from  time  to  time  cash  some  checks  or 
drafts  payable  to  the  order  of  said  plaintiff  at  the  office  of 
said  defendant.  .  •  .  That  none  of  the  checks  so  cashed 
amounted  to  a  greater  sum  than  five  hundred  dollars,  except- 
ing one  check,  the  transaction  involved  in  the  cashing  of 
which  is  now  in  controversy  and  litigation,  and  the  acts  of 
said  Marshall  Black  in  cashing  said  checks  were  not,  nor  was 
any  thereof,  brought  to  the  knowledge  of  plaintiff  corpora- 
tion, its  officers  or  directors,  and  neither  the  said  plaintiff 
corporation,  nor  its  officers  or  directors,  other  than  said  Mar- 
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shall  Black,  had  any  knowledge  thereof,  and  said  Marshall 
Black  never  communicated  the  fact  of  the  cashing  thereof  to 
plaintiff.  That  the  discounting  or  cashing  of  notes,  drafts 
or  bills  of  exchange  by  said  Marshall  Black  with  defendant 
was  carried  on  under  the  circumstances  as  herein  stated  and 
not  otherwise  and  never  became  nor  was  at  any  time  nor  at 
all  an  established  or  any  practice  or  custom.  That  said 
corporation  plaintiff  never  at  any  time  or  at  all,  either 
directly  or  indirectly,  ratified  or  acquiesced  in,  or  confirmed 
or  approved  the  said  acts  of  said  Marshall  Black  in  cashing 
said  checks  or  drafts.  That  neither  the  articles  of  incorpo- 
ration, nor  the  by-laws  of  said  plaintiff,  ever  at  any  time  or 
al  all  authorized  or  empowered  said  Marshall  Black  or  any 
other  person  as  such  secretary  or  otherwise,  or  at  all,  to  cash 
or  discount  checks  or  drafts  or  bills  of  exchange  for  any  pur- 
pose whatever  or  otherwise,  or  at  all." 

We  think  there  is  no  ground  for  the  contention  that  this 
finding  in  any  respect  is  unsupported.  There  may  be  evi- 
dence in  the  record  that  would  warrant  a  contrary  finding  as 
to  some  of  the  facts  enumerated,  but  of  course  that  is  of  no 
consequence  here.  Respondent  calls  attention  to  the  specific 
portions  of  the  transcript  wherein  is  found  testimony  in  har- 
mony with  the  views  of  the  court  as  thus  expressed,  but  it  is 
not  deemed  necessary  to  set  it  forth  herein. 

We  are  of  the  opinion  that  there  is  no  more  merit  in  the 
objection  to  the  finding  as  to  the  payment  of  seven  thousand 
five  hundred  dollars  as  a  loan  to  the  Investment  Company. 
There  was  undoubtedly  an  irregularity  in  advancing  the 
money  before  the  loan  was  approved  by  the  board  and  before 
the  notification  by  the  attorney  that  all  legal  requirements 
had  been  complied  with,  but  the  irregularity  was  cured  by 
the  subsequent  approval  and  ratification  of  the  loan  by  the 
directors.  In  fact,  it  seems  to  have  been  approved  a  second 
time  on  May  10,  1910,  four  days  after  the  deed  to  the  prop- 
erty came  into  the  possession  of  plaintiff.  Aside  from  that, 
it  must  be  true  that  the  borrower  who  actually  obtained  the 
loan  could  not  object  to  any  irregularity  in  the  proceedings 
whereby  he  secured  it,  and,  of  course,  appellant  is  in  no  better 
position  to  complain. 

The  trust  deed  given  in  place  of  said  mortgage  and  in  re- 
lease thereof  was  to  secure  the  payment  of  eight  thousand  five 
hundred  dollars.     This  included  the  amount  of  one  thousand 
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dollars  in  interest,  and  we  can  see  no  possible  reason  for  an 
objection  to  this  any  more  than  to  the  principal  of  the  in- 
debtedness.  Manifestly,  they  stand  upon  the  same  footing  as 
to  the  consideration  for  the  security. 

We  can  perceive  no  merit  in  the  claim  that  **the  liability 
of  respondent  arising  out  of  Black's  defalcations  have  been 
paid,  satisfied,  and  canceled  as  shown  by  the  'Marshall  Black 
Deficiency  Account.'  '*  It  is  quite  apparent  that  there  was 
no  actual  payment  to  respondent  of  the  proceeds  of  said  seven 
thousand  five  hundred  dollar  check.  We  have  already  de- 
tailed the  disposition  that  was  made  of  the  money.  There  is 
nothing  to  show  that  any  part  of  it  ever  came  into  the  posses- 
sion of  respondent,  or  that  the  loss  by  reason  of  the  misappro- 
priation of  the  fund  was  ever  made  good  either  entirely  or 
partially.  It  is  equally  plain,  from  the  resolution  passed  as 
aforesaid  by  the  directors  and  the  stockholders,  that  there 
was  no  intention,  by  reason  of  said  deficiency  account  or 
otherwise,  to  satisfy  and  cancel  said  obligation.  The  actual 
loss  by  reason  of  the  defalcations  of  Black  was  over  one  hun- 
dred thousand  dollars,  but,  in  order  to  satisfy  the  building 
and  loan  commission  and  to  secure  permission  to  resume  busi- 
ness, it  seems  that  the  capital  stock,  reserve  fund,  undivided 
profits,  etc.,  were  reduced  or  written  down  to  the  extent  of 
the  loss.  THs,  as  stated  by  respondent,  was  a  matter  of  book- 
keeping and  adjustment  of  the  various  accounts  to  satisfy  the 
said  commission  that  the  concern  was  solvent  and  entitled  to 
do  business;  or,  in  other  words,  the  large  sums  credited  to 
said  deficiency  account  were  simply  written  oflP  the  value  of 
the  stockholdings.  We  can  see  nothing  in  the  transaction  that 
should  be  construed  as  operative  to  extinguish  respondent's 
claim  to  compensation  for  the  conversion  of  said  check.  The 
amount  received,  as  we  understand  it,  although  nominally  for 
the  corporation  is  actually  for  the  benefit  of  the  stockholders 
who  have  suflPered  the  loss. 

In  this  connection,  it  may  be  said  that  we  view  similarly 
the  contention  that  the  amount  received  on  Black's  bond 
should  be  credited  pro  rata  on  this  claim.  The  question  is 
really  one  of  subrogation  which  concerns  only  respondent  and 
the  Surety  Company. 

Thus  far  there  seems  but  little  room  for  debate,  but  some 
other  points  made  by  appellant  probably  possess  more  merit 
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The  question  of  agency  in  its  various  aspects  has  received 
much  attention,  and  it  is  claimed  that  in  accordance  with  its 
well-established  principles  the  act  of  Black  in  cashing  the 
check  must  be  regarded  as  the  act  of  respondent.  We  do  not 
80  understand  the  law  and  the  facts. 

It  is  plain  that  Black  had  no  express  authority  to  indorse 
the  check,  and  this  has  already  been  suflSciently  considered. 
It  is  also  true  that  he  had  no  such  authority  simply  by  virtue 
of  his  office  as  secretary.  (Blood  v.  Marcuse,  38  Cal.  590, 
[99  Am.  Dec.  435] ;  3  Cook  on  Corporations,  6th  ed.,  sec.  717.) 

Likewise  it  must  be  admitted  that  in  the  absence  of  author- 
ity, express  or  implied,  he  cannot  transfer  his  principal's 
property,  and  such  authority  will  not  be  presumed.  (Bead 
V.  Buff  urn,  79  Cal.  77,  [12  Am.  St.  Rep.  131,  21  Pac.  555] ; 
CaUfomia  Winemakers'  Corp.  v.  Sciaroni,  139  Cal.  277,  [72 
Pac.  990].)  Beyond  that,  an  officer  of  a  corporation  can 
have  no  authority  to  use  the  corporate  property  for  his  own 
benefit,  and  such  use  is  notice  of  lack  of  authority.  (Civ. 
Code,  sees.  2230,  2234,  2306,  2322.)  Directors  and  officers  of 
corporations  are  agents  and  trustees  within  the  contemplation 
of  tiiese  sections  of  the  code.  (Graves  v.  Mono  Lake  eic.  Min- 
ing Co.,  81  Cal.  303,  319,  [22  Pac.  665] ;  Pacific  Vinegar  d 
Pickle  Works  v.  amith,  145  Cal.  363,  [104  Am.  St.  Rep.  42, 
78  Pac.  550].) 

In  relation  to  this  question  some  interesting  cases  are  re- 
viewed by  respondent. 

In  Hubback  v.  Boss,  96  Cal.  426,  [31  Pac.  353],  one  Makin 
desired  to  obtain  money  from  plaintiff  in  connection  with 
certain  shipments  and  plaintiff  drew  bills  of  exchange  upon 
his  correspondents  in  Liverpool  and  delivered  them  to  Makin. 
Plaintiff  demanded  security  of  Makin  and  the  latter  pre- 
sented a  deed  from  Ann  S.  Ross  to  plaintiff  conveying  certain 
property.  Makin  delivered  the  deed  for  the  bills  of  exchange 
running  to  himself.  The  action  was  brought  to  foreclose  the 
deed  as  a  mortgage  and  defendant  denied  that  it  was  given 
for  the  purpose  declared  by  plaintiff.  The  latter  claimed 
that  Makin  being  intrusted  with  the  conveyance  had  at  least 
apparent  authority  to  deliver  it  for  the  purpose  of  securing 
his  personal  obligation,  but  it  was  held  that  the  apparent 
authority  was  limited,  by  one  of  the  fundamental  principles 
of  agency,  to  the  right  to  deliver  it  only  as  a  security  for  some 
obligation  of  his  principal,  and,  further,  that  plaintiff  was  not 
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justified,  as  a  matter  of  ordinary  prudence,  in  presuming  that 
Makin  might  use  the  instrument  for  his  own  benefit  and  pur- 
pose. 

In  the  Smith  case,  supra,  the  court  had  under  consideration 
the  indorsement  of  a  corporate  obligation  by  the  president  of 
a  company  to  himself.  Therein  it  is  said:  **It  is  hardly 
necessary  to  say  that  the  general  power  conferred  upon  Smith 
under  the  by-laws  did  not  give  him  authority  to  contract  with 
himself.  In  every  case  where  the  validity  of  a  contract  made 
by  a  trustee  with  himself  is  in  question,  general  authority  to 
act  for  the  corporation  must  necessarily  have  existed  in  order 
to  apply  the  principle  invoked  here.  The  law  assumes  that 
the  trustee  is  invested  with  general  power  to  contract,  but 
limits  its  exercise  to  matters  strictly  in  the  interest  of  the 
beneficiary,  and  disqualifies  him  from  exercising  it  in  his  own 
behalf.  This  disability  directly  results  from  the  existence  of 
the  general  authority." 

The  same  rule  is  enforced  in  the  late  case  of  Western  States 
Life  Ins.  Co.  v.  Lockuwod,  166  Cal.  185,  [135  Pac.  496], 
wherein,  in  reference  to  the  president  of  plaintiff,  it  is  said : 
**It  is  universally  held  as  a  consequence  of  this  doctrine  that 
he  may  not  on  behalf  of  the  corporation  contract  with  himself 
as  an  individual,  which  of  course  includes  contracting  with 
others  with  whom  he  haa  an  interest,  without  the  full  knowl- 
edge and  approval  of  the  corporation." 

Among  the  many  cases  cited  from  other  states  we  refer  only 
to  Ward  v.  City  Tnist  Co,  of  New  York,  192  N.  Y.  61,  [84 
N.  E.  585].  Therein,  it  seems,  certain  oflScers  of  Hartman 
Manufacturing  Company  obtained  a  check  for  one  hundred 
and  twenty-five  thousand  dollars  from  Hanover  Bank,  pay- 
able to  the  order  of  Hartman  Company,  by  falsely  repre- 
senting that  the  loan  was  secured  for  said  company.  One  of 
these  officers  indorsed  the  check  in  the  name  of  Hartman 
Company  by  himself  as  president  and  general  manager,  and 
delivered  it  to  the  City  Trust  Company  in  payment  of  his 
personal  note.  The  referee  in  the  lower  court  found  that 
the  defendant  Trust  Company  acted  in  good  faith  and  con- 
cluded that  it  was  a  bona  fide  holder  for  value.  The  court  of 
appeals  reversed  this  decision,  holding  that  the  defendant 
was  not  justified  in  taking  the  check  for  the  personal  obli- 
gation of  the  president,  and  that  it  could  not  be  a  bona  fide 
holder  of  the  obligation.     Therein  it  is  said:  **The  form  of 
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the  check  in  question  was  notice  to  the  trust  company  that 
Umsted  was  using  the  property  of  the  corporation  of  which 
he  was  president  to  pay  the  personal  debt  of  himself  and 
Kiefer  in  apparent  violation  of  its  rights.  .  .  .  The  effect  of 
such  notice  was  to  put  the  trust  company  upon  inquiry  to  see 
whether  it  was  about  to  accept  money  from  one  to  whom  it 
did  not  belong  in  payment  of  its  own  claim.  The  presump- 
tion arising  from  the  face  of  the  check  was  that  it  belonged 
to  the  Hartman  Company,  and  that  its  president  had  no  right 
to  use  it  to  pay  his  personal  debt.*'  It  was  also  held  that  the 
broad  power  conferred  upon  the  president  of  the  corporation 
was  not  sufficient  to  authorize  him  to  give  away  the  assets 
of  the  company  or  to  use  them  to  pay  the  personal  debts  of 
its  officers.  Emphasis  is  laid  upon  the  proposition  that  by 
reason  of  the  fact  that  the  check  showed  upon  its  face  that 
it  belonged  not  to  Umsted  or  Kiefer  but  to  the  Hartman 
Company,  there  was  a  ** shadow"  upon  it,  and  the  defendant 
could  not  in  good  faith  accept  it  until  the  shadow  had  been 
removed.  It  is  declared  that  "While  the  courts  are  careful 
to  guard  the  interests  of  commerce  by  protecting  the  nego- 
tiation of  commercial  paper,  they  are  also  careful  to  guard 
against  fraud  by  defeating  titles  taken  in  bad  faith,  or  with 
knowledge,  actual  or  implied,  which  amounts  to  bad  faith, 
when  regarded  from  a  commercial  standpoint."  Of  course, 
it  is  true,  as  pointed  out  in  the  decision,  that  if  reasonable 
inquiry  would  have  led  to  the  discovery  of  facts  which  would 
have  dispelled  any  suspicion,  the  purchaser  of  the  paper  is 
entitled  to  the  benefit  thereof  as  if  he  had  made  proper  inves- 
tigation. That  is  self-evident,  being  equivalent  to  saying  that 
if  the  agent  had  ample  authority  in  the  premises,  the  want  of 
knowledge  thereof  by  the  purchaser  would  not  invalidate  the 
transaction.  Manifestly,  it  is  only  in  the  case  where  the 
agent  lacks  authority  that  the  principal  may  exact  the  duty 
of  inquiry  and  that  the  failure  to  inquire  imposes  a  penalty 
upon  the  purchaser. 

The  Ward  case,  supra,  substantially  covers  most  of  the 
principles  of  law  involved  herein,  but  we  append  the  other 
cited  cases  as  instructive  on  the  subject:  M,  Jacoby  cfe  Co.  v. 
Payson,  85  Hun,  367,  [32  N.  Y.  Supp.  1032];  KnoxvUle 
Water  Co,  v.  East  Tennessee  Nat.  Bank,  123  Tenn.  364,  [131 
S.  W.  447] ;  Oermania  Safety-Vault  &  Trust  Co.  v.  Boynton, 
71  Fed.  797,  [19  C.  C.  A.  118] ;  Cla/lin  v.  Farmers  &  Citir 
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zens'  BamJc,  25  N.  Y.  293;  Robinson  v.  Chemical  N(Uional 
Bank,  86  N.  Y.  404;  Bank  of  New  York  N.  B.  A.  v.  American 
Dock  <&  Trust  Co.,  143  N.  Y.  559,  [38  N.  E.  713] ;  and  also 
Randolph  on  Commercial  Paper,  sec.  368,  and  Thompson  on 
Corporations,  sec.  1700. 

One  feature  or  incident  of  agency  to  which  appellant  has 
adverted  at  considerable  length  is  embraced  in  the  term,  ''im- 
putation of  knowledge  to  plaintiff.*'  This,  however,  is  noth- 
ing but  a  phase  or  circumstance  of  express,  implied,  or  osten- 
sible authority.  The  knowledge  of  tiie  agent  is  considered 
and  imputed  as  the  knowledge  of  the  principal  only  when  the 
former  acquires  it  in  the  course  of  his  agency.  If  he  does 
not  acquire  it  while  acting  within  the  scope  of  his  authority, 
the  knowledge  is  no  more  to  be  imputed  to  the  principal  than 
to  an  utter  stranger.  The  imputation  has  been  held  to  rest 
upon  the  presumption  that  the  agent  will  communicate  such 
knowledge  to  his  principal.  Manifestly,  no  such  presumption 
can  exist  where  the  agent  is  engaged  in  a  transaction  beyond 
his  authority  and  in  which  he  is  interested  adversely  to  his 
principal  or  in  a  scheme  to  defraud  his  principal.  In  Mc- 
Donald V.  Randall,  139  Cal.  246,  [72  Pac.  997],  it  was  said 
''a  corporation  is  not  chargeable  with  the  knowledge  of  one 
of  its  officers  or  agents  who  is  acting  on  his  own  behalf,  and 
not  for  the  corporation,"  and  in  McKenney  v.  Ellsworth,  165 
Cal.  326,  [132  Pac.  75],  the  court  says:  "Where  an  agent 
of  a  corporation  is  dealing  with  the  corporation  in  a  trans- 
action in  his  own  behalf,  it  will  not  be  presumed  that  he  will 
communicate  to  his  principal  facts  affecting  the  transaction." 
An  exception  is  recognized  to  the  rule  where  the  principal  is 
in  fact  represented  in  the  whole  transaction  solely  by  the 
party  as  agent.  Herein  plaintiff  was  not  represented  by 
Black  in  the  matter  of  the  loan  to  the  Investment  Company, 
since  he  dealt  with  respondent  through  its  board  of  directors, 
its  security  committee,  and  attorney.  Respondent  would  not, 
therefore,  be  charged  with  constructive  knowledge  of  Black's 
misapplication  of  the  fund.  But  if  the  presumption  existed, 
it  would  be  a  disputable  presumption,  and  the  court  has 
found,  on  sufficient  evidence,  that  the  plaintiff  had  no  knowl- 
edge of  these  things.  The  doctrine  manifestly  cannot  be  ap- 
plied to  the  extent  and  end  claimed  by  appellant.  The  con- 
tention resolves  itself  to  this:  that  the  principal,  if  he  has 
knowledge  of  the  exercise  by  the  agent  of  certain  powers,  is 
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bonnd  by  the  act  of  the  agent,  and  he  must  be  held  to  have 
sach  knowledge  from  the  fact  that  the  agent  knows  of  it  him- 
self. Such  doctrine,  of  course,  could  not  be  maintained,  as  it 
would  place  it  within  the  power  of  an  agent  to  bind  the  prin- 
cipal  to  any  course  of  conduct  however  foreign  or  obnoxious 
to  the  authority  actually  conferred. 

There  is  no  doubt  that  the  circumstances  might  be  such  as 
to  estop  the  principal  from  denying  the  authority  of  the 
agent.  That  is  a  familiar  principle,  but  it  does  not  apply 
here.  The  acts  of  the  agent  may  be  so  open  and  frequent  as 
to  create  and  compel  the  inference  of  acquiescence  on  the  part 
of  the  principal.  But  they  must  be  acts  of  a  similar  nature. 
Here  there  is  no  evidence  that  Black  had  before  applied  the 
corporate  property  in  substantially  the  same  manner.  The 
elements  of  ostensible  agency  to  do  the  thing  which  was  done 
are  entirely  lacking,  and  we  can  see  no  reason  for  invoking 
the  principle  contended  for  that  **a  corporation  is  bound  by 
the  powers  that  its  agent  is  permitted  to  exercise  openly.'' 

What  has  been  said,  we  think,  disposes  of  the  contention 
of  appellant  that  it  was  a  **bona  fide  purchaser  for  value 
without  notice. '*  It  cannot  be  said  to  be  a  purchaser  **  with- 
out notice,*'  since,  as  we  have  seen,  it  was  put  upon  inquiry, 
and  it  must  be  held  to  know  what  it  could  have  found  out  by 
investigation.  In  Smith  v.  Los  Angeles  Immigration  etc.  Assn., 
78  Cal.  289,  [12  Am.  St.  Rep.  53,  20  Pac.  677],  the  court  says: 
"The  fact  that  the  note  appeared  upon  its  face  to  have  been 
executed  by  Oarey  on  behalf  of  the  corporation  was  sufficient 
to  charge  his  assignee  with  notice  of  want  of  authority  to 
execute  it." 

In  Randolph  on  Commercial  Paper,  section  1012,  the  rule 
is  stated:  "In  like  manner,  one  cannot  become  a  bona  fide 
holder  of  a  check  drawn  by  a  bank  president  on  his  own  bank, 
and  certified  by  himself,  or  of  a  certificate  of  deposit  given 
by  a  bank  cashier  in  the  name  of  a  bank,  and  indorsed  and 
deposited  by  him  to  his  own  credit." 

And,  as  pointed  out  by  respondent,  the  controversy  here  is 
between  plaintiflf,  the  payee  of  the  check,  and  appellant  as 
indorsee.  They  are  parties  in  privity,  and,  strictly  speaking, 
the  said  doctrine  does  not  apply  as  between  the  immediate 
parties  to  the  transaction.  The  rule  is  stated  in  Daniels  on 
Negotiable  Instruments  as  follows:  "It  is  a  general  principle 
of  the  law-merchant  that,  as  between  the  immediate  parties 

88  0ftl.  App.— 15 
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to  a  negotiable  instrument — parties  between  whom  there  is  a 
privity — the  consideration  may  be  inquired  into,  and  that  as 
to  them  the  only  superiority  of  a  bill  or  note  over  other  un- 
sealed evidences  of  debt  is,  that  it  prima  facie  imports  a 
consideration.'' 

Nor  is  the  situation  changed  within  the  contemplation  of 
sections  3123  and  3124  of  the  Civil  Code,  as  appellant  is  not 
an  ** indorsee  in  due  course*'  as  therein  defined.  Among  the 
many  authorities  as  to  this  point  it  is  suflRcient  to  refer  to 
Judge  Cooley's  opinion  in  the  case  of  McLellan  v.  Detroit 
File  Works,  56  Mich.  579,  [23  N.  W.  321],  where  a  partner- 
ship had  issued  promissory  notes  and  thereafter  transferred 
its  property  to  the  corporation  which  assumed  certain  indebt- 
edness, excluding,  however,  the  notes  of  plaintiff.  The  presi- 
dent of  the  corporation,  though,  renewed  the  notes  to 
plaintiff  by  giving  him  corporation  notes.  It  was  said: 
**The  case  was  such  that  the  plaintiff  must  be  deemed  to  have 
accepted  renewal  of  the  notes  with  knowledge  of  all  the  facts. 
They  held  partnership  notes,  and  they  accepted  corporation 
notes  in  renewal;  and  they  must  be  deemed  to  have  known 
that  an  officer  of  a  corporation  can  have  no  general  author- 
ity to  give  the  notes  of  the  corporation  to  take  up  the  out- 
standing obligations  of  members.  Special  authority  would 
be  required  to  empower  him  to  do  so;  and  those  persons  who 
should  venture  to  take  such  notes  from  him  must,  at  their 
peril,  ascertain  that  the  special  authority  has  been  con- 
ferred." Furthermore,  it  was  declared  that  '*a  corporate 
note  given  for  an  individual  obligation  is  not  given  in  the 
regular  course  of  business,  but,  presumptively,  is  ultra  vires. 
An  officer  of  a  corporation  can  never  have  implied  authority 
to  give  such  notes.  .  .  .  The  general  authority  to  make  com- 
mercial paper  in  the  name  of  a  corporation  is  given  to  be 
exercised  for  the  benefit  and  in  the  business  of  the  corpora- 
tion, not  for  the  benefit  or  in  the  business  of  others,  and  it  is 
therefore  obvious  that  one  who  takes  such  paper  with  knowl- 
edge that  it  is  not  given  for  a  corporate  purpose  can  have 
no  claim  to  the  protection  which  the  law  accords  to  a  bona  fide 
holder." 

Another  point  made  by  appellant,  worthy,  probably,  of 
some  notice,  is  that  respondent  suffered  no  loss  by  reason  of 
the  fact  that  the  money  was  used  to  secure  title  to  the  prop- 
erty upon  which  respondent  had  a  mort^'age  for  seven  thou- 
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sand  five  hundred  dollars.  The  contention  seems  to  be  that 
if  the  proceeds  of  said  cheek  had  not  been  applied  to  the 
purchase  of  said  property,  respondent  would  have  lost  the 
seven  thousand  five  hundred  dollars  which  it  had  already 
loaned  on  the  strength  of  the  security.  However,  there  does 
not  appear  to  be  merit  in  the  defense  that  if  the  seven  thou- 
sand five  hundred  dollars  had  not  been  misappropriated  an- 
other equal  amount  would  have  been  lost.  A  thief  who  admits 
a  theft  and  his  use  of  the  money  for  his  individual  benefit  could 
hardly  find  justification  or  excuse  in  the  plea  that  by  his  un- 
warranted use  of  the  money  he  saved  the  owner  the  loss  of 
another  similar  amount.  Respondent  was  entitled  to  the 
security  and  also  the  proceeds  of  the  check.  Nor  does  it 
appear  that  the  additional  seven  thousand  five  hundred  dol- 
lars could  have  been  realized  out  of  the  property.  The 
amount  of  the  various  encumbrances  made  in  good  faith 
greatly  exceeded  its  value,  and  while  respondent  was  enabled 
to  secure  the  repayment  of  the  said  sum  of  eight  thousand  five 
hundred  dollars  covered  by  the  trust  deed,  there  is  nothing 
to  show  that  the  other  amount  misappropriated  by  Black 
could  have  been  obtained.  Nor  can  we  agree  with  appellant 
**that  plaintiff  cannot  retain  the  advantage  derived  from  the 
renewal  deed  of  trust  executed  in  1911,  and  at  the  same  time 
insist  that  such  retention  does  not  constitute  a  ratification  of 
Black's  unauthorized  act."  The  doctrine  of  ratification  is 
gone  into  pretty  thoroughly  in  the  briefs.  The  principle  is 
reiterated  by  respondent  that  it  is  necessary,  in  order  to 
effect  a  ratification,  that  action  be  taken  with  full  knowledge 
of  the  facts  (Civ.  Code,  sec.  2310;  HaU  v.  E.  W.  Wells  & 
Son,  24  Cal.  App.  238,  [141  Pac  53] ;  Lambert  v.  Oerner, 
142  Cal.  399,  [76  Pac.  53]),  and  attention  is  directed  to  the 
fact  that  when  respondent  took  said  renewal  and  mortgage 
it  had  no  knowledge  of  Black's  appropriation  of  the  check; 
hence  there  was  no  such  ratification. 

Again,  assuming  that  respondent  was  benefited,  the  situation 
is  covered  by  the  doctrine  announced  in  2  Corpus  Juris,  sec- 
tion 133,  as  follows:  ** Where,  however,  when  the  principal 
first  acquires  knowledge  of  the  facts,  conditions  are  such  that 
he  cannot  in  justice  to  himself  repudiate  the  whole  of  the 
agent's  acts  he  may  stand  upon  what  he  has  authorized,  and 
the  third  person  must  bear  the  loss  resulting  from  his  doidiiiir 
with  an  agent  without  learning  the  extent  of  his  aiitl.oiiiy." 
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Other  qualifications  of  the  doctrine  are  pointed  out  which  lead 
to  the  conclusion  that  by  taking  said  security  respondent  did 
not  ratify  the  act  of  Black  or  of  appellant  in  said  transac- 
tion as  to  the  check,  but  we  forego  specific  mention  of  them. 

We  are  satisfied  that  Black  had  no  authority,  express  or 
implied,  for  the  indorsement  of  said  check,  that  no  authority, 
however  broad,  could  have  authorized  him  to  cash  the  check 
for  his  own  benefit,  that  appellant  was  put  upon  inquiry  as  to 
the  limit  of  his  authority,  and  that  it  must  be  deemed  to 
have  known  that  he  was  not  acting  within  the  scope  of  Ms 
agency,  that  appellant  converted  the  property  without  au- 
thority of  law,  that  respondent  has  not  been  paid  the  amount 
nor  any  portion  thereof,  that  it  is  not  estopped  by  reason 
of  having  received  the  benefits  of  the  transaction  or  otherwise 
from  recovering  the  proceeds  of  said  check,  that  it  has  not 
ratified  the  said  unauthorized  act  of  Black,  and  that  it  has 
been  damaged  to  the  extent  claimed  by  the  conduct  of  appel- 
lant in  cashing  said  check. 

The  judgment  and  order  are  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  10,  1917. 


[Crim.  No.  655.    nret  Appellate  District.— Marcli  15,  1917.] 

THE    PEOPLE.    Respondent,    v.    FRANK    SEARLB, 
Appellant. 

Criminal  Law  —  Murder  —  Verdict  or  Manslaughter  —  Accidental 
Discharge  or  Gun. — In  a  prosecation  for  marder,  a  verdict  of 
manslaughter  is  sufficiently  supported  by  the  admissions  of  the  de- 
fendant, that  at  about  the  time  the  deceased  waa  wounded  a  loaded 
rifle  which  the  defendant  was  handling  was  accidentally  discharged, 
and  that  while  on  his  way  for  the  doctor  he  went  to  his  cabin,  took 
the  rifle  and  hid  it  where  it  was  subsequently,  and  prior  to  his  con* 
fession,  found  by  an  officer. 
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Id. — OoBPUS  Deuoti — SuTFiaiNor  or  Evioencs. — In  saeh  a  proseca- 
tion  the  corpus  delicti  is  Bufficientlj  proven,  independently  of  the 
eztrajadicial  statements  of  the  deceased,  bj  evidence  that  deceased 
shortly  after  a  shot  was  fired  was  found  mortally  wonnded  by  a 
ballet,  under  circumstances  that  excluded  any  inference  that  the 
wound  was  self-inflicted. 

Id. — Paoor  of  Killing — ^Pbesumption  op  Malice. — In  view  of  the  fact 
that  every  killing  is  unlawful  unless  expressly  excused  or  justified 
by  law,  where  a  homicide  is  shown,  it  Js  incumbent  upon  the  de- 
fendant to  prove  circumstances  in  mitigation,  excuse,  or  justifica- 
tion, unless  they  arise  out  of  the  evidence  produced  against  him. 

Id. — ^Vizw  OF  Scene  of  Cbiiob  bt  Jubt— Pbesbncb  of  Defendant — 
Waiver. — ^While  a  defendant  has  the  right  to  be  present  when  the 
scene  of  the  crime  is  being  visited  by  the  jury,  he  may  waive  such 
right,  and  such  a  waiver  is  shown  where  it  is  expressly  stipulated 
by  counsel  that  no  one  need  accompany  the  jury  except  the  sheriif. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County,  and  from  an  order  denying  a  new  trial. 
A«  B.  McEenzie,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  B.  Tinning,  and  T.  H.  De  Lap,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent 

KERRIGAN,  J.— The  defendant  was  charged  in  an  in- 
formation  by  the  district  attorney  of  the  county  of  Contra 
Costa  with  tiie  crime  of  murder.  He  was  tried,  convicted  of 
manslaughter,  and  sentenced  to  imprisonment  in  the  state 
prison  at  San  Quentin  for  a  term  of  eight  years.  The  present 
appeal  is  from  the  judgment  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial. 

Appellant  presents  but  three  grounds  of  appeal,  viz.,  in- 
BuflSciency  of  the  evidence  to  support  the  verdict;  that  the 
corpus  delicti  was  not  proved  independently  of  the  extra- 
judicial admissions  of  the  defendant,  and  that  the  view  by  the 
jury  of  the  scene  of  the  crime  in  the  absence  of  the  defendant 
was  a  violation  of  his  constitutional  right. 

Dealing  with  the  first  point  urged,  the  defendant  is  alleged 
to  have  shot  one  Patrick  Conroy  on  June  4,  1916.  The  tes- 
timony shows  that  the  deceased  was  found  that  afternoon 
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about  5  o'clock  mortally  wounded  on  a  ranch  in  the  county 
mentioned.  He  and  one  Joe  Hickey,  two  itinerant  laborers, 
were  friends  and  companions,  and  had  been  such  for  a  period 
of  eight  years.  On  the  afternoon  of  said  June  4th,  walking 
along  the  railroad  track  in  the  vicinity  they  came  to  a  small 
shed  on  a  ranch  belonging  to  one  I.  T.  Coe,  which  they  selected 
as  their  resting  place  for  the  night.  They  unrolled  their 
blankets,  and  Conroy  went  to  get  some  water  at  a  pump  about 
four  hundred  feet  away  from  the  shed.  About  five  minutes 
thereafter  Hickey  heard  a  shot.  He  paid  little  attention  to 
it,  but  a  few  minutes  later,  Conroy  not  having  returned,  he 
proceeded  to  the  pump  to  look  for  him,  and  there  found 
Conroy  prone  upon  the  ground  with  a  bullet  wound  in  his 
head.  He  immediately  ran  to  the  county  road  close  by  to 
summon  help,  and  there  met  Coe  and  the  defendant.  First 
aid  was  given  to  Conroy,  and  the  defendant  was  sent  by  Coe, 
by  whom  he  was  employed,  to  a  town  a  mile  away  for  medical 
aid.  The  defendant  was  a  stranger  in  the  county,  and  at 
this  time  had  been  employed  by  Coe  for  about  two  weeks  only. 
He  slept  in  a  cabin  some  two  hundred  feet  from  the  pump 
near  which  the  body  of  the  deceased  was  found.  About  a 
week  before  the  shooting  Coe  had  loaned  the  defendant  a 
loaded  Winchester  rifle.  About  half  an  hour  before  Conroy 
was  shot  the  defendant  had  left  Coe,  with  whom  he  had  been 
working  repairing  a  fence,  to  do  the  evening  chores.  Later 
he  returned.  During  his  absence  Coe  heard  the  report  of  a 
gun,  and  it  was  a  few  minutes  after  defendant's  return  to 
where  Coe  was  still  working  on  the  fence  that  Hickey  arrived 
with  the  news  that  his  "partner"  had  been  shot.  Shortly 
after  the  defendant  had  been  dispatched  for  a  doctor,  Hickey, 
who  was  assisting  Coe  in  his  ministrations  to  the  wounded 
man,  caught  a  glimpse  of  a  man  going  around  the  cabin 
occupied  by  the  defendant.  Early  the  next  morning  Conroy 
died.  When  Hickey  announced  that  his  companion  had  been 
shot,  the  defendant  (who,  it  appears,  had  taken  that  day  sev- 
eral drinks  of  intoxicating  liquor)  volunteered  the  statement 
that  3ome  men  or  boys  had  been  shooting  rabbits  in  the  neigh- 
borhood, and  that  he  had  heard  several  gunshots  that  after- 
noon— seeking  perhaps  to  convey  the  inference  that  Conroy 
had  been  shot  through  the  carelessness  of  hunters.  Suspicion 
attached  to  the  defendant,  and  he  was  put  under  arrest  that 
night.    At  first  he  stoutly  denied  that  he  had  discharged  any 
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gun,  or  that  he  had  hidden  a  gun,  or  even  that  Coe  had  loaned 
him  one.  Later,  however  he  admitted  that  a  loaded  rifle 
had  been  borrowed  by  him  from  Coe;  that  at  about  the  time 
the  deceased  was  wounded  while  handling  the  rifle  it  was 
accidentally  discharged ;  that  while  on  his  way  for  the  doctor 
he  went  to  his  cabin,  took  the  rifle  and  hid  it  where  it  was 
subsequently,  and  prior  to  his  confession,  found  by  an  ofiScer. 
The  defendant  offered  himself  as  a  witness  at  the  trial,  and 
in  the  course  of  his  testimony  said,  **0f  course,  I  could  not 
tell  whether  I  shot  him  or  not." 

The  evidence  is  suflBcient  to  warrant  the  jury  in  finding  that 
the  defendant  killed  the  deceased.  It  does  not,  however, 
show  that  the  killing  was  intentional,  but  it  does  sustain  the 
view,  which  doubtless  was  adopted  by  the  jury,  that  the  homi- 
cide resulted  from  failure  on  his  part  to  exercise  due  care 
and  circumspection  in  discharging  the  fatal  shot;  that  his 
conduct  amounted  to  criminal  negligence,  rendering  him 
guilty  of  manslaughter. 

Section  192  of  the  Penal  Code  declares:  "Manslaughter  is 
the  unlawful  killing  of  a  human  being,  without  malice.  It 
18  of  two  kinds:  ...  2.  Involuntary  ...  in  the  commission 
of  a  lawful  act  which  might  produce  death,  in  an  unlawful 
manner,  or  without  due  caution  and  circumspection." 

**An  unintentional  homicide  committed  through  the  negli- 
gent handling  of  a  firearm  in  a  way  indicating  a  reckless  dis- 
regard of  life  is  manslaughter.  It  is  negligence  to  point  a 
firearm  at  another  without  examining  to  see  whether  or  not 
it  is  loaded,  or  to  handle  or  use  it  in  a  place  where  a  discharge 
is  likely  to  injure  another,  as  in  a  highway."  (1  Michie  on 
Homicide,  p.  253.) 

So,  where  parties  were  playing  or  skylarking  and  defend- 
ant recklessly  handled  his  gun.  {Murphy  v.  Commonwealth 
(Ky.),  22  S.  W.  649;  Henderson  v.  State,  98  Ala.  35,  [13 
South.  146].)  In  the  first-mentioned  case  the  fact  that  the 
shot  was  caused  by  defendant's  finger  accidentally  slipping 
on  the  trigger  was  held  to  be  an  insufficient  excuse. 

Equally  without  merit  is  the  defendant's  claim  that  the 
corpus  delicti  was  not  proven  independently  of  the  extra- 
judicial statements  of  the  defendant.  The  deceased  shortly 
after  a  shot  was  fired  was  found  mortally  wounded  by  a 
bullet  under  circumstances  that  exclude  any  inference  that 
th^  wound  was  self-inflicted.     We  have  therefore  direct  qvi- 
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dence  of  death,  and  cogent  and  irresistible  evidence  of  vio- 
lence independent  of  the  evidence  of  the  defendant.  Here, 
as  in  the  case  of  People  v.  Carlson,  8  Cal.  App.  730,  732, 
[97  Pac.  827],  there  was  ample  evidence  tending  to  show 
that  a  crime  had  been  committed  by  someone,  and  therefore 
the  admissions  and  confessions  of  defendant  made  volun- 
tarily were  properly  received  in  evidence.  Every  killing  is 
unlawful  unless  expressly  excused  or  justified  by  law.  The 
homicide  being  shown  to  have  been  committed  by  defendant  it 
is  incumbent  upon  him  to  prove  circumstances  in  mitigation, 
excuse,  or  justification  unless  they  arise  out  of  the  evidence 
produced  against  him.  The  mere  fact  of  the  killing  having 
been  proved  to  have  been  done  by  the  defendant,  and  nothing 
further,  the  presumption  of  law  is  that  it  was  malicious  and  an 
act  of  murder.  {People  v.  Knapp,  71  Cal.  1,  [11  Pac.  793] ; 
People  V.  Bush,  71  Cal.  602,  [12  Pac.  781] ;  People  v.  March, 
6  Cal.  543 ;  People  v.  Roberts,  6  Cal.  214.) 

Coming  now  finally  to  the  point  that  it  was  prejudicial 
error  to  allow  the  jury,  in  the  absence  of  the  defendant,  to 
view  the  scene  of  the  alleged  crime,  we  have  no  doubt  that 
the  defendant  had  a  right  to  be  present  when  the  premises 
were  being  visited  by  the  jury,  but  it  is  settled  that  he  may 
waive  this  right  (People  v.  White,  20  Cal.  App.  156,  [128 
Pac.  417]),  and  in  this  case  it  was  expressly  stipulated  by 
counsel  that  no  one  need  accompany  the  jury  except  the 
gheriflf. 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  10,  1917, 
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[Civ.  No.  2005.    F5r8t  Appellate  District.— Marcli  15,  1917.) 

DOMENICO  ROLLEEI,  Respondent,  v.  EOSIE  EOLLERI, 

Appellant. 

Divorce — Settlement  or  PkoPEETT  Rights— Sxtppoet  or  Minob  Chiu>. 
Where  pending  a  suit  for  divorce  the  parties  entered  into  an  agree- 
ment for  settlement  of  their  property  rights,  the  property  being  the 
separate  property  of  the  husband,  in  which  agreement  the  wife  was 
to  take  the  custody  of  the  minor  child  and  support  him  and  receive 
in  consideration  thereof  in  full  of  all  her  claims  to  the  property,  a 
certain  sum,  the  decree  in  her  favor  embodying  an  order  in  accord- 
ance with  the  agreement,  there  was  no  abuse  of  discretion  in  the 
eourfs  denying  a  later  application  for  an  allowance  from  the  hus- 
band for  the  support  of  the  child,  where  it  appeared  that  the  wife 
still  had  on  hand  most  of  the  money  received  in  the  settlement, 
which  was  in  a  form  available  for  the  support  of  the  child,  and  it 
further  appeared  that  the  husband  had  f uUy  performed  the  contract. 

APPEALS  from  orders  of  the  Superior  Court  of  Santa 
Clara  County  denying  motions  for  orders  to  pay  for  the  sup- 
port and  education  of  a  minor  child.    W.  A.  Beasly,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  R.  Biaggi,  for  Appellant. 

B.  A.  Herrington,  and  James  L.  Atteridge,  for  Respondent. 

THE  COURT.— The  plaintiff  sued  the  defendant  for  a 
diyorce.  Pending  suit  the  parties  came  together  and  entered 
into  an  arrangement  with  reference  to  their  property  rights. 
The  property,  whatever  there  was,  was  the  separate  property 
of  the  husband.  They  entered  into  an  agreement  by  which 
the  wife — the  defendant — ^was  to  take  the  custody  of  the 
minor  child  (whose  interests  are  now  sought  to  be  advanced) 
and  was  to  support  him,  and  was  to  receive  in  consideration 
hereof,  and  in  full  of  all  her  claims  to  the  property  of  the 
plaintiff,  the  sum  of  two  thousand  dollars.  The  plaintiff 
recovered  a  judgment  against  his  wife  for  divorce,  and  the 
court  embodied  in  that  judgment  an  order  in  accordance  with 
the  aforesaid  agreement  of  the  parties.  Later  on  the  defend- 
ant in  the  case  moved  the  court  for  an  allowance  for  the  sup- 
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port  of  the  child.  Upon  the  hearing  of  that  motion  it 
appeared  that  she  still  had  on  hand  something  between  one 
thousand  five  hundred  and  two  thousand  dollars  of  the  sum 
of  money  which  she  had  received  in  accordance  with  the 
agreement  with  her  husband,  and  that  that  money  was  in 
a  form  to  be  available  for  the  support  of  the  child — ^whose 
support  she  had  undertaken  at  the  time  she  received  it.  It 
appeared  on  the  other  hand  that  the  plaintiff  on  his  part 
had  fully  performed  all  the  conditions  of  that  agreement 
The  court  denied  the  motion,  and  the  only  question  before 
us  is  as  to  whether  it  was  an  abuse  of  discretion  for  the  court 
so  to  do.  We  are  satisfied  from  the  record  that  there  was 
no  such  abuse  of  discretion.  The  orders  appealed  from  are 
therefore  afiSrmed. 


[dy.  No.  2038.    First  Appellate  Diatrict.— Marcli  15,  1W7.] 

MYRTLE  K.  VAN  TASSELL,  Respondent,  v.  ELLA 
HEIDT,  Defendant;  LAURA  HEIDT,  Administratrix, 
etc.,  et  al.,  Appellants. 

Alienation  of  Affections  —  iNsurnciENCT  of  Evidencb.  —  In  tliis 
action  for  damages  for  alienation  of  affections  it  is  held  that  the 
evidence  was  insufficient  to  justify  the  findings  and  decision  of  the 
trial  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  M.  Cassin,  and  James  L.  Atteridge,  for  Appellants. 

John  H.  Leonard,  and  W.  P.  Netherton,  for  Respondent. 

THE  COURT.— From  the  examination  which  the  court  has 
made  of  the  entire  record  in  this  case,  and  dealing  with  the 
matter  of  the  insufficiency  of  the  evidence  to  justify  the  de- 
cision of  the  court,  we  are  satisfied  that  the  evidence  is  wholly 
insufficient  to  warrant  the  findings  and  decision  of  the  trial 
court.    This  being  an  action  against  the  parents  of  a  young 
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woman,  who  alone  have  appealed,  for  having  alienated  from 
his  wife  the  affections  of  a  man  who  had  illicitly  sought  the 
regard  of  said  daughter,  the  evidence  does  not  show  that  the 
defendants  in  the  action  were  ever  guilty  of  conduct  tending 
to  alienate  the  affections  of  the  husband  from  his  wife  so  as 
to  subject  them  to  an  action  for  damages.  In  other  words, 
there  is  no  sufficient  evidence  to  support  the  findings  and 
judgment  of  the  trial  court  in  so  far  as  the  appellants,  the 
father  and  mother,  are  concerned.  That  being  so — and  with- 
out reference  to  tiie  question  of  the  error  which  the  court 
made  in  the  admission  of  hearsay  evidence,  which  seems  to 
have  been  repeated,  but  which  may  not  have  been  sufficiently 
objected  to — we  think  that  the  judgment  against  the  appel- 
lants ought  to  be  reversed,  and  it  is  so  ordered. 


[dr.  No.  2018w    Flist  Appellate  Dietrlet— Mareh  19,  1917.] 

L.  &  E.  EMANUEL,  INC.  (a  Corporation),  Respondent,  t. 
OBERLIN  BROS.  CO.  (a  Corporation),  Appellant. 

PLAOS   of   TBIAL  —  OONTBACT  —  BeMOVAL   TO    C0BP0BATI0N*S    PRINaPAL 

Plage  ov  Business. — A  defendant  corporation  is  entitled  to  have 
remoyed  to  the  eountj  of  its  principal  place  of  businees  for  trial, 
an  action  on  a  contract  made  in  that  eountj  and  to  be  performed 
there. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  denying  a  motion  for  a 
change  of  place  of  triaL    E.  P.  Mogan,  Judge. 

The  f actlB  are  stated  in  the  opinion  of  the  court 

Everts  &  Ewing,  and  R.  G.  Retalliok,  for  Appellant. 

Milton  L.  Schmitt,  for  Respondent. 

THEi  COURT.— This  is  an  appeal  by  defendant  from  an 
order  denying  its  motion  for  a  change  of  the  place  of  triaL 

From  the  record  it  appears  that  the  contract  involved  in 
the  aetion,  entered  into  by  correspondence,  was  made  in 
Fresno   County,  and  was   to   be   performed   there.    It  also 
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appears  that  the  defendant's  principal  place  of  business  is  in 
that  county.  Under  familiar  rules,  therefore,  the  defendant 
was  entitled  to  have  the  case  tried  in  the  county  of  Fresno. 
It  is  true  that  a  small  part  of  the  work  to  be  done  by  the 
plaintiff,  under  said  contract,  consisted  in  the  alteration  of 
some  showcases,  which  when  so  altered  were  to  be  delivered 
for  shipment  to  Fresno  f .  o.  b.  San  Francisco ;  but  these  cases 
and  other  fixtures  to  be  manufactured  by  plaintiff  in  SaH 
Francisco  were  to  be  installed  by  it  in  the  defendant's  store 
in  Fresno,  so  that  this  part  of  the  contract,  like  the  remainderi 
must  be  regarded  as  performable  in  Fresno  County. 

The  order  is  reversed,  and  the  court  is  directed  to  grant 
defendant's  demand  that  the  place  of  trial  of  the  action  be 
changed  from  the  city  and  county  of  San  Francisco  to  the 
county  of  Fresno. 


tCrim.  No.  630.    Firat  Appellate  Distrlet.— I^areh  16,  1917.] 

THE  PEOPLE,  Respondent,  v.  YIP  SING,  Appellant 

GkiiciNAL  Law  — New  Trial  —  Newly  Discovered  EyiDENCE.^I]i  a 
erixninal  prosecution  where  alleged  newly  discoyered  eyidenee  would 
have  done  no  more  than  contradict  the  statements  of  some  of  the  wit- 
nesses who  testified  at  the  trial,  the  trial  court  committed  no  error 
in  refusing  to  grant  a  new  trial  because  of  the  discovery  9t  such 
evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  Coiinty  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  V.  Sargent,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  BioMan,  Dep- 
uty Attorney-General,  for  Respondent 

THE  COURT. — The  defendant  in  this  case  was  convicted 
of  the  crime  of  assault  with  intent  to  commit  murder.  The 
appeal  is  from  the  judgment  and  an  order  denying  the  d6t 
fendant  a  new  trial« 
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The  record  before  us  does  not  support  the  contention  that 
the  trial  judge  was  guilty  of  misconduct,  prejudicial  or  other- 
wise, during  the  course  of  the  trial. 

The  evidence  adduced  upon  the  whole  case,  which  was  con- 
flicting, suflSciently  supports  the  verdict  and  judgment. 

The  alleged  newly  discovered  evidence  would  have  done 
no  more  than  contradict  the  statements  of  some  of  the  wit- 
nesses who  testified  at  the  trial.  This  being  so,  the  trial  court 
committed  no  error  in  refusing  to  grant  a  new  trial  because 
of  the  discovery  of  such  evidence. 

The  judgment  and  order  appealed  from  are  aflSrmed, 


[CSv.  No.  2026.    First  Appellate  District—Mareli  15,  1917.] 

ADA    FABIAS,    Respondent,    v.    WILLIAM    FARIAS, 

Appellant. 

DxpAULT  JuDoiflSNT— Belhf  Undeb  Section  473,  Codb  of  Civil  Vao- 

CEDUSI  —  BeTUSAL  to  VACATE  —  TaBDY  AND  InSUFIIOIENTLY  SUP- 
PORTED Motion. — ^A  motion  made  under  section  473  of  the  Code  of 
Civil  Procedure  to  set  aside  a  judgment  by  default  in  an  action  for 
divorce  upon  the  ground  of  excusable  neglect,  is  properly  denied, 
where  the  application  was  not  made  until  a  few  days  prior  to  the 
expiration  of  the  six-month  period,  and  only  supported  by  the  affi- 
davit of  the  defendant,  reciting  that  the  reason  why  no  appearance 
had  been  filed  prior  to  the  default,  was  that  the  defendant's  attorney 
was  away  at  the  time  and  neglected  to  enter  an  appearance  or  pro- 
eure  an  extension  of  time  to  do  so. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  motion  to  vacate 
a  default  judgment    Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  L.  Eeef er,  and  Ben  W.  Utter,  for  Appellant 

Gkorge  Appell,  for  Respondent 

THE  COURT.— This  is  an  appeal  from  an  order  denying 
a  motion  to  vacate  a  judgment  by  default  in  an  action  for 
divorce. 
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The  action  was  commenced  by  the  plaintiff  and  respondent 
against  the  defendant  and  appellant  in  the  city  and  county 
of  San  Francisco  on  October  27,  1913.  The  defendant  was 
served  with  summons  in  the  county  of  Los  Angeles  on  Novem- 
ber 19,  1913.  Within  a  few  days  thereafter  he  wrote  to  an 
attorney  in  San  Francisco  named  Montagu,  sending  him  $15 
to  be  applied  on  account  of  court  costs  and  attorney's  fees, 
and  directing  him  to  appear  for  defendant  in  the  action. 
No  appearance  was  filed,  and  no  application  for  an  extension 
of  time  within  which  to  appear  was  made  to  either  the  court 
or  counsel  for  plaintiff,  and  the  time  for  making  such  appear- 
ance expired  on  December  19,  1913.  The  default  of  defend- 
ant was  entered  on  the  17th  of  January,  1914,  and  an  inter- 
locutory judgment  entered  shortly  thereafter.  The  appellant 
made  no  move  to  set  aside  said  default  nor  for  relief  from 
said  judgment  until  July  3,  1914,  when  he  appeared  and 
made  a  motion  to  set  aside  said  default  under  section  473 
of  the  Code  of  Civil  Procedure,  which  said  motion  was  predi- 
cated upon  the  afSdavit  of  said  defendant  to  the  effect  that 
the  reason  why  no  appearance  was  filed  by  said  defendant 
prior  to  the  entry  of  said  default  was  that  "said  Montagu 
had  occasion  to  go  out  of  the  city  and  county  of  San  Fran- 
cisco for  a  few  days,  and  the  said  Montagu  went  out  of  said 
city  and  was  absent  about  the  time  it  was  necessary  to  file 
a  demurrer  in  said  action  to  prevent  a  default  being  entered 
against  defendant;  that  when  said  Montagu  was  out  of  the 
city  of  San  Francisco  attending  to  other  business  he  inad- 
vertently overlooked  the  said  case  of  defendant,  and  failed  to 
file  a  demurrer  or  answer,  and  failed  to  get  an  extension  of 
time  within  which  to  appear  in  said  action.  .  .  .  Said  attor- 
ney was  so  engrossed  with  other  business  out  of  the  city  of 
San  Francisco  that  he  overlooked  the  case  and  failed  to 
appear."  No  afiSdavit  is  presented  from  Montagu  in  sup- 
port of  defendant's  said  motion;  and  it  is  very  evident  from 
the  foregoing  quotations  from  his  aflSdavit  that  the  matters 
which  are  therein  stated  are  purely  hearsay,  and  therefore 
of  little  if  any  value  as  evidence,  and  are  entirely  insufficient 
to  make  out  a  case  of  excusable  neglect  under  section  473  of 
the  Code  of  Civil  Procedure. 

In  addition  to  this  there  was  evidence  before  the  trial 
court  in  the  form  of  a  letter  which  was  written  by  Montagu 
to  the  defendant  prior  to  the  time  when  his  default  for  non- 
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appearance  in  the  case  could  be  entered,  indicating  that  what- 
ever steps  were  to  be  taken  in  the  action  were  to  be  merely 
for  delay,  or  in  the  Ismgnage  of  said  attorneyi  ''to  bother  and 
stall  her  if  emergency  requires  it" 

With  the  foregoing  facts  before  it  it  is  clear  that  the  trial 
court  committed  no  abuse  of  discretion  in  refusing  to  set  aside 
the  judgment  upon  the  defendant's  tardy  and  insufficiently 
supported  motion  for  such  an  order.  We  find,  therefore,  no 
merit  in  this  appeaL 

Order  affirmed. 


[CIt.  No.  2220.    Second  Appellate  IHstriet.— lifareb  15,  1917.] 

SOUTHERN  PACIFIC  RAILROAD  COMPANY  (a  Cor- 
poration),  Respondent,  v.  H.  W.  BLAISDELL  et  aL, 
Appellants. 

DSED— OONTBACT  OF  SaLI  ReSTRIOTINO  SaLI  OP  INTOZIOATINO  LiQUORB — 
BlOHT  TO   ENrOROB   FOBFEITXTBB  —  BSTURN   09   PUROHASl   MoNET — 

Insufficient  Bbpxjdution  by  Vendor. — Where  a  contract  of  sale 
of  real  property  contained  a  provision  that  when  the  deed  was  made 
it  should  include  a  condition  that  the  premises  should  never  be  used 
as  a  place  of  business  for  the  sale  of  intoxicating  liquors,  and  that 
the  title  eonvejed  should  revert  to  the  vendor  upon  breach  of  that 
eondition,  the  vendor,  upon  a  threatened  breach  of  such  condition, 
is  not  deprived  of  his  rights  to  enforce  a  forfeiture  of  the  vendee's 
rights  under  the  contract,  by  the  return  to  the  vendee  of  the  balance 
•f  the  purchase  price,  which  had  been  paid  before  due,  as  the  vendor 
was  not  obliged  to  receive  payment,  and  was  justified  la  declining 
to  proceed  until  it  could  be  assured  that  the  purchaser  would  not 
carry  into  effect  his  threatened  violation  of  his  covenants. 

lb. — Injunction — Further  Breach — ^Lack  of  Prejudice. — Where  the 
rights  of  the  vendee  under  such  a  contract  are  forfeited,  an  injunc- 
tion restraining  a  further  breach  is  not  prejudicial  to  the  vendee, 
as  he  has  no  further  right  to  occupy  the  premises. 

Id. — Breach  of  Condition — Right  of  Vendor. — Upon  such  a  breach, 
the  vendor  may  refuse  to  execute  the  deed  and  may  quiet  his  title 
against  the  purchaser's  claims  under  the  contract. 

lAd — Insufficient  Showing  of  Monopoly. — The  rule  that  where  the 
•wner  of  the  land  designed  as  a  site  for  a  town  inserts  in  all  deeds 
made  by  him  a  condition  against  the  sale  of  intoxicating  liquors  on 
the  land  conveyed,  solely  for  the  purpose  of  reserving  to  himself  a 
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monopoly  of  such  business,  the  condition  is  void  as  against  publie 
policy  and  its  breach  will  not  work  a  forfeiture  to  the  estate  granted, 
has  no  application  to  such  case,  where  the  evidence  did  not  show 
that  there  was  a  design  to  create  a  monopoly. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.    J.  W.  Mahon,  Judge. 

'  The  facts  are  stated  in  the  opinion  of  the  court, 

Bowen  Irwin,  for  Appellants. 

Prank  McGowan,  Prank  Thunen,  and  Wm.  M.  Singer, 
for  Bespondent, 

CONBEY,  P.  J.— Under  date  of  January  28,  1910,  a  con- 
tract was  entered  into  between  the  plaintiff  as  vendor  and 
the  defendant  H.  W.  Blaisdell  as  vendee,  whereby  the  plain- 
tiff  sold  to  Blaisdell  lots  15  and  16  of  block  2  of  the  town  of 
Moron  in  Kem  County,  which  town  afterward  was  incor- 
porated as  the  city  of  Taft.  It  was  agreed  that  the  convey- 
ance when  made  should  include  a  condition  that  the  premises 
should  never  be  used  as  a  place  of  business  for  the  sale  of 
intoxicating  liquors,  and  that  the  title  conveyed  should  revert 
to  the  vendor  upon  breach  of  that  condition.  The  complaint 
asked  for  an  injunction  restraining  the  defendants  from  sell- 
ing or  keeping  for  sale  intoxicating  liquors  upon  the  said 
lots,  sought  to  quiet  title  to  the  same  premises,  and  that  plain- 
tiff recover  possession  thereof.  The  appeal  is  from  that  por- 
tion of  the  judgment  which  granted  the  desired  relief.  No 
recovery  was  had  as  to  lot  15. 

One-third  of  the  contract  price  was  paid  at  the  execution 
of  the  agreement.  The  second  payment  was  to  become  due 
January  28,  1911,  and  the  final  payment  on  January  28,  1912. 
The  purchaser  was  permitted  to  take  possession  when  the 
contract  was  made.  On  January  16,  1911,  Blaisdell  entered 
into  a  contract  of  lease  with  defendants  Dover  and  Wilson 
for  five  years.  The  lease  did  not  state  the  purpose  for  which 
the  lessees  were  to  use  the  premises.  On  the  same  day  the 
same  parties  entered  into  a  collateral  contract  that  Dover  and 
Wilson  woxdd  discontinue  the  sale  of  intoxicating  liquor  on 
those  premises  within  five  days  after  demand  made  upon 
them  in  writing  so  to  do.    By  that  agreement  Blaisdell  stip- 


Digitized  by 


Google 


March,  1917.]     Southern  Pao.  E.  R.  Co.  v.  Blaisdblu    241 

olated  that  he  would  not  molest  or  cause  any  trouble  to  Dover 
and  Wilson  with  reference  to  the  sales  of  liquors  on  said 
property,  **  unless  compelled  by  the  Southern  Pacific  Railroad 
Company  under  penalty  of  forfeiture,"  etc.  The  lessees 
proceeded  to  furnish  the  room  located  on  lot  16  as  a  saloon, 
stocked  it  with  intoxicating  liquors,  and  commenced  to  do 
business  there  on  the  thirteenth  day  of  March,  1911.  On  or 
about  January  18, 1911,  defendant  Blaisdell  paid  to  the  agent 
in  charge  of  the  sale  of  plaintiff's  land  at  Taft  the  full  bal- 
ance due  upon  the  purchase  price  of  said  lots,  and  a  few 
days  later  this  money  was  returned  to  him.  It  does  not 
appear  that  Blaisdell  declined  to  receive  this  money,  or  that 
he  ever  made  any  demand  for  a  deed.  As  soon  as  the  actual 
business  of  the  saloon  was  commenced,  notices  declaring  for- 
feiture of  the  contract  were  served  by  the  plaintiff.  Service 
was  made  on  Dover  and  Wilson  on  the  thirteenth  day  of 
March,  1911,  and  on  Blaisdell  on  March  16,  1911,  and  on  the 
other  defendants  within  a  few  days  thereafter. 

Defendants  claim  that  the  plaintiff  repudiated  its  contract 
before  any  violation  of  the  condition  had  occurred,  and  that 
the  plaintiff  having  thus  failed  to  fulfill  all  conditions  pre- 
cedent thereto  imposed  upon  itself,  it  is  not  entitled  to  enforce 
a  forfeiture  of  Blaisdell 's  rights  under  the  contract.  This 
contention  should  not  be  sustained.  First,  it  may  be  noted 
that  on  January  18,  1911,  no  money  was  due  and  the  plain- 
tiff was  not  obliged  to  receive  payment.  And  if  it  be  admitted 
that  the  money  was  returned  because  plaintiff  had  learned  of 
the  preparations  which  were  being  made  to  violate  the  con- 
ditions of  the  contract  which  provided  against  the  sale  of 
intoxicating  liquors  on  the  premises,  then  the  vendor  was 
justified  in  declining  to  proceed  further  with  the  contract 
until  it  could  be  assured  that  the  purchaser  would  not  carry 
into  effect  this  threatened  violation  of  his  covenants. 

Appellants  next  urge  that  the  plaintiff  is  not  entitled  to 
the  permanent  injunction  which  it  seeks.  Under  this  head 
they  say  that  the  plaintiff  has  a  plain,  speedy,  and  adequate 
remedy  at  law;  that  plaintiff  will  not  be  irreparably  dam- 
aged by  failure  to  issue  an  injunction;  and  that  equity  will 
not  lend  its  aid  to  bring  about  or  enforce  a  penalty  or  a  for- 
feiture. It  seems  unnecessary  to  go  into  this  question.  If 
the  contract  has  been  forfeited,  and  if  the  plaintiff  is  entitled 
to  a  decree  quieting  its  title  as  against  the  contract  equities 
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of  the  purchaser,  it  would  seem  that  the  defendants  cannot 
Buflfer  any  recognizable  or  legal  prejudice  by  the  injunction, 
since  they  have  no  further  right  to  occupy  the  lot  on  which  the 
saloon  business  was  conducted. 

We  do  not  observe  that  appellants  contend  against  the 
proposition  that  conditions  designed  to  prevent  the  use  of  sold 
or  conveyed  premises  as  a  place  of  business  for  the  sale  of 
intoxicating  liquors,  are  enforceable.  "Where  a  grant  is 
made  upon  condition  subsequent,  and  is  subsequently  defeated 
by  the  nonperformance  of  the  condition,  the  person  otherwise 
entitled  to  hold  under  the  grant  must  reconvey  the  property 
to  the  grantor  or  his  successors,  by  grant,  duly  acknowledged 
for  record."  (Civ.  Code,  sec.  1109;  Firth  v.  Marovich,  160 
Cal.  257,  [Ann.  Cas.  1912D,  1190,  116  Pac.  729] ;  Quatman 
V.  McCray,  128  Cal.  285,  [60  Pac.  855].)  And  since  a  recon- 
veyance may  be  compelled  where  the  grant  has  been  made 
and  the  condition  subsequent  has  been  broken,  it  follows  of 
course  that  upon  like  breach  of  conditions  subsequent  as  pro- 
vided for  in  a  contract  to  convey,  the  vendor  may  refuse  to 
make  the  deed  and  may  quiet  his  title  against  the  purchaser's 
claims  under  the  contract. 

Counsel  for  appellants  insists  that  it  was  incumbent  upon 
the  plaintiff  to  establish  that  the  restrictive  clause  was  ap- 
plied impartially  to  all  lots  sold  by  it  in  the  town  of  Moron, 
and  that  no  forfeiture  can  be  granted  without  proof  of  this 
fact.  They  rely  upon  Burdell  v.  Orandi,  152  Cal.  876,  [125 
Am.  St.  Rep.  61,  14  L.  R.  A.  (N.  S.)  909,  92  Pac.  1022]. 
That  was  an  action  to  recover  possession  of  a  lot  for  an  alleged 
violation  of  a  condition  subsequent.  The  decision  states  that 
a  condition  of  that  character  providing  for  a  forfeiture  in 
case  of  breach  is  valid;  and  holds  that  where  the  owner  of 
land  designed  as  the  site  for  a  town  inserts  in  all  deeds  made 
by  him  a  condition  against  the  sale  of  intoxicating  liquors  on 
the  land  conveyed,  solely  for  the  purpose  of  reserving  to  him- 
self a  monopoly  of  such  business,  the  condition  is  void  as 
against  public  policy,  and  its  breach  will  not  work  a  forfeiture 
of  the  estate  granted.  In  that  case  the  court  had  found,  pre- 
sumably upon  sufiScient  evidence,  that  the  purpose  of  the 
vendor  in  imposing  the  condition  was  to  reserve  in  himself 
such  monopoly.  In  the  present  case  the  evidence  shows  that 
a  great  many  sales  by  contract  were  made  by  the  plaintiff, 
and  that  like  conditions  were  incorporated  in  every  contraet 
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and  deed  covering  lota  in  the  town,  that  have  been  issued  by 
the  company.  While  the  evidence  thus  shows  that  the  plain- 
tiff was  making  these  conditions  in  all  sales,  such  evidence 
is  not  inconsistent  with  the  claim  that  the  plaintiff  may  have 
intended  to  reserve  a  lot  or  lots  for  itself  on  which  it  alone 
might  conduct  the  inhibited  business.  It  would  seem,  how- 
ever, that  the  defense  that  plaintiff  was  contemplating  such 
monopoly  cannot  be  implied  from  the  facts  proved  herein; 
nor  was  any  evidence  introduced  by  the  defendants  tending 
to  show  such  design  to  create  a  monopoly. 
The  judgment  is  afiSrmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  10,  1917. 


[CiT.  No.  2221.    Seeond  Appellate  District.— March  15,  1917.] 

SOUTHERN  PACIFIC  RAILROAD  COMPANY  (a  Cor- 
poration), Respondent,  v.  H.  W.  BLAISDELL  et  al., 
Appellants. 

YCNDOB    AND    PUBOHASIlfc-^CONTBAGT    09    8aLE— BbSTRICTIOM     AOAINST 

Sali  OF  Intoxicants — Foefeitube  fob  Breach. — A  vendor  onder 
a  contract  for  the  sale  of  real  property  is  not  estopped  from  enfor- 
cing forfeiture  of  the  interest  acquired  bj  the  vendees  under  the  con- 
tract for  breach  of  a  condition  providing  against  the  sale  of  intoxi- 
cating liquors  on  the  premises,  because  it  accepted  payment  of  money 
on  account  of  the  contract  price  after  breach,  where  it  at  the  time 
of  such  acceptance  had  no  knowledge  of  the  breach. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bowen  Irwin,  for  Appellants. 

Prank  McGowan,  Frank  Thunen,  and  Wm.  M.  Singer,  for 
Respondent. 
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CONRET,  P.  J. — This  action  in  substance  is  one  to  enforce 
forfeiture  of  the  interest  acquired  by  the  defendants  or  some 
of  them  under  a  contract  of  sale  of  real  property;  the  cause 
of  action  being  based  upon  defendants'  breach  of  a  condition 
providing  against  the  sale  of  intoxicating  liquors  upon  the 
sold  premises.  The  contract  is  in  like  form  and  the  complaint 
is  in  substance  the  same  as  in  Southern  Pacific  B,  B.  Co.  v. 
Blaisdell,  ante,  p.  239,  [164  Pac.  804],  wherein  judgment  in 
favor  of  the  plaintiff  has  been  this  day  afiSrmed. 

The  contract  in  this  case  provided  for  the  sale  and  convey- 
ance to  H.  W.  Blaisdell  of  lots  26  to  30  in  block  2  in  the  town 
of  Moron  in  Kern  County.  It  was  dated  January  28,  1910, 
at  which  time  one-third  of  the  purchase  price  was  paid,  and 
the  second  and  third  payments  were  to  be  made  on  January 
28,  1911,  and  January  28,  1912,  respectively.  We  will  con- 
fine our  discussion  to  the  one  proposition  urged  as  a  ground 
for  reversal  herein,  not  included  in  the  other  case. 

The  judgment  quiets  the  plaintiff's  title  to  lot  29  only,  and 
enjoins  the  defendants  from  selling  intoxicating  liquors  upon 
that  lot.    The  appeal  is  from  that  judgment. 

Appellants  claim  that  the  plaintiff  is  estopped  to  enforce  a 
forfeiture  because  it  received  from  Blaisdell  money  on  account 
of  the  contract  price  after  a  saloon  had  been  opened  in  which 
the  business  of  selling  intoxicating  liquors  was  conducted. 
There  is  evidence  tending  to  show  that  on  January  13,  1911,  a 
saloon  was  opened  on  lot  29  under  a  lease  from  Blaisdell. 
Final  payment  on  the  contract  was  made  by  Blaisdell  at  about 
that  time.  The  receipt  given  by  plaintiff  company  for  that 
money  bears  date  January  24th.  The  witness  McAllaster,  who 
was  in  charge  of  the  land  business  of  the  plaintiff  in  its  ofSce 
at  San  Francisco,  testified  that  the  money  came  to  that  office 
three  or  four  days  before  the  date  of  the  receipt;  that  **the 
money  was  credited  on  the  contract  covering  lots  26  to  30  be- 
cause we  did  not  know  of  any  violation.  Subsequently  we 
learned  of  the  violation,  and  learned  of  it  before  the  deed  was 
finally  executed,  and  did  not  deliver  the  deed." 

The  answer  of  the  defendants  did  not  attempt  to  state  a 
defense  upon  the  ground  that  plaintiff  had  commenced  and 
prosecuted  its  action  without  offering  to  return  to  Blaisdell 
the  money  paid  by  him.  The  defense  most  nearly  touching 
this  matter  is  found  in  the  allegation  that  on  or  about  Novem- 
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ber  25, 1910,  plaintiff  consented  that  a  saloon  for  the  purpose 
of  selling  alcoholic  and  other  liquors  might  be  conducted  upon 
the  sold  premises;  that  upon  the  faith  of  that  consent  the  de- 
fendant Woods  had  expended  a  large  sum  of  money ;  and  that 
therefore  the  plaintiff  should  be  estopped  from  enforcing  the 
anti-saloon  condition  of  the  contract  There  was  a  total  fail- 
ure to  proTe  consent  so  alleged  to  have  been  given  by  the 
plaintiff,  and  there  is  no  evidence  that  the  defendant  Blais- 
dell, or  any  one  claiming  under  him,  has  ever  demanded  or 
offered  to  receive  from  the  plaintiff  any  money  on  account  of 
this  contract. 

If  the  deed  had  been  executed,  and  then  the  grantor  had 
sought  to  obtain  a  reconveyance  because  of  a  subsequently  dis- 
covered breach  of  the  condition  stated  in  the  deed,  such  action 
could  have  been  maintained  without  returning  to  grantee  the 
consideration  paid  for  the  property.  We  perceive  no  reason 
why  the  purdiaser  has  any  better  right  to  claim  return  of 
money  which  he  has  paid  on  his  contract,  where  no  deed  has 
been  made,  and  where  he  is  guilty  of  breach  of  a  like  condi- 
tion and  is  made  defendant  in  an  action  to  have  it  declared 
that,  by  reason  of  such  breach,  his  rights  under  the  contract 
are  at  an  end. 

The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  10,  1917. 
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[Civ.  No.  2208.    Second  Appellate  District.— March  17,  1917.) 

CAROL  CROUSE-PROUTT,  Respondent,  v.  JXJLIA  A,  N. 
ROGERS  et  al.,  Appellants. 

QUIETINO    TiTLB— PtTBOHASB    OF    PbOPESTY— NoTIOl    OF    TfeUST— TiTI* 

AoqxTiRKD. — ^Where  in  an  action  to  qniet  title  it  is  shown  that  the 
de/endant  when  she  received  her  deed  to  the  property  had  notice 
that  her  grantor,  if  he  had  anj  title  whatever  to  the  property,  had 
nothing  more  than  the  bare  legal  title,  which  was  necessarilj  a  title 
held  in  trust  for  plaintiff,  who  then  owned  the  entire  beneficial  inter- 
est, the  defendant,  if  the  title  vested  in  her  at  aU,  received  it  upon 
the  same  trust  and  subject  to  the  same  unconditional  obligation  to 
convey  to  the  plaintiff. 
Id. — ^Decreb  Quietino  Title— Obpebino  of  Oonvxtanoe. — ^Where  in  such 
an  action  it  is  determined  that  the  legal  title  to  the  property  is  vested 
in  the  defendant  subject  to  an  unconditional  obligation  to  convey 
to  the  plaintiff,  it  is  not  prejudicial  error  to  decree  a  quieting  of 
the  plaintiff's  title  vrithout  ordering  the  execution  of  a  conveyance. 

Id. — PUBCHASB     OF     LOT     FROM      COBPOSATION  —  RSPBESENTATIONB     OF 

Offigeb  as  to  Title— Estoppel. — Where  a  lot  was  purchased  from 
a  corporation,  and  its  president  and  secretary  represented  to  the 
purchaser  that  the  deed  to  be  delivered  to  her  by  the  corporation 
would  convey  to  her  a  good  and  perfect  title  to  the  lot,  and  she 
believed  those  representations  and  relied  upon  them  without  making 
inquiry,  making  payments  partly  in  cash  and  partly  by  note 
secured  by  mortgage  on  the  lot,  the  corporation  is  estopped  from 
denying  her  ownership,  notwithstanding  such  officer  acted  in  good 
faith,  and  made  no  misrepresentations  as  to  the  title,  and  the 
purchaser  had  constructive  notice  of  the  condition  thereof. 
Id. — Statute  or  Limitations. — An  action  to  quiet  title  is  not  barred 
by  the  provisions  of  section  318  of  the  Code  of  Civil  Procedure, 
which  provides  a  five-year  limitation  for  the  recovery  of  real  prop- 
erty, where  the  plaintiff  was  seised  of  the  property  at  all  times 
down  to  the  time  when  the  action  was  begun  and  defendant  held 
the  legal  title  in  trust  for  plaintiff,  and  there  had  not  been  any 
repudiation  of  the  trust. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Lewis  R.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Haas  &  Dunnigan,  for  Appellants. 

Carter,  Eirby  &  Henderson^  and  Schweitzer  &  Hutton,  for 
Bespondent 

CONBEY,  P.  J. — This  is  an  appeal  by  the  defendants  from 
a  judgment  quieting  plaintiff's  title  to  the  lot  described  in  the 
complaint,  and  from  an  order  denying  the  motion  of  defend- 
ants for  a  new  trial.  There  was  a  former  trial  of  the  action 
and  a  decision  by  this  court  afQrming  an  order  granting  a 
new  trial.  In  that  decision  there  is  a  statement  of  facts,  and 
we  will  repeat  here  that  portion  thereof  which  is  identical 
with  the  facts  proved  at  the  second  trial  (13  Cal.  App.  561, 
[110Pacl42]): 

''On  December  26, 1885,  Andrew  Olassell,  who  was  the  com- 
mon source  of  title,  entered  into  a  contract  with  Ralph  and 
W.  E.  Bogers,  whereby  he  agreed  to  sell  and  convey  to  them 
a  large  tract  of  land,  which  included  the  lot  in  controversy. 
On  March  24,  1886,  Ralph  and  W.  E.  Rogers  transferred  this 
agreement  for  purchase  to  a  corporation  known  as  the  Oar- 
vanza  Land  Company,  which,  under  the  terms  of  the  agree- 
ment, caused  a  portion  of  the  land  to  be  subdivided  into  lots 
and  blocks  and  designated  it  as  'Oarvanza  Addition  No.  1,' 
map  of  which  was  duly  recorded.  On  June  19,  1886,  the  cor- 
poration, for  a  valuable  consideration,  executed  a  deed,  which 
was  duly  recorded,  to  plaintiff  Carol  Crouse-Prouty,  whereby 
it  conveyed  to  her  the  lot  in  question.  After  the  execution 
of  this  deed  by  the  corporation,  and  on  December  15,  1886, 
the  corporation  transferred  the  Glassell  contract  to  W.  F. 
McClure,  who,  on  the  day  following,  assigned  it  to  Ralph 
Rogers.  On  July  12,  1888,  Glassell  executed  a  grant  deed  to 
Ralph  Rogers  of  the  lands  described  in  the  said  contract,  ex- 
cepting therefrom  certain  tracts,  which  excepted  lands  did 
not,  however,  include  the  lot  involved  in  this  action.  W.  E. 
Rogers  joined  Glassell  in  the  execution  of  this  conveyance. 
This  deed  recited  payment  of  the  consideration  mentioned  in 
the  contract,  and  that  'this  deed  is  delivered  and  accepted  in 
satisfaction  of  the  existing  obligations  of  the  party  of  the 
first  part  (Glassell),  by  reason  of  said  contract  of  December 
26,  1885.'  On  January  2,  1892,  Ralph  Rogers  conveyed  the 
lot  in  question,  together  with  other  lands,  to  one  Conway, 
from  whom,  by  mesne  conveyance,  defendants  acquired  what- 


Digitized  by 


Google 


24d  Cbouse-Pboutt  v.  ttooEBS.     [3d  Cal.  App. 

ever  title  they  have  to  the  lot.  It  thus  appears  that  plain- 
tiff's claim  of  title  to  the  lot  is  by  virtue  of  llie  deed  from  the 
Garvanza  Land  Company,  whose  only  interest  in  the  lot  was 
by  virtue  of  the  Glassell  contract,  while  defendants  daim 
under  a  subsequent  deed  made  by  Ralph  Rogers  after  he  had 
acquired  title  to  the  property  by  a  deed  executed  pursuant  to 
the  Olassell  contract.  The  record  contains  evidence  which 
tends  to  prove  .  .  .  that  Julia  Nolan  Rogers  at  the  time  she 
claims  to  have  acquired  the  lot  by  purchase  for  a  valuable 
consideration  had  actual  notice  of  the  conveyance  of  the  lot 
to  plaintiff  Carol  Crouse-Prouty,  and  of  the  fact  that  she 
claimed  ownership  under  the  deed  from  the  corporation. 
Moreover,  under  the  facts  presented,  the  court  might  be  jus- 
tified in  holding  the  record  of  plaintiff's  deed  sufficient  to  im- 
part constructive  notice.  (Rogers  v.  McCartney,  3  Cal.  App. 
34,  [84Pac.  215].)" 

It  will  be  noted  that  in  its  former  decision  this  court  as- 
sumed that  the  deed  of  Garvanza  Land  Company  to  the  plain- 
tiff contained  a  sufficient  description  to  identify  the  land  de- 
scribed in  the  complaint,  and  that  the  record  thereof  was 
sufficient  to  impart  constructive  notice.  Nevertheless,  the  de- 
fendants continue  to  insist  that  the  description  in  that  deed 
was  not  sufficient  for  the  purpose  of  passing  title.  That  de- 
scription, so  far  as  the  name  of  the  tract  was  concerned,  did 
not  name  the  tract  as  "Garvanza  Addition  No.  1,"  but  located 
the  tract  **at  Garvanza."  Also  the  deed  referred  to  a  map 
made  by  W.  P.  McClure  in  April  and  May,  1886,  as  a  map 
recorded  in  Miscellaneous  Records,  book  9,  at  pages  85,  86, 
and  87.  There  was  no  such  map  recorded  at  those  pages. 
The  evidence  shows  that  there  was  a  map  of  "Garvanza  Addi- 
tion No.  1"  recorded  in  said  book  9,  at  pages  45  and  46.  The 
evidence  shows  that  the  map  recorded  at  pages  45  and  46  is 
the  only  map  of  record  in  Los  Angeles  County  of  the  prop- 
erty situated  in  the  territory  or  district  known  as  Garvanza, 
on  which  there  is  shown  a  block  "P,"  or  which  bears  the 
inscription  or  indorsement,  "Survey,  April  and  May,  1886, 
W.  P.  McClure,  C.  B.";  that  there  is  only  one  lot  6  in  said 
block  "P,"  and  there  is  no  other  lot  6  in  block  "P"  in  said 
territory  commonly  known  as  Garvanza;  also,  that  Garvanza 
Land  Company  never  sold  or  subdivided  any  lots  in  any  block 
"P,"  except  block  "P"  of  Garvanza  Addition  No.  1;  that 
there  was  not  at  the  time  of  the  sale  and  conveyance  of  lota 
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6  and  7  to  the  plaintiff,  or  since  that  time,  any  tract  or  sub- 
diyision  at  or  in  Garvanza,  or  in  the  vicinity  thereof,  that  con- 
tained a  block  **P,"  except  Garvanza  Addition  No.  1.  On 
these  facts  we  hold  that  the  description  in  the  deed  was  suffi- 
cient See,  also,  Leonard  v.  Osbum,  169  Cal.  157,  [146  Pac. 
530],  which  approves  the  decision  in  Rogers  v.  McCartney, 
8  CaL  App.  34,  [84  Pac  215]. 

Plaintiff's  deed  when  recorded  gave  constructive  notice 
that  Garvanza  Land  Company  had  granted  the  lot  in  question 
to  her,  and  there  was  then  on  record  a  contract  which  gave 
notice  that  Garvanza  Land  Company  had  acquired  the  right 
to  obtain  the  legal  title  upon  payment  of  the  consideration 
agreed  to  be  paid  to  Glassell.  The  deed  from  Glassell  to 
Ralph  Rogers,  which  also  was  of  record  prior  to  any  convey- 
ance of  lot  6  by  Ralph  Rogers,  showed  that  the  consideration 
for  all  of  the  described  lands,  including  the  lot  in  question, 
had  been  paid  to  Glassell.  Defendant  Rogers  before  receiv- 
ing her  deed,  also  had  actual  notice  that  the  plaintiff  claimed 
ownership  under  her  deed  from  Garvanza  Land  Company. 
Defendant  Rogers  therefore  had  notice  that  her  grantor,  suc- 
cessor by  mesne  conveyance  from  Ralph  Rogers,  if  he  had 
any  title  whatever  to  this  lot,  had  nothing  more  than  the  bare 
legal  title,  which  necessarily  would  be  a  title  held  in  trust  for 
the  plaintiff  who  then  owned  the  entire  beneficial  interest. 
Therefore,  the  defendant  Rogers,  if  the  title  vested  in  her  at 
all,  received  it  upon  the  same  trust  and  subject  to  the  same 
unconditional  obligation  to  convey  to  the  plaintiff.  This  con- 
clusion is  strengthened,  if  it  needs  any  further  support,  by 
the  fact,  which  the  court  found  upon  sufficient  evidence,  that 
the  grantee  to  whom  Ralph  Rogers  conveyed  this  lot,  and  the 
succeeding  grantees  to  and  including  Julia  N.  Rogers,  paid 
no  consideration  whatever  for  their  said  conveyances. 

If  under  the  facts  above  stated  it  should  be  determined  that 
the  legal  title  to  the  lot  is  now  vested  in  the  defendant,  sub- 
ject to  an  unconditional  obligation  to  convey  to  the  plaintiff, 
there  would  be  no  prejudicial  error  in  the  court's  decree 
which  quieted  title  in  the  plaintiff  as  owner  of  the  lot  and  did 
not  order  the  execution  of  any  deed  of  conveyance.  In  any 
event,  the  result  of  the  decree  would  be  to  establish  owner- 
ship in  the  plaintiff  and  put  an  end  to  the  claims  of  the  d^ 
fendant     {Jones  v.  Jones,  140  Cal.  587,  [74  Pac  143].) 
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But  the  plaintiff  further  claims  title  by  estoppel.  During 
the  transactions  whereby  the  plaintiff  purchased  the  lot  from 
Garvanza  Land  Company  and  paid  for  the  same  and  received 
her  deed,  it  was  represented  to  her  by  Ralph  Rogers,  the 
president  of  the  company,  and  by  its  secretary,  that  the  deed 
to  be  delivered  to  her  by  Garvanza  Land  Company  would  con- 
vey to  her  a  good  and  perfect  title  to  the  lot.  She  believed 
those  representations  and  relied  upon  them  in  all  of  those 
transactions,  without  making  any  other  investigations  or  in- 
quiry as  to  the  title.  At  the  time  of  receiving  her  deed,  plain- 
tiff paid  the  consideration  partly  in  cash,  and  gave  to  the  cor- 
poration her  note  for  the  remainder,  secured  by  mortgage  on 
the  two  lots  conveyed.  On  June  8,  1887,  she  paid  this  note, 
and  the  mortgage  was  satisfied  on  the  record  by  the  company 
by  Ralph  Rogers,  as  president  Upon  those  facts  Garvanza 
Land  Company  would  have  been  estopped  to  deny  plaintiff's 
ownership  of  the  lot.  And  as  Ralph  Rogers  received  an  as- 
signment of  the  company's  contract,  and  thereafter  from 
Glassell  a  conveyance  of  the  land  covered  by  the  contract,  he 
was  charged  with  full  notice  of  all  of  the  facts  upon  which 
the  plaintiff  relied  as  against  that  company,  and  the  same  es- 
toppel was  binding  upon  him.  Upon  the  facts,  which  we  have 
stated,  it  seems  clear  that  the  plaintiff's  rights  are  unaffected 
by  the  subsequent  conveyances  of  the  series  which  ended  with 
the  deed  to  defendant  Rogers.  Appellants  claim  that  the 
doctrine  of  estoppel  cannot  be  applied  to  the  case,  because  it 
appears  that  Ralph  Rogers  and  Garvanza  Land  Company,  in 
their  transactions  with  the  plaintiff,  acted  in  entire  good  faith 
and  made  no  misrepresentations  as  to  the  title  to  the  prop- 
erty conveyed  to  the  plaintiff;  that  when  the  deed  was  made 
to  plaintiff  she  had  constructive  record  notice  of  the  condi- 
tion of  the  Garvanza  Land  Company's  title;  and  that  she  had 
the  same  means  of  investigating  the  title  that  was  possessed 
by  her  grantor  and  by  Ralph  Rogers.  This  contention  should 
not  be  sustained.  {Earns  v.  Olnet/,  80  Cal.  90,  [13  Am.  St. 
Rep.  101,  22  Pac.  57] ;  Rets  v.  Lawrence,  63  Cal.  129,  [49  Am. 
Rep.  83] ;  Ions  v.  Harbison,  112  Cal.  260,  [44  Pac.  572].) 

Defendants  pleaded  that  the  action  is  barred  by  the  provi- 
sions of  section  318  of  the  Code  of  Civil  Procedure  and  by 
subdivision  2  and  by  subdivision  4  of  section  338  and  by  sec- 
tion 343  of  that  code.  The  two  latter  sections  are  contained 
in  the  chapter  concerning  the  time  of  commencing  actiom 
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other  than  for  the  recovery  of  real  property,  and  do  not  apply 
to  this  case.  In  Murphy  v.  Crowley,  140  Cal.  141,  146, 
[73  Pac  820],  the  earlier  decisions  were  reviewed,  and  the 
court  said:  ''It  seems  to  be  established,  therefore,  by  these 
eases  that,  although  the  main  ground  of  the  action  is  fraud  or 
mistake,  whereby  the  defendant  has  obtained  the  legal  title  to 
the  land  in  controversy,  and  the  chief  contention  between  the 
parties  is  with  respect  to  the  fraud  or  mistake  alleged,  yet,  if 
the  plaintiff  alleges  facts  which  show,  as  matter  of  law,  that  he 
is  entitled  to  possession  of  the  property,  and  a  part  of  the  re- 
lief asked  is,  that  he  be  let  into  possession,  or  that  his  title  to 
the  land  be  quieted,  the  action  is  in  reality  for  the  recovery  of 
real  property,  and  is  not  barred  except  by  the  five-year  limita- 
tion contained  in  section  318."  Here  the  plaintiff  by  her 
complaint  alleged  ownership  of  the  lot  and  seeks  to  quiet  her 
title,  and  for  all  appropriate  relief  in  equity.  The  contro- 
versy exists  by  reason  of  the  adverse  claim  of  the  defendants 
based  upon  a  chain  of  title  which  begins  with  a  mistake  made 
by  Ralph  Rogers  in  executing  a  deed  purporting  to  convey 
land  which  he  did  not  have  a  right  to  convey  to  any  one  other 
than  the  plaintiff.  Section  318  is  the  only  one  of  the  code 
sections  constituting  the  statute  of  limitations,  which  can  be 
applied  to  a  case  of  this  kind.  That  section  reads  as  follows: 
*'No  action  for  the  recovery  of  real  property,  or  for  the  re- 
covery of  the  possession  thereof,  can  be  maintained,  unless  it 
appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  gran- 
tor, was  seised  or  possessed  of  the  property  in  question,  within 
five  years  before  the  commencement  of  the  action."  If  by 
reason  of  defendants'  estoppel  to  set  up  the  claim  which  they 
assert  in  this  action,  title  vested  in  the  plaintiff  (as  we  hold 
that  it  did),  then  the  plaintiff  was  seised  of  the  property 
within  the  meaning  of  section  318,  at  all  times  down  to  the 
time  when  this  action  was  begun,  and  if  the  defendant  Rogers 
is  to  be  treated  as  holding  the  title  in  trust  for  the  plaintiff, 
the  rights  of  the  plaintiff  are  not  barred  by  any  statute  of 
limitations.  There  had  not  been,  prior  to  the  beginning  of 
the  prescribed  period,  or  at  all,  any  repudiation  of  the  trust 
suflScient  to  set  the  statute  in  motion.  Actual  possession  of 
the  lot  had  not  been  taken  by  the  defendants,  nor  by  any  per- 
son under  whom  they  claim,  and  the  plaintiff  had  not  been 
notified  of  any  adverse  claim  against  her.  (Luco  v.  De  Toro, 
91  Cal.  405,  [18  Pac.  866,  27  Pac.  1082].) 
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Finally,  it  should  be  noted  that  the  transcript  begins  with 
an  amended  complaint  filed  October  21,  1912,  and  the  record 
before  us  does  not  show  when  the  action  was  commenced. 

The  judgment  and  order  are  afiSrmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[CSt.  No.  2277.    Seeond  Appellate  District.—Mareh  17,  1917.] 

0.  F.  VAN  DB  WATER,  Petitioner,  v.  R.  W.  PRIDHAM 
et  al.,  as  Constituting  the  Board  of  Supervisors  of  Los 
Angeles  County,  Respondents. 

Drainaob  Act— Disposition  of  Bonds — Oonsteuction  of  Act— Re- 
pugnancy OF  Peovisions. — The  act  of  the  legislature  entitled  "An 
act  to  promote  the  drainage  of  wet,  swamp,  and  overflowed  lands,  and 
to  promote  the  public  health  in  the  eonmiunities  in  which  they  lie," 
approved  March  21,  1903  (Stats.  1903,  p.  354),  as  amended  in  1915 
(Stats.  1915,  p.  359),  is  not  invalid  because  of  the  repugnancy  exist- 
ing between  sections  8d  and  8e,  as  to  the  disposition  to  be  made  of  the 
bonds  to  be  issued  by  the  county  to  represent  the  cost  of  the  work, 
when  the  language  of  the  whole  act  is  considered,  as  upon  such  a  con- 
sideration it  is  apparent  that  it  was  the  intent  of  the  legislature 
that  payment  for  the  work  should  be  in  bonds  equal  to  the  amount 
of  the  contractor's  bid,  plus  such  sum  as  he,  under  all  the  require- 
ments of  the  act,  should  advance  in  payment  of  aU  incidental  ex- 
penses connected  with  the  work,  delivered  by  the  treasurer  to  the 
contractor  or  his  assignees  as  provided  by  section  8d,  and  not  that 
they  should  be  sold  by  the  board  of  supervisors  as  provided  bj 
section  Se. 

Id.— CoNSTBuoTioN  of  Dbainaoe  Canal  Thbough  Streets  of  Munici- 
pality—  Consent  of  Corporation — Validity  of  Ordinance. — A 
municipal  corporation  operating  under  a  freeholders'  charter,  which 
vests  in  the  city  plenary  control  of  aU  uses  of  its  streets,  has  the 
power  to  enact  an  ordinance  giving  the  board  of  supervisors  of  a 
drainage  district  permission  to  construct  a  drainage  canal  through 
certain  specified  streets;  and  without  regard  to  the  character  of 
the  charter,  the  consent  of  the  legislative  body  of  the  city  is  a  pre- 
requisite condition  to  extending  the  drainage  canal  through  the 
streets  of  the  municipality. 

Id. — Construction  of  Ditch  Through  City  Streets — Consent  upon 
Terms — ^Valid  Ordinance. — An  ordinance  granting  consent  of  a 
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nmnicipal  corporation  to  tho  eonBtruction  of  a  drainage  ditch 
through  its  streets  is  not  rendered  a  anllitj  bj  reason  of  the  fact 
that  such  consent  was  upon  certain  terms  named  in  the  ordinancei 
which  were  protective  of  public  interest,  germane  to  the  subject, 
and  violative  of  no  provision  of  the  Drainage  District  Act. 

Id. — DoiNO  OF  Work — Pubuo  Benefit— Silenox  of  Statute — ^Valid- 
ITT  not  Affected  bt. — The  Drainage  Act  of  1903  is  not  void  by 
reason  of  its  failure  to  provide  in  direct  terms  that  the  doing  of 
the  work  shall  depend  upon  its  being  a  public  benefit,  in  view 
of  section  4  of  the  act  which  makes  the  determination  of  the  board 
to  proceed  with  the  hearing  therein  referred  to  presumptive  evi- 
dence of  the  existence  of  all  facts  upon  which  the  power  of  the 
board  to  proceed  depends. 

Id. — Los  Angeles  County  Flood  Control  Act — Drainage  Act  not 
Superseded  by. — The  Drainage  Act  of  1903  has  not  been  super- 
seded in  Los  Angeles  County  by  the  act  of  1915  entitled  "An  act 
to  create  a  flood  control  district,  to  be  called  'Los  Angeles  county 
flood  control  district,'"  (Stats.  1915,  p.  1502),  as  the  purpose  of 
the  Drainage  Act  is  to  dispose  of  the  water  and  get  rid  of  it  as 
an  injurious  element,  while  the  purpose  of  the  County  Flood  Con- 
trol Act  is  to  conserve  the  water  as  a  beneficial  agent. 

APPLICATION  for  a  Writ  of  Review  originany  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  review  proceedings  creating  and  establishing  a  drain- 
age district. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Sherer,  and  Robert  Young,  for  Petitioner. 

A.  J.  Hill,  County  Counsel,  and  Charles  B.  Haas,  Deputy 
County  Counsel,  for  Respondents. 

Ostrander,  Clark  &  Carey,  and  John  Outcalt,  Amid  Curiae. 

SHAW,  J. — Certiorari.  The  board  of  supervisors  of  Los 
Angeles  County,  claiming  authority  so  to  do  under  and  by 
virtue  of  the  provisions  of  a  certain  act  of  the  legislature  en- 
titled, "An  act  to  promote  the  drainage  of  wet,  swamp  and 
overflowed  lands,  and  to  promote  the  public  health  in  the  com- 
munities in  which  they  lie,"  approved  March  21,  1903  (Stats. 
1903,  p.  354),  the  title  to  which  and  the  act  were  amended  in 
1915  (Stats.  1915,  p.  359),  in  a  proceeding  instituted  therefor 
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by  petition,  created  and  eatablished  a  drainage  district  desig- 
nated as  "Los  Angeles  County  Drainage  District  No.  1,"  the 
boundaries  of  which  embrace  certain  territory  in  the  city  of 
Long  Beach.  When  the  proceedings  had  progressed  to  a  point 
where  the  contract  for  constructing  the  drainage  improvement 
had  been  awarded  for  the  doing  of  the  work  and  contract 
therefor  executed,  petitioner,  as  an  owner  of  land  in  the  dis- 
trict, brought  this  proceeding  attacking  the  proceedings  as  in 
excess  of  the  jurisdiction  of  the  board.  Petitioner  asserts  that 
the  law  under  which  the  board  of  supervisors  assumed  to  act 
is  invalid,  and  hence  the  proceedings  so  had  and  thereunder 
taken  by  the  board  of  supervisors  for  the  formation  of  the  dis- 
trict, award  of  contract  for  the  doing  of  the  work  therein,  and 
providing  for  the  payment  of  the  cost  thereof  by  bonds  issued 
for  and  on  behalf  of  the  district  to  the  contractor  for  the  cost 
of  the  work,  were  had  and  taken  without  authority  of  law. 

This  contention  is  based  upon  the  following  grounds :  First. 
That  there  is  an  irreconcilable  contradiction  between  the  dif- 
ferent sections  of  the  Drainage  Act  relative  to  the  disposition 
to  be  made  of  the  bonds  to  be  issued  by  the  county  to  repre- 
sent the  cost  of  the  proposed  work.  Second.  That  the  inclu- 
sion of  part  of  the  city  of  Long  Beach  within  the  proposed 
drainage  district,  is  unauthorized  by  law.  Third.  That  the 
Drainage  Act  under  which  the  proceedings  were  taken  is 
wanting  in  any  provision  which  restricts  the  power  of  the 
board  acting  thereunder  to  cases  where  the  improvement 
would  constitute  a  public  benefit.  Fourth.  That  the  act  has 
been  superseded  in  Los  Angeles  County  by  a  subsequent  act 
adopted  by  the  legislature,  known  as  the  "Los  Angeles  County 
Flood  Control  Act."  We  will  discuss  the  points  made  by 
petitioner  in  the  order  in  which  they  are  presented  in  his 
brief. 

1.  To  meet  the  cost  of  the  formation  of  the  district  and  the 
proposed  improvement  therein,  the  act  provides  for  the  issu- 
ance of  bonds  in  form  as  prescribed.  Section  8c  of  the  act 
provides  that  if,  upon  a  hearing  had  in  accordance  with  sec- 
tion 8b,  the  board  is  of  the  opinion  that  the  work  contracted 
for  has  been  completed,  it  shall  by  a  resolution  so  declare  and 
accept  the  work,  and  state  therein  "the  aggregate  amount  for 
which  bonds  shall  be  issued,  and  .  .  .  the  amount  of  the  inci- 
dental costs  and  expenses  of  the  work  and  the  proceeding 
which  are  charged  against  and  to  be  paid  by  the  contraetir," 
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as  provided  in  section  8g.  Section  8d  requires  the  clei^  to 
transmit  a  copy  of  the  order  so  made  by  the  board  of  super- 
visors to  the  county  treasurer,  upon  receipt  of  which  such  offi- 
cer is  required  to  issue  bonds  in  the  amount  fixed  by  said 
board  in  said  order;  which  bonds  are  to  be  signed  by  the  pre- 
siding officer  of  the  board  and  the  county  treasurer,  and  when 
so  signed,  ''said  bonds  shall  be  delivered  by  said  treasurer  to 
said  contractor  or  to  his  order,  assignee  or  lawful  represent- 
a^we."  Section  8e  provides  for  the  raising  of  a  fund  by  spe- 
cial tax  for  the  discharge  and  payment  of  the  bonds  and  the 
interest  thereon  as  the  same  become  due,  and  to  maintain  and 
keep  the  works  in  repair,  followed  by  the  provision:  *'And  the 
board  of  supervisors  is  hereby  vested  unth  the  power  and  it  is 
the  duty  of  said  board  to  advertise  said  bonds  for  the  sale  by 
ai  least  one  insertion  of  a  notice  of  sale  in  a  newspaper  of  gen^ 
eral  circulation  within  the  county  and  to  sell  said  bonds  to  the 
highest  responsible  bidder,  and  to  do  all  and  singular  the 
things  necessary  for  the  purpose  of  selling  said  bonds  and 
which  in  this  section  aforesaid  it  is  declared  shall  be  dons,*' 
It  thus  appears  that  the  act  contains  two  provisions  touching 
the  disposition  of  the  bonds,  which  are  wholly  repugnant.  It 
is  impossible  to  give  effect  to  both,  for  it  is  apparent  that  if 
the  treasurer  be  required  by  the  provision  contained  in  section 
8d  to  deliver  them  to  the  contractor  or  to  his  order,  assignee  or 
lawful  representative,  as  payment  for  doing  the  work,  it  must 
necessarily  render  the  provision  for  the  sale  thereof,  contained 
in  section  8e,  wholly  inoperative.  Throughout  the  proceed- 
ing the  board  of  supervisors  acted  upon  the  theory  that  the 
cost  of  the  work  and  expenses  incidental  thereto  should  be 
paid  for,  not  from  the  proceeds  of  the  sale  of  bonds  to  be 
issued  for  and  on  behalf  of  the  district,  but  in  bonds  issued 
and  delivered  directly  to  the  contractor,  who  was  required  to 
advance  all  sums  necessary  to  cover  surveys,  inspection,  and 
incidental  expenses.  The  contention  of  petitioner  is  tliat, 
since  the  conflict  between  the  two  provisions  is  so  complete  as 
to  leave  no  possible  room  for  giving  effect  to  both,  the  one  last 
in  numerical  order  must  prevail  {Turner  v.  Wilson,  171  Cal. 
600,  [154  Pac.  2J),  and  this,  indeed,  is  the  provision  of  sec- 
tion 4484  of  the  Political  Code,  to  which,  however,  must  be 
added  the  qualification  therein  provided,  ''unless  such  con- 
struction  is  incoTisistent  with  the  meaning  of  such  chapter  or 
article'*;  in  which  case  the  rule  of  interpretation  is  that  the 
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court  should  look  to  the  language  of  the  whole  act  and  if  it 
finds  in  any  particular  clause  an  expression  not  consistent  in 
its  import  with  those  used  in  other  parts  of  the  same  statute 
and  not  in  harmony  with  its  plan,  purpose,  and  scope,  and  if 
by  taking  a  view  of  the  whole  act  it  can  collect  from  such 
larger  and  more  extensive  expressions  the  real  intention  of 
the  legislature,  it  is  its  duty  to  give  effect  to  that  intention. 
{State  V.  Jennings,  27  Ark.  419;  Torrance  v.  McDougald,  12 
Ga.  526;  Mason  v.  Finch,  2  Scam.  (111.)  223;  In  re  Vander- 
herg,  28  Kan.  173 ;  Pond  v.  Maddox,  38  Cal.  572.)  Applying 
this  rule,  we  have  no  diflSculty  in  reaching  the  conclusion  that 
it  was  the  intent  of  the  legislature  that  payment  for  the  work 
should  be  in  bonds  in  a  sum  equal  to  the  amount  of  the  con- 
tractor's bid,  plus  such  sum  as  he,  under  the  requirements  of 
the  act,  should  advance  in  payment  of  all  incidental  expenses 
connected  with  the  work,  delivered  by  the  treasurer  to  the 
contractor  or  his  assignees.  So  construed  the  act  provides  a 
complete  scheme  for  the  financial  administration  of  the  under- 
taking, while  the  provision  for  sale  as  a  means  for  such  ad- 
ministration is  incomplete  and  uncertain  as  to  acts  necessary 
to  accomplish  the  purpose  of  the  law.  Among  other  provi- 
sions contained  in  the  act  which  support  the  interpretation 
given,  are  those  found  in  section  8g,  which  provides  that  *' All 
the  costs  and  expenses  of  the  proceeding,  inclusive  especially 
of  the  compensation  of  the  person  appointed  to  furnish  tl^ 
specifications,  of  the  superintendent  of  work,  of  the  engineer 
of  work,  of  the  cost  of  all  publications  under  this  act  required 
to  be  made,  shall  be  chargeable  to  and  paid  by  the  contractor, 
and  they  shall  have  been  paid  before  delivery  of  the  bonds 
shall  be  made  by  the  county  treasurer;  provided,  however, 
that  the  county  treasurer  may  make  delivery  of  such  bonds,  if 
there  be  deposited  with  him,  subject  to  the  order  of  the  board 
of  supervisors,  money  to  the  amount  of  the  costs  and  expenses 
chargeable  to  the  contractor  as  the  same  is  stated  in  the 
attested  order  of  the  board  of  supervisors,  provided  for  in  sec- 
tion 8d  of  this  act.  The  contractor  and  all  persons  claiming 
under  him  any  interest  in  said  bonds,  whether  of  ownership, 
lien  or  otherwise,  shall  be  deemed  to  have  notice  of  the  con- 
tents of  this  section."  The  provisions  of  this  section,  later 
in  numerical  order  than  8e,  could  have  no  reference  to  the 
sale  of  the  bonds  provided  for  in  said  last-mentioned  section, 
but  unquestionably  refer  to  the  conditions  under  which  the 
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treasurer  shall  deliver  the  bonds  to  the  contractor  or  upon  his 
order  or  to  his  assignees,  in  which  case  the  latter  shall  take 
notice  of  the  provisions  of  the  section  as  to  the  payments  so 
required  to  be  made  by  the  contractor  as  a  condition  of  hav- 
ing the  bonds  claimed  hy  hiniy  which  shall  represent  the  ioial 
cost  of  the  work  (sec.  8b),  delivered  to  him  by  the  treasurer 
(sec.  8d),  for  the  cost  of  the  work. 

2.  Section  1%  of  the  act  provides:  **  Whenever  a  portion  of 
any  ditch  or  drain  or  system  of  ditches  or  drains  for  the  drain- 
age of  any  such  body  of  wet,  swamp,  or  overflowed  lands 
passes  through  or  forms  the  boundary  line  of  any  municipal 
corporation,  or  where  adjacent  territory  within  such  muni- 
cipality is  found  by  said  board  of  supervisors  to  be  benefited 
by  such  work  or  improvement,  such  adjacent  territory  may  be 
included  within  the  boundaries  of  such  drainage  district  in 
proceedings  instituted  for  the  creation  of  said  drainage  dis- 
trict; provided,  said  petitioners  first  obtain  the  consent  of  the 
governing  body  of  such  municipality,  expressed  by  ordinance, 
to  the  construction  of  such  ditch  or  drain  or  ditches  or  drains 
within  the  limits  of  such  municipality,  and  thereupon  all 
such  territory  shall  be  subject  to  the  provisions  of  this  act, 
and  any  work  of  any  improvement  herein  contemplated  to  be 
done  may  be  done  either  within  or  without  the  boundaries  of 
the  district  organized  therefor  as  may  be  necessary  to  prop- 
erly drain  by  a  ditch  or  drain  or  a  system  of  ditches  or  drains 
any  body  of  wet,  swamp  or  overflowed  lands  within  said  dis- 
trict." Incorporated  within  the  boundaries  of  the  proposed 
district  were  certain  lands  located  within  the  city  of  Long 
Beach  through  which  the  proposed  drainage  canal  was  to  ex- 
tend. Under  the  authority  of  said  section  V/2  of  the  act,  the 
board  of  supervisors  sought  and  obtained  from  the  legis- 
lative body  of  the  municipality  its  consent  and  permission,  ex- 
pressed by  ordinance,  to  the  construction  of  the  drainage 
canal  through  certain  specified  streets  of  said  city.  Notwith- 
standing this  ordinance,  which  contained  conditions  upon 
which  the  consent  was  made,  petitioner  insists,  first,  that  the 
legislative  body  of  said  city  of  Long  Beach,  operating  under 
a  freeholders'  charter,  was  without  power  to  make  the  grant 
of  such  use;  and,  second,  that  the  attaching  of  conditions  to 
such  consent  rendered  it  null  and  of  no  effect.  The  want  of 
power  to  consent  to  the  construction  of  the  works  through  the 
streets  of  the  city  to  an  outfall  emptying  into  the  ocean,  is 
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based  upon  the  contention  that  sach  use  thereof  confers  upon 
the  district  control  of  the  streets,  which  is  violative  of  the  pro- 
visions of  the  charter  vesting  in  the  city  '*  plenary  control  of 
all  uses  of  its  streets/'  together  with  all  matters  of  internal 
sanitation;  that  hence  the  work  proposed  to  be  done  by  the 
district  is  a  municipal  affair  as  to  which  the  freeholders'  char- 
ter under  which  the  city  is  operating  is  the  controlling  law. 
(Const.,  art.  XI,  sec.  6;  Fritz  v.  San  Francisco,  132  Cal. 
373,  [64  Pac.  566] ;  Barber  Asphalt  Pav.  Co.  v.  Costa,  171  Cal. 
138,  [152  Pac.  298].)  In  our  opinion,  the  control  of  its 
streets,  which  under  its  freeholders'  charter  the  city  of  Long 
Beach  exercises  over  its  streets,  does  not  differ  from  that  exer- 
cised by  cities  of  the  state  operating  under  the  general  law. 
The  act  recognizes  the  right  of  such  control  in  all  municipal- 
ities, whether  created  under  general  law  or  operating  under 
charter  adopted  pursuant  to  the  constitution.  Without  re- 
gard to  the  character  of  the  charter,  the  consent  of  the  legis- 
lative body  of  the  city  is  a  prerequisite  condition  to  extending 
the  drainage  canal  through  the  streets  of  the  municipality. 
It  has  been  repeatedly  held  that  the  legislature  may  provide 
for  the  creation  of  districts  such  as  that  here  involve  and  for 
the  financial  administration  of  their  affairs,  which  include 
lands  in  municipalities.  (Board  of  Directors  of  Modesto  Irr. 
Dist.  v.  Tregea,  88  Cal.  334,  [26  Pac.  237] ;  La  Mesa  Homes  Co. 
V.  La  Mesa  etc.  Irr.  Dist.,  173  Cal.  121,  [159  Pac.  593] ;  In  re 
Madera  Irr.  Dist.,  92  Cal.  297,  [27  Am.  St.  Rep.  106,  14 
L.  R.  A.  755,  28  Pac.  272,  675].)  In  the  case  last  dted  the 
question  involved  was  that  of  including  a  part  of  a  muni- 
cipality in  an  irrigation  district,  and  it  was  there  said: 
"Neither  is  it  in  violation  of  the  constitution  to  incorporate 
into  such  district  a  town  or  city  that  has  been  incorporated 
for  other  municipal  purposes.  A  system  of  irrigation  con- 
templated by  the  act  in  question  cannot  be  considered  as  a 
municipal  purpose  within  the  scope  of  the  organization  of  a 
city  or  town,  and  there  can  be  no  conflict  between  a  corpora- 
tion organized  under  the  act  to  produce  a  system  of  irriga- 
tion within  the  district,  and  the  municipal  incorporation  of 
the  town  of  Madera."  So  in  the  case  at  bar,  the  construction 
of  a  drainage  system  for  the  purpose  of  draining  swamp  and 
overflowed  lands  adjacent  to  Long  Beach,  although  the  drain- 
age ditches  extend  through  the  streets  of  such  city,  cannot  be 
deemed  a  municipal  affair.     Since  the  conditions  existing,  as 
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where  the  lands  are  outside  the  city  limits,  or  indnsiye  of 
lands  both  in  and  outside  thereof,  it  becomes  a  matter  of  more 
than  local  concern.  In  the  case  of  Pixley  v.  Saunders,  168 
Cal.  152,  [141  Pao.  815],  where  a  like  question  was  involved, 
the  supreme  court  said  (quoting  from  the  syllabus) :  "While 
generally  the  question  of  sanitation  is  a  municipal  affair,  in 
many  instances  it  is  one  of  broader  scope,  which  cannot  be 
adequately  handled  by  the  municipal  authorities  of  a  single 
town.  Therefore  it  cannot  be  said  to  be  a  local  or  municipal 
affair  within  the  inhibition  of  sections  12  and  13  of  article  XI 
of  the  constitution,  but  it  falls  within  the  class  of  public  pur- 
poses for  which  the  legislature  has  the  authority  to  provide 
governmental  agencies  or  districts  by  general  laws." 

In  our  opinion,  there  is  no  merit  in  petitioner's  claim  that 
the  ordinance  granting  consent  of  the  city  of  Long  Beach  to 
the  construction  of  the  drainage  ditch  through  its  streets  is  a 
nullity  by  reason  of  the  fact  that  such  consent  is  upon  certain 
terms  named  in  the  ordinance.  The  conditions  attached  are 
terms  protective  of  the  public  interest,  germane  to  the  subject, 
and  violative  of  no  provision  or  principle  of  the  Drainage  Dis- 
trict Act;  indeed,  without  being  attached  to  the  ordinance, 
they  might  be  and,  for  aught  that  appears  to  the  contrary,  are 
incorporated  into  the  specifications  for  the  construction  of  the 
ditch  through  the  streets  of  the  city.  At  all  events,  since  the 
city  might,  at  its  option,  deny  the  use  of  its  streets  for  the 
purpose  of  constructing  the  canals  therein,  it  could  attach  any 
condition,  not  in  conflict  with  the  conditions  of  the  act,  which 
was  germane  to  the  subject  and  calculated  to  protect  the  pub- 
lic interest  in  the  streets,  thus  exercising  plenary  control  over 
the  streets.  A  similar  question  arose  in  the  case  of  Lake  v. 
Ocean  City,  62  N.  J.  L.  160,  [41  Atl.  427],  where  it  is  said: 
••It  has  been  generally  understood  that  a  municipality  that 
may  lawfully  consent  to  the  formation  of  a  private  corpora- 
tion for  certain  public  purposes  may  lawfully  condition  its 
consent  upon  terms  protective  of  such  public  interests,  and 
germane  to  the  subject.  If  the  persons  upon  whom  the  stipu- 
lations impose  terms  do  not  complain,  it  is  difficult  to  see  how 
others  are  affected  otherwise  than  beneficially. "  It  is  optional 
on  the  part  of  the  city  whether  or  not  it  grant  the  use  thereof 
for  such  purpose  at  all,  and  likewise  optional  with  the  district 
whether  or  not  it  accepts  other  than  an  unrestricted  grant  of 
such  use.    We  perceive  no  legal  objection,  however,  to  the  dis- 
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trict  accepting  a  conditional  grant  of  the  use  of  the  streets 
where  the  terms  imposed  are  not  inconsistent  with  the  pur- 
poses of  the  act  and  which  it  might  adopt  in  doing  the  work 
(Forest  City  By.  Co.  v.  Day,  73  Ohio  St.  83,  [76  N.  B.  396] ), 
in  the  absence  of  such  imposed  conditions. 

3.  Section  1  of  the  act  provides  for  the  initiation  of  the  pro- 
ceeding by  filing  with  the  board  of  supervisors  a  petition  de- 
fining the  boundaries  of  the  proposed  district  to  be  benefited 
by  the  construction  of  the  improvement,  upon  which,  after 
notice  given,  a  hearing  is  had  upon  objections  filed  as  pro- 
vided in  said  section.  While  not  in  express  terms  authorizing 
the  board  to  deny  the  petition,  such  power  to  deny,  modify,  or 
change,  we  think,  must  be  deemed  implied  from  the  provision 
of  section  5,  that  ''at  the  conclusion  of  the  hearing,  tiie  deter- 
minations of  the  board  shall  be  made  in  writing  to  be  filed  and 
entered  upon  the  minutes  of  the  board.'*  Nor,  in  our  opinion, 
is  the  act  subject  to  the  objection  that  it  is  void  by  reason  of 
its  failure  to  provide  that  the  doing  of  the  work  shall  depend 
upon  its  being  a  public  benefit.  True,  it  does  not  require  in 
direct  terms  a  finding  on  the  part  of  the  board  that  it  shall 
be  a  public  benefit,  though  the  record  discloses  that  the  board 
did  find  that  the  public  interest  and  convenience  would  be 
subserved  by  the  doing  of  the  work.  In  Page  and  Jones  on 
Taxation  by  Assessment,  section  334,  it  is  said:  ''Possibly  the 
special  and  local  benefit  is  clearer  in  drainage  than  it  is  in 
any  other  of  the  public  improvements  for  which  assessments 
are  levied.  The  improvements  of  drainage,  and  its  beneficial 
effect  upon  the  land  drained  are  matters  of  general  knowl- 
edge which  have  often  been  commented  upon  by  the  courts." 
And  again  (sec.  335) :  "If  land  in  its  natural  condition  is  gen- 
erally or  often  covered  with  stagnant  water  it  is  likely  to  be 
a  menace  to  public  health.  .  .  .  Under  these  circumstances 
there  is  no  doubt  that  the  drainage  of  such  land,  by  artificial 
means,  is  an  improvement  which  confers  a  benefit  upon  the 
public  at  large."  The  supreme  court  of  this  state,  in  the  case 
of  Hagar  v.  Board  of  Supervisors,  47  Cal.  222,  in  discussing 
the  validity  of  the  Drainage  Act  of  1868,  said :  "But  we  think 
the  power  of  the  legislature  to  compel  local  improvements, 
which,  in  its  judgment,  will  promote  the  health  of  the  people, 
and  advance  the  public  good,  is  unquestionable.  In  the  exer- 
cise of  this  power  it  may  abate  nuisances,  construct  and  re^ 
pair  highways,  open  canals  for  irrigating  arid  districts,  and 
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perform  many  oiher  similar  acts  for  the  public  good,  and  all 
at  the  expense  of  those  who  are  to  be  chiefly  and  more  imme- 
diately benefited  by  the  improvement."  In  Lewis  on  Emi- 
nent Domain,  second  edition,  volume  1,  section  188,  it  is  said: 
''The  promotion  of  the  public  health  is  undoubtedly  a  public 
use  within  the  meaning  of  the  constitution,  and  private  prop- 
erty may  be  taken  for  the  construction  of  drains,  levees  or 
other  works  in  order  to  accomplish  this  object/'  (See,  also, 
Laguna  Drainage  District  v.  Charles  Martin  Co.,  144  Cal.  209, 
[77  Pac.  933] .)  The  power  of  the  legislature  to  authorize  the 
doing  of  the  work  at  the  expense  of  those  owning  swamp  and 
wet  lands  who  are  chiefly  beneflted  by  the  improvement,  is,  as 
we  understand  the  law,  founded,  like  municipal  sanitation 
measures,  not  only  upon  its  power  to  do  all  things  necessary 
to  conserve  the  health  and  general  welfare  of  the  public,  but 
statutes  authorizing  drainage  of  swamp-lands  are  upheld  inde- 
pendently of  any  effect  upon  the  public  health  as  reasonable 
regulations  for  tlie  benefit  of  those  who  are  deemed  owners  of 
a  common  property.  (Failbrook  Irr.  Dist.  v.  Bradley,  164 
U.  S.  112,  [41  L.  Ed.  369,  17  Sup.  Ct.  Rep.  56],  and  cases 
cited.)  And  hence  the  power  to  act  does  not  depend  upon 
any  express  provision  contained  in  the  act  that  the  board  of 
supervisors  shall  first  determine  that  it  is  necessary  for  the 
public  welfare.  Moreover,  section  4  of  the  act  makes  the  de- 
termination of  the  board  to  proceed  with  the  hearing  therein 
referred  to  presumptive  evidence  of  the  existence  of  all  facts 
upon  which  the  power  of  the  board  to  proceed  depends. 

4.  Petitioner  suggests  that  the  act  in  question  has  been 
superseded,  in  so  far  as  Los  Angeles  County  is  concerned, 
by  **  An  act  to  create  a  flood  control  district,  to  be  called 
*Los  Angeles  county  flood  control  district.'  "  (Stats.  1915, 
p.  1502.)  We  are  unable  to  perceive  any  merit  whatsoever  in 
this  contention,  and  agree  with  counsel  for  petitioner  that 
''there  is  a  radical  difference  between  the  purposes  of  the 
drainage  act  involved  in  this  action  and  the  said  Los  Angeles 
county  flood  control  act.  The  purpose  of  the  drainage  act  is 
to  dispose  of  the  water  and  get  rid  of  it  as  an  injurious  ele- 
ment; while  the  purpose  of  the  Los  Angeles  county  flood  con- 
trol act  is  to  conserve  it  as  a  beneficial  agent."  The  purpose 
of  one  is  **to  promote  the  drainage  of  wet,  swamp  or  over- 
flowed lands";  the  other,  as  declared  by  the  first  paragraph 
of  section  2,  is  **to  provide  for  the  control  of  the  flood  and 
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storm  waters  of  said  district  [which  embraces  practically  the 
entire  county  of  Los  Angeles],  and  to  conserve  such  waters 
for  beneficial  and  useful  purposes  by  spreading,  storing,  re- 
taining or  causing  to  percolate  into  the  soil  within  said  dis- 
trict." The  fact  that  in  the  proceedings  mention  is  made  of 
the  proposed  drainage  ditch  as  the  ''construction  of  a  storm 
drain,"  which  purpose  it  might  at  times  serve,  is  in  no  wise 
inconsistent  with  the  purpose  declared  in  the  act  itself.  Cer- 
tainly it  was  not  the  intent  of  the  legislature  that  by  creating 
a  flood  control  district,  embracing  almost  the  entire  county 
of  Los  Angeles,  such  act  should  repeal  all  provisions  for  the 
drainage  of  wet  and  swamp  lands  in  the  county,  any  more 
than  by  the  act  under  which  irrigation  districts  are  created 
it  was  intended  to  destroy  all  acts  providing  for  the  drainage 
of  swamp-lands  embraced  within  such  irrigation  districts. 

While  the  act  is  loosely  drawn,  neverthdess  its  purpose  is 
clear,  and  we  have  reached  the  conclusion,  not  without  some 
difficulty,  however,  that  taken  as  a  whole,  it  affords  a  means 
for  effecting  such  purpose,  the  validity  of  which  is  not  subject 
to  attack  upon  the  specific  grounds  urged  by  petitioner. 

It  is  therefore  ordered  that  the  proceedings  be  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  16, 1917. 


[dr.  No.  1868.    Thtt  AppeHate  District.— March  19,  1917.] 

MRS.  E.  J.  TOCKSTBIN,  Respondent,  v.  PACIFIC  KIS- 
SEL KAR  BRANCH  (a  Corporation),  Appellant 

gj^uc — ^Wbittbm  Contract— Mebgeb  of  Oral  Negotiations. — A  person 
buying  or  agreeing  to  buy  personal  property,  the  terms  of  which 
purchase  or  agreement  to  purchase  are  put  in  writing,  is  bound  as 
to  the  terms  of  the  contract  by  such  writing,  into  which  all  pre- 
liminary understandings  and  assurances  are  presumed  to  be  merged, 
and  such  person  cannot  go  behind  such  writing  to  avoid  the  agree- 
ment of  purchase  for  the  alleged  breach  of  some  oral  understand- 
ing or  guaranty  not  contained  within  its  written  terms. 
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Id. — OoNTBACT  Pbocukbd  bt  Fraud— Rols  Inappucabli. — The  appli- 
eation  of  the  principle  that  all  preliminarj  oral  negotiations  are 
presumablj  merged  in  a  written  contract  for  the  sale  of  personal 
property  does  not  operate  to  prevent  a  person  from  avoiding  a 
contract  for  fraudulent  representations  which  operate  as  the  in- 
ducement for  entering  into  it,  and  upon  which  the  partj  injured 
or  misled  waa  entitled  to  rely. 

Id. — Contract  fob  Pubchasb  of  Automobile  —  Rescission — Fraud — 
Effect  of  Written  Recitals. — The  purchaser  of  an  automobile 
under  a  written  contract  which  provides  that  the  vendor  is  not  to 
be  bound  bj  any  agreements  not  specified  therein,  cannot  rescind 
the  contract  and  recover  the  payments  made,  on  the  ground  that 
the  sales  agent  of  the  vendor  misrepresented  the  character  of  the 
machine. 

to. — Written  Agreement — Recitals — Effect  of. — ^A  person  signing  a 
written  agreement  which  contains  upon  its  face  the  statement  that 
only  the  written  representations,  agreements,  and  guaranties  con- 
tained within  its  terms  shall  be  binding  upon  the  other  party  to 
it,  cannot  rely  upon  any  oral  statements  made  by  the  agent  or 
representative  of  such  party  prior  to  or  at  the  time  of  the  execu- 
tion of  the  written  agreement. 

Id. — ^AasNCT — ^Kmowledqs  of  Authority— Effect  of. — Where  a  party 
freely  contracts  with  an  agent  knowing  the  limit  of  the  agent's 
authority,  he  may  not  be  heard  thereafter  to  assert  that  he  was 
misled  into  believing  that  the  agent  had  greater  authority. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    B.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  A.  Marsh,  and  A.  P.  Lemberger,  for  Appellant 

Daniel  O'Connell,  for  Bespondent. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  in  an  action  brought  by  her  to  recover  the 
sum  of  $412.06  as  the  aggregate  of  sums  of  money  alleged  to 
have  been  paid  by  her  on  account  of  the  purchase  price  of  a 
certain  automobile  from  the  defendant,  and  for  repairs 
thereon,  which  machine  is  alleged  to  have  proven  defective, 
and  in  that  respect  to  have  violated  the  terms  of  certain  al- 
leged guaranties  given  by  the  defendant  to  plaintiff  at  the 
time  of  and  which  constituted  the  basis  of  the  purchase  by 
her  of  said  automobile ;  and  also  to  recover  the  sum  of  $420, 
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damages  alleged  to  have  been  sustained  by  the  plaintiff 
through  her  attempted  use  of  such  defective  machine. 

The  complaint  is  in  two  counts  setting  forth  separately  the 
foregoing  items  of  the  plaintiff's  alleged  loss  and  damage. 
Defendant's  answer  denies  the  averments  of  both  counts  of 
the  complaint  in  so  far  as  they  involve  the  breach  of  any 
agreement  or  guaranty  on  the  part  of  the  defendant,  or  of  the 
Ford  Motor  Company,  its  principal,  in  the  sale  of  the  ma- 
chine. The  case  was  tried  before  a  jury,  which  rendered  a 
verdict  in  plaintiff's  favor  for  the  sum  of  $619,  and  from 
the  judgment  entered  thereon  for  said  sum  and  costs  the 
defendant  prosecutes  this  appeaL 

There  is  little  if  any  dispute  between  the  parties  as  to  the 
material  facts  upon  which  the  determination  of  this  appeal 
must  depend.  The  plaintiff,  being  desirous  of  purchasing  an 
automobile  for  use  in  the  jitney  bus  service,  went  to  the  de- 
fendant as  the  local  agent  of  the  Ford  Motor  Company  of 
Detroit,  to  procure  said  car.  According  to  the  plaintiff's 
testimony — which  may  be  taken  as  true  for  the  purposes  of 
this  appeal — she  met  there  a  salesman  of  the  defendant  to 
whom  die  stated  that  she  wanted  to  buy  a  Ford  car  upon  in- 
stallments, and  would  like  to  see  the  car.  The  salesman  in- 
formed her  that  they  had  not  a  car  in  stock  to  show  her  at 
that  time,  but  that  all  of  the  Ford  cars  were  sold  with  a 
guaranty.  He  also  stated,  according  to  her  testimony,  that 
the  car  would  be  a  new  and  perfect  car,  and  would  be  deliv- 
ered in  good  shape  and  would  be  satisfactory  in  every  way. 
She  thereupon  paid  the  sum  of  $50  on  account  of  the  pur- 
chase price  of  the  car,  and  at  that  time  there  was  made  out 
and  presented  to  her,  and  she  signed,  a  writing  denominated 
upon  its  face  ''Sales  Contract,"  and  being  in  the  customary 
form  of  a  leasing  or  conditional  sales  agreement,  containing 
a  general  description  of  the  car,  with  a  statement  of  the  terms 
of  its  proposed  purchase  and  times  and  amounts  of  deferred 
payments.  This  written  agreement  contained  in  black  type 
next  above  the  space  of  its  signature  the  following  words: 
''It  is  understood  that  the  Pacific  Eissel  Ear  Branch  will  not 
be  bound  by  any  understandings,  agreements  or  representa^ 
tions,  express  or  implied,  not  specified  herein  or  covered  by 
our  retail  sales  guaranty  duly  executed."  The  plaintiff  ad- 
mits signing  this  paper,  and  also  admits  that  a  little  later  and 
before  receiving  the  car  she  saw  and  read  and  signed  another 
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agreement  in  which  the  terms  of  her  purchase  of  the  car  were 
more  fully  set  forth,  and  in  which  also  the  express  terms  of 
the  guaranty  of  the  defendant  and  of  the  Ford  Motor  Com- 
pany, the  manufacturer  of  the  car,  were  set  forth  in  detail; 
and  in  which  it  was  also  stated  that  ''The  above  comprises 
in  full  the  entire  agreement  covering  or  pertaining  to  this 
sale,  and  no  agreement  of  any  kind,  verbal  understandings  or 
terms  whatsoever  will  be  recognized  than  as  embodied  and 
specified  herein."  The  plaintiff  read  and  signed  said  agree- 
ment, and  also  received  a  duplicate  copy  of  it,  and  thereupon 
received  delivery  of  the  car.  It  was  a  new  car,  and  was 
selected,  arbitrarily,  out  of  a  number  of  similar  cars  appar- 
ently of  the  same  quality.  During  the  fourteen  weeks  which 
followed,  the  plaintiff  used  the  car  in  the  jitney  service,  and 
in  motoring  generally,  driving  it  in  all  about  four  thousand 
miles.  From  time  to  time  it  was  in  the  shop  of  the  defend- 
ant for  repairs,  and  at  one  time  was  sent  to  the  Ford  Motor 
Company  for  the  remedy  of  some  unspecified  defect.  The 
plaintiff  paid  for  a  time  her  installments  upon  the  purchase 
price  of  the  car,  and  also  paid  on  account  of  said  repairs  the 
sum  of  $173.60,  but  finally  failed,  or  refused,  to  keep  up  her 
payments,  in  consequence  of  which  the  defendant  retook  pos- 
session of  the  car,  and  undertook  to  cancel  the  agreement  for 
its  purchase  for  noncompliance  with  its  terms.  Thereupon 
the  plaintiff  commenced  this  action. 

We  are  unable  to  distinguish  this  case  in  principle  from 
other  cases  recently  before  the  supreme  court  and  this  court 
in  which  the  doctrine  is  repeatedly  restated  that  a  person 
buying  or  agreeing  to  buy  personal  property,  the  terms  of 
which  purchase  or  agreement  to  purchase  are  put  in  writing, 
is  bound  as  to  the  terms  of  the  contract  by  such  writing,  into 
which  all  preliminary  understandings  and  assurances  are  pre- 
sumed to  be  merged,  and  that  such  person  cannot  go  behind 
such  writing  to  avoid  the  agreement  of  purchase  for  the  al- 
leged breach  of  some  oral  understanding  or  guaranty  not 
contained  within  its  written  terms.  This  is  but  a  restate- 
ment of  the  substance  of  section  1625  of  the  Civil  Code  as 
interpreted  and  applied  in  the  following  cases :  KvUman,  Salz 
A  Co.  V.  8ugw  Apparatus  Mfg.  Co.,  153  Cal.  725,  [96  Pac. 
369] ;  Oermain  Fruit  Co.  v.  Armsiby  Co.,  153  Cal.  585,  [96 
Pac.  319] ;  Gardiner  v.  McDonogh,  147  Cal.  313,   [81  Pac 
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964] ;  DoUar  v.  International  Banking  Corp.,  13  CaL  App. 
331,  [109  Pac.  499]. 

The  application  of  this  principle  does  not  of  coarse  operate 
to  prevent  a  person  from  avoiding  a  contract  for  fraudulent 
misrepresentations  which  operate  as  the  inducement  for  enter- 
ing into  ity  and  upon  which  the  party  injured  or  misled 
thereby  was  entitled  to  rely ;  and  it  is  upon  that  theory  that 
the  plaintiff  has  depended  to  sustain  this  action  and  the 
judgment  rendered  therein.  She  asserts  that  the  inducing 
cause  for  her  agreement  to  purchase  the  car  in  question  was 
the  representation  of  the  salesman  of  the  defendant  that  the 
car  which  would  be  delivered  to  her  would  be  a  new  and  per- 
fect car  and  that  it  was  guaranteed  perfect  in  every  way,  and 
that  she  would  have  no  trouble  with  it;  but  the  testimony  of 
the  plaintiff  herself  shows  that  at  the  very  time  the  aforesaid 
salesman  was  engaged  in  making  these  representations  he  in- 
formed her  there  was  a  written  guaranty  went  with  the  car, 
while  the  first  writing  which  she  then  and  there  signed  not 
only  expressly  referred  to  such  guaranty,  but  also  expressly 
stated  that  the  defendant  would  not  be  bound  ''by  any  under- 
standings, agreements  or  representations,  express  or  implied, 
not  specified  herein  or  covered  by  our  retail  sales  guaranty 
duly  executed.  *'  This  the  plaintiff  admits  that  she  saw  and 
signed,  and  also  admits  that  she  signed  and  received  a  copy 
of  the  amplified  agreement  between  her  and  defendant  at  the 
time  that  she  received  the  car,  in  which  the  express  teims  of 
the  manufacturer's  and  seller's  guaranty  are  set  forth,  and 
in  which  it  is  again  expressly  stated  that  the  same  contains 
the  full  agreement  between  the  parties,  and  that  no  agree- 
ment of  any  kind  and  no  verbal  understandings  or  promises 
whatever  will  be  recognized  other  than  as  embodied  or  speci- 
fied therein.  The  plaintiff  does  not  pretend  to  state  that  she 
did  not  sign  these  writings  knowingly  and  freely,  or  that  any 
fraud,  deceit,  or  concealment  as  to  their  terms  and  effect  ex- 
isted as  an  inducing  cause  for  her  execution  of  them;  nor 
has  the  plaintiff  shown  in  the  proofs  in  tMs  case  that  any  of 
the  terms  of  the  express  and  limited  warranty  of  the  manu- 
facturer and  seller  of  the  car  set  forth  in  detail  in  the  written 
agreement,  were  violated  by  the  defendant  or  by  its  principal* 
the  Ford  Motor  Company. 

This  state  of  facts  brings  this  appeal  directly  within  the 
principle  laid  down  in  the  case  of  Pease  v.  Fitzgerald,  31  Cal. 
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App.  727,  [161  Pac.  506],  recently  decided  by  this  court, 
wherein  it  is  held  that  a  person,  signing  a  written  agreement 
which  contains  upon  its  face  the  statement  that  only  the 
written  representations,  agreements,  and  guaranties  contained 
within  its  terms  shall  be  binding  upon  the  other  party  to  it, 
cannot  rely  upon  any  oral  statements  made  by  the  agent  or 
representative  of  such  party  prior  to  or  at  the  time  of  the 
execution  of  the  written  agreement.  This  case  is  in  line  with 
the  well-established  rule  of  law  that  where  a  party  freely 
contracts  with  an  agent,  knowing  the  limit  of  the  agent's 
authority,  he  may  not  be  heard  thereafter  to  assert  that  he 
was  misled  into  believing  that  the  agent  had  greater  au- 
thority. (Narihem  Assurance  Co.  v.  Orand  View  Bwlding 
Assn.,  183  U.  S.  308,  [46  L.  Ed.  213,  22  Sup.  Ct  Rep.  133], 
and  cases  cited.) 

It  follows  that  the  judgment  herein  must  be  reversed,  and  it 
is  80  ordered. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  17, 1917. 


[CSt.  Ko.  19S7.    First  Appellate  Distriet.—lfareli  81,  1917.] 

LEE  BOY  B.  KEELEY,  Respondent,  v.  HERMAN  ERBE, 

Appellant 

CoNTBACT— Legal  Bxbviois—Evidencx— Substitution  of  Oral  Aobxs- 
MINT  FOE  Written  Contbaot— Appeal.— In  an  action  to  recover 
the  reasonable  value  of  legal  services,  oral  evidence  is  admissible 
to  prove  that  after  entering  into  a  written  contract  providing  for 
the  payment  of  a  contingent  fee,  the  parties  entered  into  a  new 
and  distinct  oral  agreement  providing  that  the  plaintiff  should  be 
paid  a  fair  fee  for  his  services,  and  where  the  court  who  heard  such 
testimony  and  saw  the  witnesses  believed  the  same,  and  found 
accordingly,  the  judgment  will  not  be  disturbed  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  J.  Van  Nostrand, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Oscar  Hudson,  for  Appellant. 
Albert  Picard,  for  Respondent. 

THE  COURT.— This  is  an  appeal  by  defendant  from  a 
judgment  in  favor  of  plaintiff  in  an  action  brought  by  him 
to  recover  the  reasonable  value  of  legal  services. 

From  the  record  it  appears  that  the  parties  entered  into  a 
written  contract,  under  the  terms  of  which  the  plaintiff  was 
to  render  services  as  an  attorney  at  law  for  the  defendant 
upon  a  contingent  fee  of  twenty-five  per  cent  of  the  value 
of  certain  land  if  title  thereto  should  be  obtained  for  de- 
fendant. Subsequently,  according  to  the  testimony  given 
by  plaintiff,  a  circumstance  was  called  to  his  attention  for 
the  first  time  which  made  the  prospect  of  securing  title  in 
the  name  of  the  defendant  very  doubtful ;  whereupon  plaintiff 
told  the  defendant  ''that  the  situation  did  not  look  good  to 
him,"  and  refused  to  proceed  under  the  contract.  They  then 
entered  into  an  oral  agreement  whereby  the  plaintiff  should 
proceed  to  render  the  agreed  services,  he  to  be  paid  a  fair  fee, 
without,  however,  there  being  any  agreement  as  to  its  amount. 
The  defendant  denied  that  there  had  been  a  rescission  and 
abandonment  of  the  written  contract. 

Oral  evidence  was  admissible  to  prove  that  the  parties  en- 
tered into  a  new  and  distinct  agreement  as  a  substitute  for  the 
written  one  (1  Oreenleaf  on  Evidence,  sec.  303,  p.  4) ;  and 
while  perhaps  such  testimony  under  some  circumstances 
should  be  viewed  with  distrust,  nevertheless  in  this  case  the 
trial  court  who  heard  the  testimony  and  saw  the  witnesses 
believed  the  testimony  introduced  by  the  plaintiff  as  to  the 
oral  agreement,  and  found  accordingly.  We  are  constrained, 
therefore,  to  hold  that  the  judgment  of  the  trial  court  can- 
not be  disturbed  by  this  court 

Judgment  affirmed. 


Digitized  by 


Google 


March,  1917.]       Katie  v.  SuPEtuoB  CouBt.  269 


[Or.  No.  225».    Seeond  Appellate  IMstrietw— Mareli  21,  1917.] 

W.  W,  KATE  et  al.,  Petitioners,  v.  SUPERIOE  COURT  OP 
THE  COUNTY  OP  KERN  et  al.,  Respondenta. 

Pbohibition — ^Hbabino  07  Motion  fob  Nxw  Trial— Motion  Albxadt 
Hbasd— Dismissal  or  Appuoation. — ^While  the  superior  court  is 
without  jurisdiction  to  entertain  a  motion  for  a  new  trial  of  a 
ease  on  appeal  from  a  justice's  court  where  the  trial  was  had  upon 
a  stipulation  of  the  facts  involved,  yet  where  the  court  has  heard 
and  granted  the  motion  after  the  granting  of  an  alternative  writ 
of  prohibition  (there  being  no  order  in  force  requiring  the  court 
to  desist  from  further  proceedings),  the  writ  will  not  be  made  per- 
emptory, as  no  purpose  could  be  served  thereby. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  restrain  the  Superior  Court  from  hearing  a  motion 
for  a  new  trial  of  a  Justice's  Court  appeaL 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Kaye,  and  T.  P.  Allen,  for  Petitioners. 

Emmons  &  Johnstone,  for  Respondents. 

THE  COURT.— Prohibition.  One  Newell  obtained  a  judg- 
ment in  the  justice's  court  against  Eatze  et  al.,  from  which 
defendants  appealed  to  the  superior  court,  where  the  case 
was  submitted  for  decision  upon  an  agreed  statement  of  the 
facts  involved.  The  court  adopted  the  agreed  statement  as 
its  findings,  and  gave  judgment  thereon  for  plaintiff.  There- 
after defendants,  pursuant  to  notice  and  upon  statutory 
grounds,  moved  the  court  for  a  new  trial,  which  motion  for 
new  trial  so  made  by  defendants  the  plaintiff  moved  to  dis- 
miss. The  court  refused  to  grant  the  motion  so  made  by 
plaintiff  to  dismiss,  and  continued  to  a  later  date  the  hearing 
of  defendants'  motion  for  a  new  trial.  Plaintiff  then  applied 
to  this  court  for  an  alternative  writ  of  prohibition  directed 
to  the  respondent,  requiring  it  to  desist  from  further  proceed- 
ings in  the  matter.  The  application  was  based  upon  the 
ground  that  the  court  was  without  jurisdiction  to  entertain 
a  motion  for  new  trial  of  a  case  on  appeal  from  a  justice's 
court,  where  the  trial  was  had  upon  a  stipulation  of  the  facts 
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involved.  The  writ  was  granted  on  November  25,  1916,  and 
by  the  clerk  issued  in  form  prepared  and  submitted  by  peti- 
tioners' attorneys,  requiring  respondent  to  desist  from 
further  proceedings  or  ruling  upon  defendants'  motion  for 
new  trial  then  pending  before  it,  uniU  the  ISth  of  December, 
1916,  instead  of  until  the  further  order  of  the  court,  as  re- 
quired by  section  1104  of  the  Code  of  Civil  Procedure.  It 
appears  from  the  return  that  after  the  expiration  of  said  time, 
to  wit,  on  December  27, 1916,  the  court  heard  the  motion  for 
new  trial  and  granted  the  same.  In  so  doing,  since  the  com- 
mand of  the  writ  was  merely  to  desist  from  any  ruling  until 
December  18th,  there  was  no  violation  of  the  order.  It  thus 
appears  that  the  act,  the  performance  of  which  it  was  sought 
to  restrain,  having  been  done,  and  conceding  the  court  acted 
in  excess  of  its  jurisdiction,  as  to  which,  upon  the  authority 
of  Gregory  v.  Gregory,  102  CaL  50,  [36  Pac.  364] ,  QwUt  v. 
Sandman,  154  Cal.  748,  [99  Pac  204],  and  Abbey  Lai\d  etc. 
Co.  V.  San  Mateo,  167  Cal.  434,  [Ann.  Cas.  1915C,  804,  52 
L.  B.  A.  (N.  S.)  408,  139  Pac.  1068],  we  entertain  no  doubt; 
nevertheless  no  purpose  could  be  served  by  making  the  writ 
peremptory.  Indeed,  as  it  now  appears,  the  record  presents 
a  moot  question ;  and  the  proceeding,  without  prejudice  to  the 
right  of  the  petitioners  to  apply  for  such  other  and  further 
writ  in  the  premises  as  they  may  deem  advisable,  is  dismissed. 


[CIt.  No.  1630.    Third  Appellate  District.— Marcb  21,  1917.] 

DAVID  WHILDIN  et  al..  Respondents,  v.  MARYLAND 
GOLD  QUARTZ  MINING  CO.,  Respondent,  and 
EUREKA  GOLD  MINING  CO.,  Appellant. 

MmiNo  Law — Patent  Under  Act  of  1866 — ^Bioht  to  Follow  Vein. — 
Under  the  Federal  Mining  Act  of  Jnlj  26,  1866,  a  patent  to  a  lode 
elaim  grants  the  fee  of  the  land  including  lo  much  of  the  lode 
aa  apexes  within  the  exterior  sorfaee  boundaries  of  the  land,  with 
the  right  to  follow  the  vein  on  its  dip,  and  nothing  more. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Nevada  County,  and  from  an  order  denying  a  new  trial. 
George  0.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Clias.  W.  Eitts,  and  John  Mnlroy,  for  Appellant. 

F.  T.  Nflon,  and  Nilon  &  Arbogast^  for  Plaintiffs  and 
Bespondents. 

Fred  Searls,  for  Defendant  and  Respondent 

BURNETT,  J.— The  action  was  one  to  qniet  plaintiffs*  title 
to  a  small  parcel  of  mining  ground  lying  easterly  of  and  ad- 
joining the  surface  boundaries  of  defendant  Eureka  Gold 
Mining  Company's  patented  land,  known  as  the  Eureka 
quartz  mine.  The  land  claimed  by  plaintiffs  is  designated 
as  East  Eureka  quartz  mine,  and  is  an  irregular  shai)ed  parcel 
surrounded  on  all  sides  by  patented  mining  claims.  Plain- 
tiffs daim  that,  on  the  fifth  day  of  September,  1807,  the  land 
embraced  within  the  exterior  boundaries  of  the  East  Eureka 
quartz  mine  was  public  mineral  land  of  the  United  States, 
open  to  exploration  and  purchase;  that,  on  said  date,  one 
Stephen  Maynard,  a  citizen  of  the  United  States  and  the 
predecessor  of  the  plaintiffs  in  interest,  having  discovered 
a  lode  or  vein  of  gold-bearing  rock  in  place  within  the  exterior 
boundaries  of  said  parcel  of  land,  made  a  valid  mining  loca- 
tion of  said  parcel,  to  be  known  as  the  East  Eureka  quartz 
mine,  that  the  labor  and  improvements  necessary  in  order  to 
hold  said  mining  claim  under  the  federal  mining  laws  were 
done  and  performed  each  year  by  said  Maynard  and  the  plain- 
tiffs as  his  successors  in  interest  There  is  no  controversy  as 
to  the  technical  formality  of  said  location,  the  posting  of  the 
notice,  the  marking  of  the  boundaries  or  the  performance  of 
the  necessary  labor  to  hold  the  claim. 

Appellant  Eureka  Gold  Mining  Company  claims  only  a 
portion  of  the  land  embraced  within  said  location,  and  it  bases 
its  claim  to  this  upon  a  certain  mineral  patent,  dated  Sep- 
tember 13,  1869,  issued  by  the  land  department  of  the  United 
States  to  the  Eureka  Gold  Mining  Company  for  lot  No.  41 
in  the  northeast  quarter  of  section  26,  township  16  north, 
range  8  east,  M.  D.  M.,  containing  23.29  acres,  together  with 
the  lode  1,664  feet  in  length.  This  patent  was  based  upon  a 
location  of  one  thousand  seven  hundred  feet  of  the  Eureka 
ledge,  made  December  9,  1865|  as  indicated  by  the  following: 
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**  Notice  of  Location. 

**  Notice  is  hereby  given  that  the  undersigned  have  this  day 
located  and  taken  up  for  mining  purposes,  seventeen  claims 
of  one  hundred  feet  each  on  the  quartz  lode  or  vein  known  as 
the  Eureka  ledge  situated  upon  Eureka  hill,  about  one  mile 
easterly  from  the  town  of  Grass  Valley,  Nevada  County,  Cali- 
fornia, commencing  at  a  point  on  said  ledge  at  which  this 
notice  is  posted,  forming  the  westerly  boundary  of  the  claims 
of  the  Idaho  Mining  Company,  and  extending  thence  west- 
erly seventeen  hundred  feet  upon  and  following  the  said 
Eureka  ledge  to  a  large  pine  tree  forming  the  eastern  bound- 
ary of  the  claims  of  the  Rowanaise  Company,  with  all  the 
dips,  spurs,  angles  and  variations  of  said  ledge.  *' 

About  164  feet  of  the  Eureka  ledge  or  lode  attempted  to  be 
granted  by  appellant's  mineral  patent  lies  outside  of  and 
beyond  the  exterior  surface  boundaries  of  plaintifb'  mining 
location,  and  the  right  of  ownership  of  these  164  feet  of  said 
ledge  presents  the  important  issue  in  the  case. 

The  determination  of  this  matter  involves,  of  course,  the 
question  whether  this  particular  part  of  the  lode  was  subject 
to  location  on  September  5,  1897,  when  the  predecessor  of 
plaintiffs  gave  notice  of  his  claim;  in  other  words,  whether 
it  was  then  a  part  of  the  public  domain.  This  must  depend 
upon  the  consideration  whether  appellant's  patent  to  lot 
No.  41  and  1,664  linear  feet  of  the  Eureka  ledge  carried  and 
conveyed  that  portion  of  the  strike  which  lies  beyond  the 
exterior  surface  boundaries  of  said  lot.  If  it  was  operative 
to  vest  title  to  said  portion,  manifestly,  appellant  must  pre- 
vail ;  otherwise,  the  order  of  the  trial  court  must  be  affirmed. 

Respondents'  position  is  ''that  the  Eureka  patent  granted 
the  fee  of  lot  No.  41  including  so  much  of  the  Eureka  lode 
as  apexed  within  the  exterior  surface  boundaries  of  said  lot, 
with  the  right  to  follow  the  vein  on  its  dip  and  nothing  more; 
and  that  as  to  the  portion  of  the  lode  which  lies  beyond  the 
exterior  boundaries  of  lot  No.  41,  the  patent  is  invalid  and 
inoperative."  Furthermore,  it  is  contended  that  ** appellant 
has  the  choice  of  two  courses.  Either  it  could  rely  upon  its 
old  location  and  possessory  right  of  so  many  linear  feet  along 
the  ledge,  with  its  attendant  burdens  of  annual  labor,  etc., 
without  certain  and  defined  surface  rights,  or  it  could  proceed 
to  patent,  have  its  lode  and  selected  surface  ^und  officially 
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surveyed  and  platted,  and  receive  from  the  government  a  min- 
eral grant  for  something  certain  and  defined,  thus  relieving 
itself  from  the  burdens  mentioned  and  making  certain  what 
was  theretofore  indefinite.  Appellant  chose  the  latter  course 
and  it  must  abide  its  choice.  *' 

We  think  there  can  be  no  doubt,  under  the  decisions,  of 
the  correctness  of  respondents'  view  of  the  case.  If  the  pat- 
ent had  been  issued  under  the  statute  of  1872  even  appellant 
would  probably  not  contest  the  proposition  affirmed  by  re- 
spondents, but  no  different  conclusion  can  be  reached  from 
a  proper  interpretation  of  the  law  of  1866  under  which  appel- 
lant claims,  although  said  statute  is  not  so  explicit  and  certain 
as  the  later  enactment  of  Congress. 

The  second  section  of  the  Federal  Mining  Act  of  July  26, 
1866,  provides:  ''Whenever  any  person  claims  a  vein  or  lode 
of  quartz,  bearing  gold,  having  previously  occupied  and  im- 
proved the  same  according  to  the  local  customs  or  rules  of 
miners  of  the  district,  and  having  expended  in  labor  and  im- 
provements thereon  an  amount  of  not  less  than  one  thousand 
dollars,  etc.,  it  shall  be  lawful  for  said  claimant  to  file  in  the 
local  land  office  a  diagram  of  the  same,  so  extended  laterally 
or  otherwise  as  to  conform  to  the  local  laws,  customs  and  rules 
of  miners,  and  to  enter  such  tract  and  receive  a  patent  there- 
for, granting  such  mine,  together  with  the  right  to  follow 
such  vein  or  lode,  with  its  dips,  angles  and  variations,  to  any 
depth,  although  it  may  enter  the  land  adjoining,  which  land 
adjoining  shall  be  sold  subject  to  this  condition."  The  use 
of  the  terms  ** entry"  and  ** tract"  clearly  implies  a  surface 
location,  and  it  is  the  "tract"  for  which  the  patent  is  granted. 
The  language  is  opposed  to  the  contention  that  the  patentee 
may  claim  the  ledge  on  its  course  or  '^ strike"  beyond  the 
extreme  boundaries,  although  he  may  follow  the  lode  on  its 
"dip"  beyond  the  lateral  lines.  It  makes  no  difference  what 
the  actual  location  may  have  been,  or  what  is  permitted  by 
the  local  mining  rules  or  customs.  The  statute  prescribes  the 
measure  for  the  issuance  of  the  patent,  and  the  muniment  of 
title  therein  authorized  cannot  be  extended  or  enlarged  by 
any  act  of  the  administrative  officers  of  the  government. 

That  the  patent  must  be  thus  defined  and  limited  in  its 

operation  has  been  decisively  stated  by  the  courts.    One  of 

the  early  cases  is  Wolfley  v.  Lebanon  Mining  Co.,  4  Colo.  112. 

There  the  patent  to  what  was  known  as  the  **Ben  Harding" 

98  0»il.  App.— 18 
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lode  was  issued  under  the  act  of  1866  and  contained  the  fol- 
lowing language:  **It  being  the  express  intent  and  meaning 
of  these  presents  to  convey  to  the  said  J.  Warren  Brown,  his 
heirs  and  assigns,  only  the  eight  hundred  linear  feet  of  the 
Ben  Harding  lode,  with  surface  ground  hereinbefore  de- 
scribed, commencing  at  the  discovery  shaft  of  said  lode,  and 
extending  thence  westerly  eight  hundred  feet  along  the  course 
of  the  vein,  the  same  being  known  as  claims  Nos.  1,  etc., 
.  .  .  with  the  right  to  follow  said  Ben  Harding  lode  or  vein 
to  the  distance  of  eight  hundred  linear  feet,  with  its  dips, 
angles  and  variations,  to  any  depth,  although  it  may  enter  the 
land  adjoining.*'  In  reference  to  the  claim  of  the  right  to 
follow  the  vein  in  its  course  beyond  the  exterior  boundaries 
of  the  surface  location  the  court  said:  *'It  is,  however,  in- 
sisted that  if  not  by  the  literal  terms  of  the  act  of  July,  1866, 
then  by  virtue  of  territorial  legislation  and  local  customs  and 
rules  of  miners,  the  patentee  was  entitled  to  follow  the  course 
of  the  discovered  lode,  whether  it  was  comprised  in  his  loca- 
tion or  not ;  that  one  of  the  purposes  of  the  act  of  Congress 
was  to  recognize  and  confirm  mining  rights  and  titles  as  they 
existed  under  local  laws  and  customs;  that  whatever  may  b«» 
the  true  construction  of  the  act  as  to  locations  made  subse- 
quent to  its  passage,  as  to  locations  made  prior  thereto,  it 
authorized  the  issuance  of  a  patent  for  a  lode  located  in  con- 
formity with  the  rules  and  customs  of  the  mining  district  in 
which  it  was  situated,  even  though  it  might  depart  in  its  linear 
course  from  the  lateral  boundaries  of  the  described  premises.'* 
After  a  reference  to  the  status  of  the  claimant  and  possessor 
before  the  issuance  of  the  patent,  the  court  declares:  *'A  title 
in  fee,  by  patent,  is  offered  him,  which  he  may,  at  his  pleasure, 
accept  or  reject.  By  the  statute  his  rights  are  circumscribed 
and  determined.  The  act  of  Congress,  from  which  they 
sprung,  is  paramount  to  all  local  rules,  laws  and  customs. 
...  It  is  in  the  light  of  its  provisions  that  every  patent  issued 
in  pursuance  thereof  must  be  construed,  and  we  cannot,  there- 
fore, admit  that  any  such  patent  can,  by  virtue  of  local  laws 
and  customs,  transfer  to  the  patentee  any  greater  interest 
or  estate  than  that  which  the  paramount  law  warrants." 
Quoting  from  the  opinion  of  Judge  Sawyer  in  the  case  of 
Chajman  v.  Toy  Long,  4  Sawy.  34,  [Fed.  Cas.  No.  2610], 
to  the  effect  that  the  locator  has  the  choice  of  remaining  in 
the  possession  of  the  mine  and  developing  and  appropriating 


Digitized  by 


Google 


March,  1917.]    Whildin  v.  Mabylaih)  Q.  Q.  Mm.  Co.    275 

its  mineral  deposits,  or  of  taking  steps  to  purchase  it  and 
secure  a  patent  therefor,  it  being  a  matter  left  to  his  own 
option  or  sense  of  self-interest,  the  court  proceeds  to  say: 
'*The  patent  operates  to  convey  not  only  the  circumscribed 
tract  of  land  which,  under  the  claimant's  direction,  he  has 
platted,  but  also  the  lode  contained  therein,  with  the  right 
to  follow  the  same  in  its  downward  course  into  adjoining 
premises,  bu4  not  to  foUow  it  when,  on  its  downward  course 
or  strike,  it  departs  from  the  vertical  side-lines.  In  the  latter 
case,  after  its  departure,  it  is  the  subject  of  location  by  whom^ 
soever  it  may  be  discovered.*'  It  was  therefore  held  that  the 
plaintiff  was  not  entitled  to  the  portion  of  the  lode  in  its 
course  beyond  the  patented  side-lines.  The  case  was,  mani- 
festly, carefully  considered  and  ably  expounded  by  the  Colo- 
rado supreme  court. 

Two  interesting  and  noted  Utah  cases  are  also  brought  to 
our  attention,  both  involving  the  same  question. 

In  McConmck  v.  Varnes,  2  Utah,  355,  the  notice  of  location 
covered  some  two  thousand  two  hundred  feet  of  the  lode  and 
the  patent  corresponded  with  it,  but  only  about  one  hundred 
feet  were  covered  by  the  surface  boundaries,  and  it  was  held 
that  the  patentee  in  his  title  was  limited  to  this  description, 
the  court  declaring  that  **it  is  clear  that  the  government  did 
not  intend  by  the  act  of  Congress  of  July  26, 1866,  to  authorize 
the  miner  to  locate,  or  itself  to  grant,  two  separate  and  dis- 
tinct estates  in  a  mining  location,  one  in  the  surface  ground, 
and  the  other  in  the  vein  or  lode,  wherever  the  latter  might 
be  found  to  run  in  its  course,  without  regard  to  the  surface 
ground.'*  It  is  pointed  out  that  under  the  common  law  the 
claimant  would  be  entitled  only  to  whatever  might  be  over 
and  under  the  surface  of  a  segment  of  the  earth,  carved  out 
by  the  extreme  lines  of  the  location  extended  downward 
indefinitely,  and  that  the  said  statute  of  1866  operated  to 
qualify  or  enlarge  this  right  in  one  respect  only,  and  that  is, 
to  the  extent  that  the  claimant  "may  follow  the  lode  from 
the  apex  found  within  the  surface  ground,  on  its  dip  to  any 
depth,  although  in  its  course  downward  it  may  so  far  depart 
from  a  perpendicular  as  to  enter  the  land  adjoining.  .  .  . 
But  he  cannot  go  beyond  or  outside  of  his  side-lines  on  the 
course  or  strike  of  the  vein." 

The  other  Utah  case,  Tarbet  v.  Flagstaff  Min,  Co.,  went  to 
the  United  States  Supreme  Court  on  appeal  and  is  reported 
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in  98  U.  S.  463,  [25  L.  Ed.  253],  and  the  rulings  of  the  Utah 
supreme  court  similar  to  those  in  the  McGormick  ease,  supra, 
were  upheld.  The  rule  was  also  laid  down  that  a  location 
made  crosswise  of  a  lode  or  vein,  so  that  its  greatest  length 
crossed  the  same  instead  of  following  the  course  thereof,  will 
secure  only  so  much  of  the  daim  as  it  actually  crosses  at  the 
surface,  and  its  side-lines  will  become  its  end-lines  for  the 
purpose  of  defining  the  rights  of  the  owner.  The  same  theory 
that  is  held  by  appellant  herein  was  embodied  in  a  proposed 
instruction  that  was  refused  by  the  lower  court  and  the  su- 
preme court  of  the  United  States  declared  that  the  ruling  was 
correct.  The  proposed  instruction  was  as  follows:  *'By  the 
act  of  Congress  of  July  26,  1866,  under  which  all  of  these 
locations  are  claimed  to  have  been  made,  it  was  the  vein  or 
lode  of  mineral  that  was  located  and  claimed;  the  lode  was  the 
principal  thing,  and  the  surface  area  was  a  mere  incident  for 
the  convenient  working  of  the  lode;  the  patent  granted  the 
lode,  as  such,  irrespective  of  the  surface  area,  which  the  ap- 
plicant was  not  bound  to  claim;  it  was  his  convenience  for 
working  the  lode  that  controlled  his  location  of  the  surface 
area;  and  the  patentee  under  the  act  takes  a  fee-simple  title 
to  the  lode,  to  the  full  extent  located  and  claimed  under  said 
act."  It  was  declared  that  the  true  construction  of  the  act 
of  Congress  of  1866  is:  ''That  the  owner  of  a  mining  right 
in  a  lode  or  vein  cannot  follow  the  course  of  the  vein  beyond 
the  end-lines  of  his  location  extended  perpendicularly  down- 
ward, and  that  he  may  follow  the  dip  to  an  indefinite  distance 
outside  of  his  side-lines.'' 

The  foregoing  case  is  followed  in  Del  Monte  M.  dk  M.  Co.  v. 
Last  Chance  M.  it  M.  Co.,  171  U.  S.  75,  [43  L.  Ed.  72,  18 
Sup.  Ct.  Eep.  895],  wherein  the  subject  is  learnedly  reviewed 
by  the  court  through  Mr.  Justice  Brewer  and  it  is  declared 
that  ''the  express  purpose  of  the  statute  of  1866  was  to  grant 
the  vein  for  so  many  feet  along  its  course,  yet  such  grant 
could  only  be  made  effective  by  a  surface  location  covering 
the  course  to  such  extent." 

In  Walrath  v.  Champion  Min.  Co.,  63  Fed.  552,  the  acts  of 
1866  and  1872  are  compared  and  it  is  declared  by  Judge 
nawley:  "A  survey  of  the  surface  ground  must  be  made 
before  it  can  be  patented  and  the  surface  lines  of  such  survey 
should  be  marked  upon  the  ground,  whether  patented  under 
the  law  of  1866  or  1872.    The  intent  of  both  acts,   in  this 
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respect,  is  substantially  to  the  effect  that  the  mining  loca- 
tions made  thereunder  should  be  along  the  lode  lengthwisci 
and  the  surface  boundaries  should  be  marked  upon  the 
daim.  It  was  not  intended  by  either  act  that  the  locator 
would  have  any  right  to  follow  tiie  lode  upon  its  strike  beyond 
the  surface  lines  of  his  location.  The  term  location'  as 
used  in  both  acts  refers  to  the  surface  ground  as  well  as  to 
the  vein  or  lode.  The  lode  daim,  whatever  its  nature,  char- 
acter, or  extent,  is  to  be  limited  to  the  survey  of  the  surface 
location,  and  the  title  to  the  lode  upon  its  strike  is  not  given 
to  any  portion  thereof  which  departs  beyond  the  surface  lines 
of  the  location/' 

Montana  Ore  Purchasing  Co.  v.  Boston  dk  Montana  ste. 
Min.  Co.,  20  Mont.  336,  [51  Pac.  159],  is  an  instructive  case 
from  Montana,  very  much  in  point  here.  The  patent  called 
for  2.98  acres  of  land,  more  or  less,  ''and  1,318  linear  feet 
of  the  said  Barus  vein,  lode,  ledge  or  deposit  of  the  length 
hereinbefore  described/'  etc.  The  court  said:  ''While  it  is 
often  true  that  the  surface  of  mining  ground  is  often  spoken 
of  in  the  decisions  of  the  courts  as  an  incident  to  the  vein 
whose  apex  lies  within  or  under  it,  we  are  clearly  of  the 
opinion  that  the  mining  statutes  of  the  United  States  contain 
no  authority  for  the  conveyance  of  the  lodes  or  veins  em- 
braced in  a  located  quartz  claim  independently  of  the  sur- 
face ground  connected  with  and  containing  or  overlying  them. 
Neither  is  the  subject  of  patented  grant  by  itself.  .  .  •  What 
did  the  Barus  patent  convey!  •  •  •  The  patent  conveys  an 
area  of  2.98  acres  and  no  more.  •  .  •  In  so  far  as  the  patent 
attempts  to  convey  the  Rarus  lode  on  its  strike,  independently 
of  the  granted  surface  of  2.98  acres,  it  is  void  and  of  no 
effect." 

Other  similar  decisions  are  cited  by  respondents  but  the 
foregoing  would  seem  to  set  the  matter  at  rest. 

It  is  true,  as  pointed  out  by  the  Montana  court,  that  certain 
expressions  are  used  in  the  statutes  that  apparently  favor  ap- 
pellant's position,  but  the  phraseology  results  from  the  fact 
that  the  lode  is  the  actual  thing  in  interest  and  the  prindpal 
subject  that  is  contemplated.  However,  as  pertinently  de- 
dared:  "Such  expressions  and  such  provisions  cannot  avail 
to  permit  the  grant  of  lodes  or  veins  embraced  in  a  located 
quartz  daim  regardless  of  the  surface  connected  therewith." 
There  are  certain  expressions,  also,  in  some  of  the  decisions 
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of  the  courts  that  lend  color  to  the  contention  that  title  to  the 
lode  independent  of  the  surface  boundaries  may  be  acquired, 
but  they  are  not  to  be  taken  as  laying  down  the  law  in  the 
premises. 

Appellant  also  seems  to  find  some  comfort  in  certain  state- 
ments contained  in  sections  58  and  59  (3d  ed.)  of  Lindley  on 
Mines.  It  is  apparent,  though,  that  the  learned  author  is 
therein  dealing  largely  with  the  mining  rules  and  regulations 
as  to  the  location  of  claims  and  with  the  opinions  of  the  land 
department  of  the  government.  However,  when  we  look  at 
section  60  we  find  this  declaration:  **The  courts  of  last  resort 
have  uniformly  overruled  the  interpretation  of  this  act 
adopted  by  the  land  department,  and  have  established  the 
rule  that  surface  lines,  both  side  and  end,  were  contemplated 
by  the  act  of  1866,  and  that  when  a  patent  was  once  obtained 
the  patentee  was  not  permitted  to  follow  the  vein  on  its  course 
beyond  the  surface  boundaries." 

Then,  in  section  71,  Judge  Lindley  compares  the  two  acts 
of  1866  and  1872  and,  in  reference  to  the  former,  makes  this 
comment:  ''The  act  of  1866  left  the  manner  of  locating  these 
claims  to  local  regulation,  limiting  the  linear  extent  of  each 
individual  claim  to  two  hundred  feet,  except  in  case  of  the 
discoverer,  and  to  a  maximum  of  three  thousand  feet  to  an 
association  of  persons. 

"We  have  seen  that  under  the  local  rules  locations  were 
made  of  the  vein  and  a  given  number  of  linear  feet  on  the 
course  was  claimed;  also,  that  prior  to  patent  the  locator 
could  follow  that  vein,  wheresoever  it  might  run,  to  the  extent 
claimed.  His  surface  ground  was  for  the  convenient  working 
of  his  lode,  and  its  extent  was  regulated  entirely  by  local  cus- 
tom. His  right  to  the  vein  in  length  or  depth  was  not  de- 
pendent upon  the  form  or  extent  of  the  surface  ground. 
When  he  applied  for  and  received  a  patent,  he  received  title 
to  but  one  lode,  and  could  only  follow  that  on  its  course  to  the 
extent  which  it  was  included  within  his  surface  lines.  While 
end-lines  were  implied,  his  right  to  pursue  the  vein  in  depth 
was  not  based  upon  their  substantial  parallelism."  He  then 
proceeds  to  state  what  changes  were  effected  by  the  statute 
of  1872,  but  we  need  pursue  the  subject  no  further. 

We  may  say  in  conclusion  that  the  principal  mistake  made 
by  appellant  lies  in  the  assumption  that  the  location  and  the 
patent  are  governed  by  the  same  rule.     As   pointed  out,  the 
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location,  prior  to  1872,  could  be  made  of  the  lode  without 
regard  to  the  surface  boundaries,  but  under  the  patent  the 
locator  was  limited  to  the  lode  within  the  designated  lines  on 
the  surface  of  the  ground.  When  appellant  applied  for  its 
patent  it  undoubtedly  might  have  included  surface  ground 
for  the  entire  length  of  the  lode  claimed  by  it,  but  it  chose  to 
take  23.29  acres  along  about  one  thousand  five  hundred  feet  of 
the  vein  and  no  surface  ground  for  the  remaining  164  feet, 
and  it  filed  in  the  local  land  office  its  plat  showing  such  choice. 
We  feel  satisfied  that  the  judgment  is  just  and  legal  and 
the  order  denying  the  motion  for  a  new  trial  is  therefore 
affirmed* 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  20,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  17,  1917. 


[Ofv.  No.  1&77.    First  AppeDate  District.— Marck  22,  1W7.J 

FBANZ   BBAUN,   Respondent,   v.    AKTHUB   VALLADB 

et  al..  Appellants. 

X4E0LIOBNOE — PALL  THROUGH  OPEN  TBAPDOOE  IM  SaLOOK— LIABIUTY  OF 

Owners  to  Injured  Pabtt. — Where  a  person  entered  a  saloon  for 
tlie  purpose  of  using  the  toilet,  and  after  doing  so  returned  to  the 
barroom  and  ordered  a  drink,  and  after  being  served  walked  across 
the  room  to  examine  a  picture  hanging  on  the  wall,  and  in  doing 
10  feU  into  an  open  trapdoor  and  was  injured,  the  relation  of  the 
injured  party  to  the  saloon  owners  at  the  time  of  the  injury  was 
that  of  a  customer  to  whom  the  latter  owed  the  duty  of  ordinary 
eare,  and  such  duty  was  violated  by  leaving  such  trapdoor  open 
and  unguarded  in  that  portion  of  the  floor  space  which  was  open 
and  accessible  to  eustomers. 
Id. — Duty  to  Guabd  Trapdoor— Confusino  Instruction — Curb  by 
Other  Instruotion. — ^An  instruction  that  if  the  defendants  in  the 
conduct  of  their  business  negligently  opened  and  left  open  and  not 
properly  guarded  or  obstructed  a  trapdoor  in  the  floor  of  the 
saloon,  and  that  such  trapdoor  was  then  a  part  of  such  barroom 
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and  open  to  the  use  of  patroni,  enfltomen,  and  the  pablie,  and 
plaintiff  was  lawfully  on  the  premises,  and  such  negligence  and  not 
plaintiff's  negligence  was  the  proximate  cause  of  the  injuries,  the 
jury  should  find  for  the  plaintiff,  while  confusing  as  to  whether 
reference  was  made  to  the  floor  space  filled  hj  the  trapdoor  when 
closed  or  to  the  spaces  below  the  trapdoor  when  open,  such  eon- 
fusion  is  cured  by  the  instruction  that  if  a  part  of  the  premises 
where  the  trapdoor  was  located  was  private  and  not  open  to  the 
public,  and  the  public  did  not  have  access  thereto,  the  defendants 
were  not  required  to  maintain  guards  around  the  trapdoor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  C.  Wright,  for  Appellants. 

J.  Dimmer,  and  E.  D.  Enight,  for  Respondent. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  in  an  action  for  damages  alleged  to  have  been 
sustained  by  him  by  reason  of  his  having  fallen  through  an 
open  and  unguarded  trapdoor  in  the  floor  of  certain  premises 
occupied  and  used  by  the  defendants  in  the  conduct  of  a 
saloon. 

There  is  little,  if  any,  disagreement  between  the  parties  re- 
specting the  main  facts  of  the  case.  The  defendants  on  the 
tenth  day  of  July,  1914,  were  engaged  in  conducting  a  saloon 
known  as  the  Minneapolis  Bar  on  Market  Street  in  the  city 
and  county  of  San  Francisco.  On  said  day  the  plaintiff 
entered  the  said  place  of  business  of  the  defendants  for  the 
purpose,  according  to  his  testimony,  of  using  the  toilet  at- 
tached to  and  in  the  rear  of  the  saloon.  Having  done  this 
and  returned  to  the  barroom  the  plaintiff,  not  wishing,  as 
he  stated,  to  use  the  convenience  of  any  place  without  some 
return,  went  to  the  bar  and  ordered  a  drink  of  beer;  and  hav- 
ing been  served  and  begun  to  drink  it  he  observed  a  picture 
upon  the  opposite  wall  of  the  saloon,  and  being  interested 
in  painting  walked  across  to  examine  it,  and  in  so  doing  fell 
into  an  open  trapdoor,  and  was  precipitated  into  the  basement, 
suffering  severe  injuries.  There  is  some  conflict  in  the  evi- 
dence as  to  whether  the  space  in  front  of  where  the  picture 
hung,  and  of  which  the  trapdoor  when  closed  formed  a  part 
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of  the  floor,  was  a  portion  of  the  open  or  public  area  of  the 
saloon;  or  was  separated  therefrom  by  a  piano  and  other 
obstructions,  indicating  that  it  was  private  and  not  intended 
for  public  use ;  but  in  respect  to  this  matter  the  plaintiff  him- 
self testified  that  there  was  no  obstruction  between  the  bar 
and  the  picture,  and  that  he  walked  directly  across  the  room 
toward  it  and  to  the  open  space  into  which  he  felL  There 
is  also  some  eyidence  that  upon  the  wall  above  the  trapdoor 
there  was  a  large  cardboard  sign  reading  *' Private.  Keep 
out";  but  there  was  evidently  some  question  as  to  whether 
this  sign  referred  to  the  floor  space  in  front  of  the  picture 
partly  occupied  by  the  trapdoor  when  closed,  or  to  the  base- 
ment and  entrance  into  it  when  the  trapdoor  was  open. 
The  jury  resolved  these  doubts  in  the  plaintiff's  favor,  and 
we  are  not  asked  to  review  their  discretion  in  respect  to  these 
conflicts  in  the  evidence.  The  appellants,  however,  urge  as 
their  main  contention  in  the  case  that  the  undisputed  evi- 
dence does  show  that  the  plaintiff  having  entered  upon  the 
premises  for  the  purpose  indicated  by  his  own  testimony, 
became  and  was  throughout  the  period  of  his  presence  there 
a  mere  licensee  toward  whom,  as  such,  the  defendant  owed 
no  duty  other  than  that  of  refraining  from  causing  him  an 
injury  by  a  willful  or  grossly  negligent  act.  In  support  of 
this  contention  the  appellants  chiefly  rely  upon  the  case  of 
Kneiser  v.  Belasco-Blackwood  Co.,  22  Cal.  App.  205,  [133 
Pac.  989],  as  indistinguishable  from  the  case  at  bar.  The 
facts  of  that  case  were  briefly  these :  The  plaintiff  had  entered 
the  saloon  of  the  defendant  desiring  to  sit  down  and  rest, 
and  to  visit  the  toilet  which  he  knew  to  be  located  in  the  base- 
ment. He  had  not  intended  to  patronize  the  bar  as  a  cus- 
tomer, but  was  induced  by  the  invitation  of  others  already 
in  the  place  to  partake  of  one  or  more  drinks  of  liquor,  after 
which  he  proceeded  to  go  to  the  basement  of  the  place  in 
pursuit  of  his  original  intention  to  visit  the  toilet  there. 
While  going  down  the  stairs  leading  thereto  his  foot  caught 
upon  a  projecting  nail,  and  he  fell  and  was  injured.  The 
court  held  upon  these  facts  that  the  plaintiff  was  a  mere 
licensee,  and  as  such  was  not  entitled  to  recover.  It  seems 
to  us,  however,  that  the  distinction  between  the  above  case 
and  the  present  one  is  clearly  outlined  by  a  comparison  of 
the  facts  of  each.  In  that  case,  as  in  the  present  one,  the 
act  and  intent  of  the  plaintiff  in  entering  the  premises  of  th^ 
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defendants  for  the  purpose  of  making  use  of  the  toilet  ren- 
dered him  a  mere  licensee  so  long  as  that  intent  and  purpose 
was  maintained,  or  was  returned  to  if  departed  from;  the 
act  of  the  plaintiff  in  the  foregoing  ease  in  drinking  at  the 
request  of  others  may  have  changed  his  relation  to  the  de- 
fendants from  that  of  a  mere  licensee  to  that  of  a  customer; 
but,  if  so,  the  proofs  in  that  case  showed  that  the  plaintiff 
therein  resumed  his  former  relation  of  licensee  when  he  re- 
turned to  his  primary  intent  and  purpose  to  use  the  defend- 
ants' toilet,  and  was  proceeding  to  carry  out  that  intent 
and  purpose  at  the  time  of  his  injuries.  In  the  case  at  bar, 
however,  the  plaintiff  having  entered  the  defendants'  prem- 
ises with  an  intent  and  purpose  which  under  the  foregoing 
case  would  have  constituted  him  a  mere  licensee,  appears  to 
have  fulfilled  that  purpose  and  terminated  that  relation  when, 
upon  returning  from  the  toilet  to  the  barroom,  he  determined 
to  become,  and  did  in  fact  become,  a  customer  of  the  defend- 
f^nts  by  ordering  and  partaking  of  a  drink  at  their  bar. 
From  the  moment  of  his  changed  intent  and  action  his  rela- 
tion to  the  defendant  changed  from  that  of  a  mere  licensee 
to  that  of  a  customer,  to  whom  the  defendants  would  owe 
the  duty  of  ordinary  care — a  duty  which  it  is  conceded  would 
be  violated  by  negligently  leaving  an  open  and  unguarded 
trapdoor  in  that  portion  of  the  floor  space  of  the  barroom 
which  was  open  and  accessible  to  customers.  We  think  that 
the  evidence  in  this  case  sufficiently  shows  that  the  plaintiff 
stood  in  the  relation  of  a  customer  to  the  defendants  at  the 
time  of  his  injuries,  and  that  these  were  caused  by  the  appel- 
lants' negligent  act. 

The  appellants  further  contend  that  the  trial  court  erred 
in  jriving  to  the  jury  the  following  instruction: 

**The  court  instructs  the  jury  that  if  they  believe  from  all 
the  evidence  that  the  defendants  in  the  conduct  of  their  busi- 
ness mentioned  in  the  complaint  at  the  time  of  the  injuries 
to  plaintiff,  carelessly  and  negligently  opened  and  left  open 
and  not  properly  guarded  or  obstructed  a  trapdoor  in  the 
floor  of  said  saloon,  and  that  said  trapdoor  was  then  a  part 
of  said  barroom  and  open  to  the  use  of  patrons  and  customers 
and  to  the  public,  and  that  plaintiff  was  lawfully  upon  said 
l)rcmises,  and  that  such  negligence,  and  not  negligence  on  the 
part  of  plaintiff,  was  the  proximate  cause  of  the  injuries  to 
plaintiff,  they  should  find  for  the  plaintiff," 
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It  may  be,  and  in  fact  is  practically  conceded  on  the  part 
of  the  respondent,  that  the  foregoing  instruction  is  confusing 
in  its  reference  to  the  ** trapdoor  in  the  floor  of  said  saloon" 
as  being  a  part  of  said  barroom  and  ''open  to  the  use  of 
patrons  and  customers  and  to  the  pubUc,"  the  doubt  being 
as  to  whether  these  phrases  refer  to  the  spaces  below  the  trap- 
door when  open  or  to  the  floor  space  filled  by  the  trapdoor 
when  closed.  If  understood  in  the  latter  sense  the  instruction 
would  not  be  subject  to  the  appellants'  criticism;  nor  would 
it  in  our  opinion  be  liable  to  the  objection  that  it  invaded  the 
province  of  the  jury  by  charging  as  to  matters  of  fact.  Aside 
from  this,  however,  we  think  that  whatever  confusion  may 
have  arisen  from  the  doubtful  meaning  of  the  foregoing  in- 
struction was  sufficiently  cured  by  the  court  in  the  rest  of  its 
instructions,  and  particularly  in  the  following  one,  given  at 
the  request  of  the  appellants: 

"I  charge  you  that  if  you  believe  from  the  evidence  that 
the  part  of  the  premises  where  the  trapdoor  was  located  was 
private  and  not  open  to  the  public,  and  the  public  did  not  have 
access  thereto,  then  I  charge  you  that  the  defendants  were  not 
required  in  law  to  maintain  guards  or  barriers  around  said 
trapdoor." 

The  final  contention  of  the  appellants  is  that  the  court 
erred  in  refusing  to  give  certain  instructions  requested  by 
them  upon  the  subjects  of  contributory  negligence  and  proxi- 
mate cause.  The  record  discloses,  however,  that  the  court 
quite  fully  and  correctly  charged  the  jury  upon  these  sub- 
jects, and  hence  was  justified  in  refusing  to  give  an  added 
instruction  thereon  in  the  particular  form  requested  by  the 
defendants. 

Judgment  affirmed* 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 
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[dr.  No.  1911.    TiTst  Appellate  District.— Marcb  22,  1917.] 

MRS.  ROSIE  PIORI,  Respondent,  v.  L.  F.  AGNEW  et  al., 

Appellants. 

False  Imprisonment — Misconduct  of  Counsel— Improper  Reference 
TO  Failure  to  Testify  —  Verdict — ^Lack  of  Prejudice. — In  an 
action  for  false  imprisonment  instituted  against  certain  members 
of  a  eity  police  department,  a  remark  made  by  plaintiff's  counsel 
in  his  closing  argument  that  the  reason  why  two  of  the  defendants 
did  not  appear  and  testify  was  because  if  they  had  so  appeared 
the  plaintiff  would  have  picked  them  out  as  the  officers  who  had 
called  upon  her  to  get  bush  money  to  permit  her  to  pursue  the 
illicit  vocation  of  prostitution,  was  not  prejudicial,  where  the  arrest 
was  illegal,  and  the  action  for  twenty-five  thousand  dollars  dam- 
ages and  the  verdict  for  five  hundred  dollars. 

Id. — New  Trial  —  Newly  Discovered  Evidence  —  Cumulative  Evi- 
dence— Question  for  Trlil  Court— Appeal. — On  a  motion  for  a 
new  trial  upon  the  ground  of  newly  discovered  evidence,  where  the 
evidence  proffered  upon  the  motion  is  cumulative  of  evidence 
offered  upon  the  same  general  subject  during  the  trial,  the  deter- 
mination of  the  question  as  to  whether  a  new  trial  should  be 
granted  or  refused  upon  that  ground  is  peculiarly  within  the 
province  of  the  trial  court,  and  a  clear  abuse  of  discretion  must  be 
shown  before  the  order  of  the  trial  court  will  be  disturbed  on 
appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    James  G.  Estep,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  M.  Eoford,  O.  E.  Jackson,  and  John  J.  Earle,  for 
Appellants. 

James  P.  Montgomery,  for  Respondent. 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  in  an  action  for  false  imprisonment  insti- 
tuted by  her  against  the  defendants,  who  are  members  of  the 
police  department  of  the  city  of  Oakland,  and  by  whom  the 
plaintiff  alleges  she  was  arrested  and  imprisoned  without 
probable  cause  and  without  rightful  authority  of  law.    The 
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cause  was  tried  before  a  jury,  which  returned  a  verdict  in  her 
favor  for  the  sum  of  five  hundred  dollars  and  costs. 

Upon  this  appeal  the  first  and  main  contention  of  the  appel- 
lants is  that  the  counsel  for  plaintiff  was  guilty  of  prejudi- 
cial misconduct  during  his  closing  argument  in  the  case.  The 
particular  act  of  misconduct  for  which  appellants  seek  a  re- 
versal of  the  judgment  arises  out  of  the  following  facts :  While 
a  witness  the  plaintiff  testified  that  shortly  before  her  arrest 
two  unidentified  police  o£Scers  of  said  city  had  called  upon 
her  with  a  proposition  that  upon  pa3anent  of  hush  money  she 
would  be  permitted  to  pursue  the  illicit  vocation  of  a  pros- 
titute unmolested  by  the  authorities,  and  that  she  had  rejected 
their  proposition.  This  episode  not  having  been  connected 
in  any  way  with  the  defendants  the  plaintiff's  testimony  re- 
garding it  was  upon  motion  stricken  out.  During  the  trial 
two  of  the  defendants  did  not  take  the  witness-stand ;  and  in 
his  closing  argument  to  the  jury  counsel  for  plaintiff  pro- 
ceeded to  comment  upon  their  failure  to  do  so,  when  the  follow- 
ing occurred : 

"Mr.  Montgomery:  *Why  were  they  not  brought  here, 
gentlemen  of  the  jury,  those  other  two  oflficers'— 

**A  Juror:  'Why  was  thatt' 

''Mr.  Montgomery:  'Because  she  would  have  picked  out  the 
man  that  made  the  demand  for  the  money.'  " 

Counsel  for  defendants  promptly  objected  to  this  remark  of 
plaintiff's  counsel,  and  assigned  the  same  as  error,  and  re- 
quested the  court  to  instruct  the  jury  to  disregard  the  same. 
Some  discussion  followed,  in  which  the  court  seemed  inclined 
to  allow  the  remark  to  stand,  under  the  impression  apparently 
that  the  testimony  of  plaintiff  upon  which  it  was  predicated 
had  not  been  stricken  out;  but  upon  being  convinced  to  the 
contrary,  the  court  admonished  counsel  for  the  plaintiff  that 
he  would  have  no  right  to  comment  upon  it,  and  also  proceeded 
to  credit  the  jury  with  having  good  common  sense  to  distin- 
guish between  evidence  and  argument,  and  to  state  that  the 
jury  were  to  understand  that  the  remark  of  counsel  was 
simply  argument. 

It  may  be  conceded  that  the  remark  of  counsel  for  plaintiff 
made  in  response  to  this  question  of  a  juror  in  the  heat  of  the 
closing  argument  of  a  case  in  which  throughout  there  had  been 
considerable  heat,  was  improper;  and  it  may  also  be  concedod 
that  the  remarks  of  the  court  in  response  to  the  objection,  U3' 
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signment,  and  request  of  counsel  for  the  defendants  were  not 
as  strong  in  their  admonition  to  the  jury  as  the  occasion  re- 
quired.  Still,  the  question  that  this  court  is  to  determine  is 
whether  from  an  inspection  of  the  entire  record  the  objection- 
able remark  of  counsel  for  plaintiff  was  sufficient  to  create  in 
the  minds  of  the  jury  such  a  degree  of  passion  and  prejudice 
as  to  cause  their  verdict  to  amount  to  a  miscarriage  of  jus- 
tice. The  demand  of  the  plaintiff  was  for  the  sum  of  twenty- 
five  thousand  dollars  damages  for  an  arrest  made  without  com- 
plaint or  process,  and  which  was  therefore  illegal,  and  as  to 
its  succeeding  imprisonment  false,  unless,  as  contended  by  the 
appellants,  the  plaintiff  was  a  vagrant,  and  thus  subject  to 
arrest  at  any  time  without  warrant.  As  to  this  phase  of  the 
case  the  evidence  was  conflicting;  and  the  jury,  as  it  was  its 
province  to  do,  resolved  the  conflict  in  plaintiff's  favor,  and 
yet  only  awarded  her  damages  in  the  sum  of  five  hundred  dol- 
lars. We  cannot  say  that  this  modest  verdict  was  the  result 
of  either  passion  or  prejudice  on  the  part  of  the  jury  amount- 
ing to  a  miscarriage  of  justice,  and  hence  cannot  hold  that  the 
objectionable  remark  of  counsel  for  the  plaintiff  was  suffi- 
ciently prejudicial  to  justify  a  reversal  of  the  case. 

The  next  contention  of  the  appellant  relates  to  the  alleged 
error  of  the  court  in  refusing  to  give  certain  instructions  re- 
quested by  the  defendants  as  to  the  preponderance  of  proof 
required  of  the  plaintiff  in  order  that  she  should  be  entitled 
to  recover  for  injuries  to  her  credit,  reputation,  and  good 
name.  An  examination  of  the  entire  body  of  instructions 
given  by  the  court  shows  that  these  matters  were  fully  covered 
thereby,  and  hence  that  the  court  committed  no  error  in  its 
refusal  to  give  the  said  instructions  of  the  defendants  in  the 
particular  form  in  which  they  were  requested. 

It  is  also  contended  by  the  appellants  that  the  court  erred 
in  refusing  to  give  the  instructions  asked  by  them  upon  the 
subject  of  vagrancy,  and  of  the  right  of  officers  to  arrest  those 
guilty  of  prostitution  amounting  to  vagrancy  at  any  time 
without  a  warrant ;  but  the  record  shows  that  the  court  modi- 
fied the  instructions  requested  by  the  defendants  upon  this 
subject  so  as  to  correctly  state  the  law,  and  gave  to  the  jury 
such  modified  instructions;  and  since,  as  we  have  seen,  the 
evidence  upon  the  issue  as  to  whether  plaintiflf  was  living  in 
a  state  of  prostitution  amounting  to  vagrancy  at  the  time  of 
her  arrest,  or  had  reformed  from  her  past  conduct  of  life  in 
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these  respects,  was  conflicting,  no  error  can  be  predicated 
upon  the  instructions  of  the  court  or  finding  of  the  jury  upon 
that  issue. 

The  other  errors  of  law  alleged  to  have  been  committed  by 
the  court  in  its  rulings  upon  the  admission  of  evidence  are  not 
sufficiently  meritorious  as  to  require  separate  comment. 

The  final  contention  of  the  appellants  is  that  the  court 
should  have  granted  a  new  trial  upon  the  ground  of  newly 
discovered  evidence.  The  evidence  proffered  upon  the  motion 
for  a  new  trial  was  cumulative  of  evidence  offered  upon  the 
same  general  subject  during  the  trial;  the  determination  of 
the  question  as  to  whether  a  new  trial  should  be  granted  or 
refused  upon  that  ground  is  peculiarly  within  the  province  of 
the  trial  court;  and  the  case  as  presented  to  this  court  must 
clearly  show  an  abuse  of  discretion  before  the  order  of  the 
trial  court  in  either  granting  or  refusing  a  new  trial  upon 
that  ground  will  be  reversed  upon  appeal.  (CahUl  v.  Stone, 
167  Cal.  126,  [138  Pac.  712] ;  People  v.  Selby  8.  &  L.  Co.,  163 
Cal.  84,  [Ann.  Cas.  1913E,  1267,  124  Pac.  692] ;  Oberlander 
V.  Fixen  Co,,  129  Cal.  692,  [62  Pac.  254].) 

No  other  grounds  of  error  being  urged,  the  judgment  is 
affirmed* 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  21,  1917.  Melvin,  J.,  dissented 
from  the  order  denying  a  hearing  in  the  supreme  courts 


[OIt.  No.  1871.    Firat  ilppellate  Dietriet.^lifareli  22,  1917.] 

RAYMOND   J.   SQUIRES,   Appellant,   v.   CHARLES   V. 
ESTET,  Respondent. 

QuiETiNO  TrrLC— YoD)  Tax  Deed — Oondition  or  Belief— Ebimbdbss- 
MENT  OF  PuBCHASEB  AT  Tax  Sale. — ^Where  the  owner  of  property 
eomos  into  equity  asking  equitable  relief  to  remove  or  cancel  a  tax 
deed  or  sale  as  a  cloud  upon  bis  title,  or  to  obtain  a  judgment 
which  will  in  effect  invalidate  such  sale  or  deed,  the  court  should 
refuse  any  relief  except  upon  the  condition  that  he  first  repay  to 
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the  tax  parehaser,  or  his  grantee  or  assignee,  the  taxes,  penalties, 
interest,  and  costs  justly  chargeable  upon  the  land  and  which  the 
purchaser  has  paid  at  the  sale,  or  afterward  upon  the  faith  of  it, 
with  legal  interest  from  the  time  of  such  payment,  less  rents  re- 
eeived,  if  any,  if  the  purchaser  has  been  in  possession,  regardless 
of  the  fact  that  the  assessments  and  levies  of  taxes  were  void  on 
account  of  numerous  defects  and  irregularities. 
Id«— Bight  of  Beimbursehent — Equity. — The  right  of  the  purchaser 
of  a  tax  title  upon  his  deed  being  declared  invalid  to  recover  the 
amount  paid  out  by  him  for  taxes,  penalties,  costs,  interest,  and 
charges,  rests  upon  equitable  principles,  and  is  not  dependent  upon 
section  3898,  subdivision  5,  of  the  Political  Code,  as  amended  in 
1913. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    J.  J.  Trabuceo,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  A.  Eottinger,  and  Milton  Shepardson^  for  Appellant. 

John  G.  Lawlor,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  the  judgment  in 
defendant's  favor  in  an  action  commenced  by  the  plaintiflf,  as 
the  owner  of  a  certain  tract  of  land,  to  quiet  title  thereto 
against  the  defendant  claiming  under  a  tax  deed.  The  de- 
fendant in  his  answer  and  cross-complaint  set  up  his  tax  deed 
as  a  defense  to  the  action,  and  also  averred  that  he  had  paid 
out  and  expended  the  sum  of  $905  as  taxes,  penalties,  costs, 
interest,  and  charges  which  were  assessed  and  a  lien  upon  said 
property  at  the  time  he  obtained  said  tax  deed  to  the  same, 
and  the  payment  of  which  was  a  condition  precedent  to  the 
issuance  of  said  tax  deed;  and  the  defendant  prayed  that 
should  the  court  find  his  tax  deed  for  any  reason  invalid,  and 
adjudge  the  plaintiff  to  be  the  owner  of  the  property,  it  should 
also  in  its  judgment  decree  that  the  plaintiflf  be  required  to 
repay  to  the  defendant  the  sums  so  expended.  Upon  the  issues 
as  thus  made  up  the  trial  court  found  the  defendant's  tax 
deed  to  be  invalid,  but  directed  the  repayment  to  the  defend- 
ant by  the  plaintiff  of  the  sum  of  $835.90  so  expended  by  him 
for  taxes  and  so  forth,  and  decreed  that  its  judgment  quiet- 
ing the  plaintiff's  title  should  be  ineffectual  until  such  sum 
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was  paid.    From  this  judgment  the  plaintiff  prosecutes  this 
appeal. 

The  main  contention  of  the  appellant  is  that  the  yarions 
items  of  taxes,  etc.,  alleged  to  have  been  paid  by  the  defend- 
ant as  a  prerequisite  to  the  issuance  to  him  of  the  tax  deed, 
were  based  upon  assessments  and  levies  of  taxes  by  the  state 
and  by  the  city  of  Oakland  which  were  void  on  account  of 
numerous  defects  and  irregularities  as  shown  in  the  proofs 
and  pointed  out  in  the  briefs  of  appellant.  Conceding  that 
such  defects  and  irregularities  exist,  and  that  they  were  such 
as  would  have  rendered  void  the  tax  deed  issued  to  the  de- 
fendant, and  uncollectible  the  taxes  based  thereon  in  any  pro- 
ceedings initiated  by  the  state  to  compel  the  plaintiff  as  the 
owner  of  the  property  to  pay  the  same,  or  even  in  any  pro- 
ceeding initiated  by  the  defendant  to  quiet  his  title  to  the 
property,  we  are  still  unable  to  distinguish  this  case  from  the 
case  of  HoUand  v.  Hotchkiss,  162  Cal.  366,  [L.  R.  A.  1915C, 
492, 123  Pac.  258],  wherein  the  rule  is  laid  down  that  "Where 
the  owner  comes  into  equity  asking  equitable  relief  to  remove 
or  cancel  a  tax  deed  or  siJe  as  a  cloud  upon  his  title,  or  to 
obtain  a  judgment  which  will  in  effect  invalidate  such  sale 
or  deed,  the  court  should  refuse  any  relief  except  upon  the 
condition  that  he  first  repay  to  the  tax  purchaser,  or  his  gran- 
tee or  assignee,  the  taxes,  penalties,  interest  and  costs  justly 
chargeable  upon  the  land  and  which  the  purchaser  has  paid 
at  the  sale,  or  afterward  upon  the  faith  of  it,*  with  legal  inter- 
est from  the  time  of  such  payment,  less  rents  received,  if  any, 
if  the  purchaser  has  been  in  possession.'*  It  is  contended, 
however,  by  the  appellant  that  this  rule  has  only  application 
to  cases  where  the  assessment  and  levy  of  the  taxes  sought  to 
be  recovered  were  so  far  legal  as  to  have  created  a  lien  upon 
the  property.  But  the  case  above  cited  does  not  make  this 
distinction  in  its  application  of  the  broad  principle  that  he 
who  seeks  equity  must  do  equity ;  but  on  the  contrary  the  most 
recent  cases  which  are  cited  therein  as  upholding  the  doctrine, 
or  which  have  been  decided  since,  are  cases  in  which  the  assess- 
ments and  levies  of  taxes  were  void  for  irregularities  as  vital 
as  those  relied  upon  by  the  appellant  in  the  case  at  bar,  not- 
withstanding which  the  owners  of  the  property  going  into  a 
court  of  equity,  seeking  the  equitable  relief  of  a  decree  quiet- 
ing their  title  as  against  void  tax  deeds,  were  required  in  each 
case  to  pay  or  offer  to  pay  a  sum  equal  to  the  taxes  which 
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would  be  justly  due.  {Couts  v.  Cornell,  147  Cal.  560,  [109 
Am.  St.  Rep.  168,  82  Pac.  194] ;  Savings  &  Loan  Soc.  v.  Burke, 
151  Cal.  616,  [91  Pac.  504] ;  Campbell  v.  CanUj,  162  Cal.  382, 
[123  Pac.  266] ;  Johnson  v.  Canty,  162  Cal.  391,  [123  Pac 
263] ;  Cordano  v.  Eelsey,  28  Cal.  App.  9,  [151  Pac.  391, 398].) 
Upon  the  authority  of  those  cases  we  find  no  merit  in  the  fore- 
going contention  on  the  part  of  the  appellant. 

The  appellant  also  contends  that  the  defendant's  amended 
answer  and  cross-complaint  were  insufficient  in  respect  to 
their  affirmative  averments  as  to  the  details  of  the  assess- 
ment and  levy  of  the  taxes  sought  to  be  recovered.  We  are 
of  the  opinion  that  however  uncertain  and  indefinite  the  de- 
fendant's pleading  may  be  in  the  respects  indicated,  it  was 
sufficient  to  raise  the  issue  in  the  absence  of  a  special  demurrer. 

As  to  the  appellant's  contention  that  section  3898,  subdivi- 
sion 5,  of  the  Political  Code  as  amended  in  1913  [Stats.  1913, 
p.  560],  is  void  in  its  attempted  application  to  assessments 
and  levies  of  taxes  made  before  the  passage  of  such  amend- 
ment, it  is  sufficient  to  say  that  the  respondent's  right  to  a 
recovery  in  the  case  at  bar  does  not  depend  upon  this  or  any 
other  section  of  the  code,  but  rests  upon  a  principle  of  equity 
well  established  in  the  decisions  of  the  courts  long  prior  to  the 
amendment  of  the  code. 

Judgment  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  21,  1917. 
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[Civ.  No.  1849.    First  Appellate  District.— March  22,  1917.J 

GEORGE  W.  McGINN,  etc.,  Plaintiff,  Appellant,  and  Re- 
spondent, V,  MRS.  HELEN  REES,  Defendant  and 
Appellant;  MARE  REES,  Defendant  and  Respondent. 

Summons — Sebvicb  of  Copt  of  Complaint— Jurisdiction. — ^Under  the 
provisions  of  section  410  of  the  Code  of  Civil  Procedure,  the  service 
of  a  eop7  of  the  complaint  with  the  summons  is  essential  to  give 
the  court  jurisdiction. 

Id. — ^Variance  Between  Complaint  and  Copy  Served — Minok  Diffkr- 
XNCES  —  Default  Judgment  —  Jurisdiction — Vacation  of  Judg- 
ment Unwarranted. — The  setting  aside  of  a  default  judgment  for 
want  of  jurisdiction  on  the  ground  that  the  defendant  was  not 
served  with  a  copy  of  the  complaint  on  file  in  the  action,  as  required 
by  section  410  of  the  Code  of  Civil  Procedure,  is  unwarranted, 
where  there  existed  only  minor  differences  between  the  complaint 
on  file  and  the  copy  served,  the  most  important  of  which  was  the 
omission  from  the  copy  of  one  of  the  names  of  the  defendants  con- 
tained in  the  filed  complaint,  and  the  summons  served  contained  the 
omitted  name. 

Id. — ^Remedy  of  Defendant. — ^Under  such  circumstances,  if  the  defend- 
ant desired  to  test  the  sufficiency  of  the  service,  she  should  have 
appeared  and  by  an  appropriate  motion  raised  the  question,  instead 
of  waiting  until  judgment  was  taken  against  her  and  then  claiming 
it  was  a  nullity  because  of  such  differences. 

Id. — Settino  Aside  Service  of  Summons — Prejudice  of  Substantial 
Bights. — A  motion  to  set  aside  the  service  of  a  summons  will  be 
denied  unless  it  is  shown  that  the  substantial  rights  of  the  defend- 
ant are  affected. 

Id. — Amendment  of  Beturn  of  Summons  —  Service  on  Defendant 
Sued  Under  Fictitious  Name  —  Judgment. — Where  a  complaint 
names  fictitious  defendants,  and  process  is  served  upon  a  person  not 
named  in  either  the  complaint  or  summoDS,  and  default  judgment 
is  entered  against  the  person  so  served,  without  amendmenti  it  is 
the  duty  of  the  court  to  permit  the  plaintiff  thereafter  upon  motion 
to  amend  the  return  of  proof  of  service  of  summous  so  as  to  make 
it  show  that  the  person  served  was  the  person  sued  under  the 
fictitious  name. 

li). — Defendant  Sued  Under  Fictitious  Name — Judgment — Failure 
TO  Substitute  True  Name — Irregularity — Appeal. — Where  a  de- 
fendant is  sued  under  a  fictitious  name  and  served  with  process,  the 
failure  to  amend  the  complaint  so  as  to  state  his  true  name,  is  but 
an  irregularity  for  which  the  juilgraent  against  him  may  be  re- 
versed on  appeaL 
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Id. — FoRECLOsuBB  OF  Lien — PiatsoNAL  Judgment — Support  by  Prater 
or  Complaint. — In  an  action  for  the  foreclosure  of  a  mecbanic'i 
lien,  the  fact  that  the  body  of  the  complaint  sought  no  personal 
judgment  against  the  defendant  is  not  ftital  to  such  a  judgment, 
where  the  prayer  of  the  complaint  demanded  a  judgment  of  this 
nature. 

Id. — Motion  to  Amend  Return  of  Summons — Grounds  not  Stated — 
Failure  to  Object— Appeal. — ^Where  a  motion  to  amend  the  return 
of  summons  fails  to  state  the  grounds  upon  which  the  motion  was 
based,  and  no  objection  to  the  hearing  of  the  motion  is  made  on 
that  ground,  the  objection  cannot  be  made  for  the  first  time  on 
appeaL 

APPEALS  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  setting  aside  default  from 
an  order  refusing  an  amendment  to  proof  of  service  of  sum- 
mons, and  from  an  order  denying  motion  to  set  aside  judg- 
ment.   E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

John  T.  Williams,  and  John  D.  Harloe,  for  Appellant  and 
Respondent  George  W.  McGinn. 

Stafford  &  Stafford,  for  Respondent  Mark  Rees,  and  Appel- 
lant Mrs.  Helen  Rees. 

THE  COURT.— This  is  an  action  to  foreclose  a  lien  for 
street  work.  According  to  the  caption  of  the  complaint  the 
action  is  against  Helen  Rees,  John  Doe  Rees  (her  husband) 
and  four  fictitious  defendants.  Helen  Rees,  it  is  alleged  in 
the  complaint,  is  the  owner  of  the  property  upon  which  the 
lien  is  claimed,  and  she  alone  entered  into  the  contract  with 
plaintiff  for  the  performance  of  the  street  work.  John  Doe 
Rees  is  not  alleged  to  be  a  fictitious  defendant,  but  he  and  the 
four  fictitious  defendants,  it  is  averred,  claim  some  right  or 
interest  in  the  property,  but  which  is  subordinate  to  plain- 
tiff's claim.  In  the  prayer  of  the  complaint  judgment  is  de- 
manded against  the  defendants  for  $377.75  with  interest  and 
costs,  and  for  a  foreclosure  of  plaintiff's  lien.  Summons  was 
served  on  Helen  Rees  and  Mark  Rees,  and  a  judgment  by  de- 
fault for  the  amount  demanded  was  entered  against  said  de- 
fendants and  the  requested  decree  granted.  Within  about 
three  months  after  the  entry  of  the  judgment  each  of  the 
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above-named  defendants,  specially  appearing  for  that  pur- 
pose, moved  the  court  to  set  aside  the  judgment.  Such  motion 
was  made,  not  under  the  provisions  of  section  473  of  the  Code 
of  Civil  Procedure,  but  upon  the  ground  that  the  court  was 
wholly  without  jurisdiction  to  enter  the  same.  The  plaintiff 
also  upon  due  notice  requested  permission  to  amend  the  proof 
of  service  of  summons  on  Mark  Bees.  The  court  refused  to 
grant  the  motion  to  set  aside  the  judgment  against  Helen 
Rees,  and  refused  to  permit  the  plaintiff  to  amend  the  return 
of  summons,  but  granted  the  motion  to  vacate  the  judgment 
as  to  Mark  Bees. 

The  plaintiff  and  defendants  respectively  prosecute  appeals 
from  these  orders.  These  appeals  are  all  embraced  in  one 
record,  and  will  be  considered  together. 

Several  of  the  points  made  in  their  briefs  by  Helen  and 
Mark  Bees  could  be  considered  only  upon  an  appeal  from  the 
judgment  or  upon  a  motion  made  under  the  terms  of  section 
473  of  the  Code  of  Civil  Procedure,  and  not  upon  the  motions 
giving  rise  to  these  appeals,  which  simply  test  the  question  of 
the  jurisdiction  of  the  court. 

The  ground  upon  which  Helen  Bees  relies  for  a  reversal  of 
the  order  denying  her  motion  to  vacate  the  judgment  against 
her  is  that  in  effect  she  was  not  served  with  a  copy  of  the  com- 
plaint on  file  in  the  action  as  required  by  section  410  of  the 
Code  of  Civil  Procedure. 

A  copy  of  the  complaint  must  be  served  with  the  stunmons. 
(Southern  Pac.  R.  R.  Co.  v.  Superior  Court,  59  Cal.  471.)} 
That  case  was  approved  in  Staie  v.  Harrington,  31  Mont.  298, 
[78  Pac.  485],  where  the  court  held  that  when  a  summons  was 
served  without  a  copy  of  the  complaint  the  court  was  without 
jurisdiction.  In  the  present  case  there  were  a  number  of 
trivial  differences  between  the  complaint  on  file  and  the  one 
served,  the  most  important  of  which  was  the  omission  from 
the  latter  of  one  of  the  names  of  the  defendants  contained  in 
the  former,  but  as  the  summons  served  on  Helen  Bees  with 
the  copy  of  the  complaint  contained  the  omitted  name  we  take 
the  view  that  there  was  not  such  a  failure  to  comply  with  the 
terms  of  section  410  as  would  result  in  a  lack  of  jurisdiction 
in  the  court  of  the  person  of  said  defendant.  If  she  had 
desired  to  test  the  sufficiency  of  the  service  she  could  have 
appeared  and  by  an  appropriate  motion  had  that  question  set- 
tled at  once.     (Arroyo  Ditch  etc.  Co.  v.  Superior  Court,  92 
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Cal.  47,  52,  [27  Am.  St.  Rep.  91,  28  Pac.  54].)  We  think 
she  could  not  wait  until  judgment  was  taken  against  her,  and 
then  claim  that  it  was  a  nullity  because  of  minor  differences 
between  the  complaint  filed  and  the  copy  served  upon  her. 
(Brum  V.  Ivins,  154  Cal.  17,  [129  Am.  St.  Rep.  137,  96  Pac. 
876] ;  Drake  v.  Duvenick,  45  Cal.  455.)  And  even  on  a  mo- 
tion to  set  aside  the  service  of  summons,  unless  her  substan- 
tial rights  were  affected — which  does  not  appear  to  be  the 
case  here — such  a  motion  would  be  denied.  (Fraser  v.  Oak- 
dale  L.  &  T7.  Co.,  73  Cal.  187,  [14  Pac.  829].) 

Ab  to  the  appeal  by  Mark  Rees,  it  appears  from  the  return 
that  the  summons  with  a  copy  of  the  complaint  was  served  on 
this  defendant,  but  that  the  name  of  Mark  Rees  did  not 
appear  in  the  complaint  or  summons.  In  this  state  of  the 
record,  without  any  amendment  thereof,  plaintiff  took  by  de- 
fault a  decree  of  foreclosure  and  a  judgment  for  $377.75,  with 
interest  and  costs,  not  only  against  Helen  Rees,  but  also 
against  Mark  Rees.  On  the  hearing  of  the  motion  made  by 
Mark  Rees  to  vacate  the  judgment  against  him  he  made  no 
showing  or  claim  that  he  was  not  served  with  summons,  or 
that  he  was  not  the  person  intended  to  be  sued  by  the  name 
John  Doe  Rees.  He  depended — or  in  any  event,  according  to 
the  motion  and  the  grounds  thereof,  was  compelled  to  depend 
— on  the  point  that  from  the  face  of  the  record  it  would  not 
be  presumed  that  John  Doe  Rees  and  Mark  Rees  were  the 
same  person,  and,  therefore,  the  action  appearing  to  be  against 
John  Doe  Rees,  the  court  was  without  jurisdiction  to  render 
a  judgment  against  Mark  Rees. 

If  it  appeared  from  the  face  of  the  record,  as  contended, 
that  one  person  was  served,  and  a  judgment  was  obtained 
against  a  stranger  to  the  action,  although  served  with  sum- 
mons, it  would  no  doubt  be  held  that  the  court  was  without 
jurisdiction  of  the  person  so  served,  and  that  such  judgment 
might  be  annulled  at  any  time  upon  motion.  But  tbat  is  not 
this  case,  for  here,  although  it  is  not  so  alleged,  it  would  seem 
to  appear  from  the  name  itself  that  John  Doe  Rees  was  a 
fictitious  defendant,  and  this  inference  is  strengthened  by  the 
fact  that  John  Doe  Rees  in  the  complaint,  and  Mark  Rees  in 
the  judgment,  are  referred  to  as  the  husband  of  the  defend- 
ant Helen  Rees.  But  however  that  may  be,  prior  to  the  hear- 
ing  of  the  motion  to  set  aside  the  default  of  Mark  Rees,  the 
plaintiff  had  moved  the  court  for  permission  to  amend  the  re- 
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turn  of  proof  of  service  of  summons  so  as  to  make  it  show  that 
Mark  Rees  was  the  person  sued  as  John  Doe  Rees,  and  that 
Mark  Rees  was  in  fact  served  with  summons.  This  proposed 
amendment  was  in  conformity  with  the  facts ;  it  was  in  sup- 
port of  the  judgment  and  in  our  opinion  it  ought  to  have  heen 
granted.  {Morrissey  v.  Gray,  160  Cal.  390,  [117  Pac.  438] ; 
Herman  v.  Santee,  103  Cal.  519,  [42  Am.  St.  Rep.  145,  37  Pac. 
509].)  With  the  return  amended  as  proposed  the  record 
would  then  have  shown  that  Mark  Rees  was  the  person  re- 
ferred to  and  intended  to  be  described  in  the  complaint  by  the 
name  of  John  Doe  Rees,  in  which  event  the  judgment  could 
not  be  regarded  as  void  on  its  face,  and  consequently  subject 
to  be  set  aside  at  any  time  on  motion. 

Perhaps,  as  suggested,  if  the  plaintiff  desired  to  obtain 
judgment  against  Mark  Rees,  the  complaint  should  have  been 
amended  by  substituting  his  true  name  for  that  by  which  he 
had  been  sued;  but  failure  in  this  respect  amounted  to  no 
more  than  an  irregularity,  for  which  the  judgment  might  have 
been  reversed  on  appeal.  (McKinley  v.  Tuttle,  42  Cal.  570; 
Alameda  County  v.  Crocker,  125  Cal.  101, 104,  [57  Pac.  766].) 
The  court  had  jurisdiction  of  the  subject  matter,  and  when 
Mark  Rees  was  served  as  a  defendant  sued  by  the  name  of 
John  Doe  Rees,  which  appears  to  be  the  fact,  the  court  ac- 
quired jurisdiction  of  his  person.  {Campbell  v.  Adams,  50 
Cal.  203;  Baldwin  v.  Morgan,  50  Cal.  585.) 

While  it  is  true  that  in  the  body  of  the  complaint  no  per- 
sonal judgment  was  sought  against  Mark  Rees,  nevertheless 
the  judgment,  although  of  that  nature,  is  not  void,  for  the 
reason  that  the  prayer  of  the  complaint  demanded  a  pensoual 
judgment  against  him  for  the  amount  of  the  contract  price  of 
the  work  performed  together  with  the  incidental  costs.  If 
there  had  been  no  such  demand,  the  judgment  here  entered 
might  be  regarded  as  subject  to  the  attack  now  made  upon  it, 
but  there  is  a  conflict  of  the  authorities  upon  that  question. 
(Chase  v.  Christianson,  41  Cal.  253;  George  v.  Nouian,  38  Or. 
541,  [64  Pac.  1] ;  Sache  v.  Wallace,  101  Minn.  169,  [118  Am. 
St.  Rep.  612,  11  Ann.  Cas.  348,  11  L.  R.  A.  (N.  S.)  807,  and 
notes,  112  N.  W.  386]  ;  Murdoch  v.  De  Vries,  37  Cal.  527; 
Brooks  V.  Forington,  117  Cal.  219,  [48  Pac.  1073].) 

Plaintiff's  motion  to  amend  his  return  fails  to  state  the 
grounds  upon  which  it  was  based.  It  does  not  appear  that 
tb^  defendant  objected  to  the  hearing  of  the  motion  on  that 
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ground,  and  apparently  the  objection  is  here  made  for  the 
first  time,  for  which  reason  we  cannot  entertain  it. 

For  the  foregoing  reasons  the  judgment  against  defendant 
Helen  Bees  is  affirmed,  and  the  orders  refusing  plaintiff  per- 
mission to  amend  his  return  of  summons  and  opening  the  de- 
fault of  defendant  Mark  Bees  are  reversed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  21, 1917. 


[Ciy.  No.  1964.    First  AppeUate  Distrlet— Mareh  28,  1017.] 

A.    P.    GBACA,    Appellant,    v.    PBANK    BODBIGUES, 

Bespondent. 

Sale  of  Business Aobxsmemt  to  Refbain  fboic  Cabbtino  on  Sim- 
ilar Business — ENroBoiicENT— Rights  or  Sucosssivi  Assionkbs. 
Under  a  liberal  eonstraetion  of  section  1674  of  the  Civil  Code,  whieh 
provides  that  one  who  sells  the  goodwill  of  a  business  xnaj  agree 
with  the  buyer  to  refrain  from  carrying  on  a  similar  business  within 
a  specified  eounty,  city,  or  a  part  thereof,  so  long  as  the  buyer, 
or  any  person  deriving  title  to  the  goodwill  from  him,  carries  on  a 
like  business  therein,  the  assignee  of  an  assignee  of  a  purchaser  of 
the  goodwill  of  a  business  is  as  much  entitled  to  protection  under 
such  an  agreement  as  his  predecessors  in  interest,  and  may  main- 
tain an  action  to  enjoin  the  vendor  from  violating  the  agreement. 

Id.— Goodwill  or  Business  —  Sale  and  Tbansfeb. — Ooodwill  is  an 
important  and  valuable  incident  to  a  business  which  the  law  recog- 
nizes and  protects,  and  it  may  be  sold  with  the  business  and  assigned 
through  successive  transfers  without  limit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  Q.  Lomba,  and  W.  W.  Moreland,  for  Appellant. 

Gonsalves  &  Keller,  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  taken  on  the  judgment- 
rpU  from  the  judgment  sustaining  the  defendant's  demurrer 
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to  plaintiff's  amended  complaint,  the  order  sustaining  the  de- 
murrer being  made  without  leave  to  the  plaintiff  to  amend. 

The  purpose  of  the  action  is  to  restrain  the  defendant  from 
conducting  a  grocery  business  within  a  certain  locality  in  the 
city  of  Oakland,  contrary  to  an  express  covenant  by  him  not 
to  engage  in  a  like  business  within  that  area.  The  complaint 
alleges  that  the  defendant,  the  original  owner  of  the  business, 
agreed  with  his  immediate  covenantees,  their  executors,  ad- 
ministrators, and  assigns,  not  thereafter  to  open  or  conduct 
any  other  grocery  store  or  grocery  business  within  a  certain 
specified  limited  area;  that  thereafter  said  covenantees  sold 
and  transferred  the  grocery  store  and  the  goodwill  thereof  to 
one  Luz,  and  assigned  and  transferred  to  him  the  bill  of  sale 
and  the  covenant  and  agreement  just  referred  to;  that  Luz 
on  or  about  February  26,  1916,  sold  and  delivered  the  said 
grocery  business  together  with  the  goodwill  thereof  to  the 
plaintiff,  and  assigned  and  transferred  to  the  plaintiff  said 
bill  of  sale  and  agreement  of  defendant 

It  thus  appears  from  the  face  of  the  complaint  that  the 
plaintiff  is  the  assignee  of  an  assignee  of  the  original  coven- 
antee of  the  defendant ;  and  for  this  reason  the  defendant  as- 
serts that  the  complaint  fails  to  state  or  show  a  cause  of  action 
in  the  plaintiff.  It  is  argued  in  support  of  the  defendant's 
contention  that  the  action  is  one  to  enforce  a  covenant  which 
is  void  for  the  reason  that  it  is  in  restraint  of  trade,  and  does 
not  come  within  the  exception  to  section  1673  of  the  Civil 
Code  provided  in  the  section  following.  Those  two  sections 
read  respectively  as  follows : 

"Sec.  1673.  Every  contract  by  which  any  one  is  restrained 
from  exercising  a  lawful  profession,  trade,  or  business  of  any 
kind,  otherwise  than  is  provided  by  the  next  two  sections,  is 
to  that  extent  void. 

^'Sec.  1674.  One  who  sells  the  goodwill  of  a  business  may 
agree  with  the  buyer  to  refrain  from  carrying  on  a  similar 
business  within  a  specified  county,  city,  or  a  part  thereof,  so 
long  as  the  buyer,  or  any  person  deriving  title  to  the  good- 
will from  him,  carries  on  a  like  business  therein." 

It  is  argued  that  under  the  provisions  of  these  sections  the 
limit  to  which  a  covenant  in  restraint  of  trade  can  be  carried 
is  in  favor  of  a  person  deriving  title  directly  from  the  original 
purchaser.  This  position  is  sustained  by  the  case  of  Johnston 
V.  Blanchard,  16  Cal.  App.  321,  328,  [116  Pac.  973],  in  which 
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the  court  says:  "Wlule  the  appellant  does  not  direct  our 
attention  to  the  fact  or  make  any  point  thereon,  reference  to 
the  judgment  discloses  that  it  is  erroneous  in  this :  that  by  its 
terms  defendant  is  enjoined  from  engaging  in  or  carrying  on 
the  business  in  the  county  of  Los  Angeles  ...  so  long  as 
plaintiff,  'or  his  successors  or  assigns'  continue  in  business." 
After  quoting  section  1674  of  the  Civil  Code,  the  court,  con- 
tinuing, says :  "Under  the  provision  of  this  section  of  the  code 
plaintiff,  who  derives  his  title  to  the  business  by  transfer  from 
W.  W.  Lee,  who  was  the  buyer  from  defendant,  is  entitled  to 
have  the  contract  enforced  for  his  protection  so  long  as  he 
carries  on  a  like  business  in  the  county,  but  such  rights  cannot 
be  extended  to  his  successors  or  assigns.  It  therefore  fol« 
lows  that  the  judgment  in  so  far  as  it  refers  to  the  successors 
or  assigns  of  plaintiff  is  unwarranted,  and  to  that  extent 
erroneous." 

With  diffidence  and  reluctance  we  disagree  with  this  view 
of  the  law.  Qoodwill  is  an  important  and  valuable  incident 
to  a  business  which  the  law  recognizes  and  protects.  With  a 
business  it  may  be  sold  or  mortgaged,  and  is  property  trans- 
ferable like  other  property.  (Civ.  Code,  sec.  993.)  A  cove- 
nant or  obligation  entered  into  with  a  buyer  to  refrain  from 
engaging  in  a  like  business  within  specified  territorial  limits 
is  assignable.  (California  Steam  Nav.  Co.  v.  Wright,  6  Cal. 
258,  [65  Am.  Dec.  511].)  Such  contract  and  goodwill  are 
valid  when  held  by  the  assignee  of  a  purchaser  even  if  no  ref- 
erence is  made  therein  to  the  successors  and  assigns  of  the 
purchaser.  (12  R.  C.  L.  991.)  In  Swanson  v.  Kirby,  98  Qa. 
586,  [26  S.  E.  71],  it  appeared  that  the  defendant  had  sold 
out  his  business  as  a  ticket  broker  to  the  plaintiff,  and  had 
contracted  not  to  open  another  ticket  business  in  the  city  of 
Atlanta  without  his  consent.  The  purchaser  transferred  the 
contract  to  a  third  party,  who  sold  the  business  to  another, 
and  the  latter  entered  into  partnership  with  the  plaintiff,  the 
original  purchaser  from  the  defendant.  This  partnership  waa 
later  dissolved  and  the  plaintiff  continued  in  the  business 
alone.  It  was  held  that  the  benefit  of  the  contract  not  to  en- 
gage in  the  ticket  business  without  the  consent  of  the  plaintiff 
passed  to  the  purchaser  with  each  transfer  of  the  business. 
An  examination  of  the  authorities  discloses  that  the  law  gen- 
erally provides  that  the  goodwill  of  a  business  may  be  sold 
with  the  business  and  assigned  through  successive  transfers 
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without  limit.  We  do  not  believe  that  the  legislature  of  thia 
state,  when  enacting  section  1674,  intended  to  adopt  a  differ- 
ent rule.  We  can  conceive  of  no  good  reason  why  it  should 
have  done  so,  or  why  the  assignee  of  an  assignee  of  a  pur« 
chaser  of  the  goodwill  of  a  business  is  not  as  much  entitled  to 
protection  as  any  of  his  predecessors  in  interest.  We  think 
under  a  reasonable  construction  of  this  section  that  he  is  so 
entitled.  It  is  often  said  that  contracts  in  restraint  of  trade 
should  be  strictly  construed;  that  they  are  against  public 
I)olicy,  and  therefore  presumably  bad;  and  that  their  provi- 
sions should  not  be  extended  by  construction  or  implication 
so  as  to  favor  persons  desiring  to  enforce  them  beyond  what 
their  terms  would  clearly  require.  Perhaps  the  modem  rule 
is  that  such  contracts  should  be  construed  without  any  ad- 
verse bias.  (24  Am.  &  Eng.  Ency.  of  Law,  857 ;  Herriman  ▼. 
Memies,  115  Cal.  16,  [56  Am.  St.  Eep.  82,  35  L.  B.  A.  318, 
44  Pac.  660,  46  Pac.  730].)  However  that  may  be,  under  the 
eontract  here  in  question  the  defendant,  as  vendor,  did  in- 
tend to  bind  himself  in  favor  of  his  immediate  purchaser  and 
the  latter 's  successive  transferees;  and  the  only  question  that 
we  are  called  upon  to  consider  is  whether  the  parties  to  the 
contract  under  the  sections  above  quoted  have  the  power  to  so 
contract.  Construing  the  sections  liberally,  as  required  by 
the  code  of  this  state,  we  think  the  benefit  of  the  covenant  of 
the  contract  not  to  engage  in  the  grocery  business  within  the 
designated  limited  area  passed  to  the  purchasers  with  each 
transfer  of  the  business. 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  overrule  the  demurrer  and  permit  the  defendant  to  answer. 

Lennon,  P.  J.,  and  Hichards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  21, 1917,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this  court 
after  decision  by  the  district  court  of  appeal  of  the  first  appel- 
late district  is  denied. 

The  opinion  is  in  conflict  with  what  was  said  by  the  dis- 
trict court  of  appeal  of  the  second  appellate  district  as  to  the 
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proper  construction  of  section  1674  of  the  Civil  Code  in  John- 
ston V.  Blarichard,  16  Cal.  App.,  at  page  328,  [116  Pac.  973], 
as  is  shown  by  the  opinion  in  this  case.  We  are  satisfied  that 
the  opinion  in  this  case  correctly  states  the  law  on  the  point 
discussed,  and  that  what  was  said  thereon  in  Johnston  y. 
Blanchard,  supra,  must  be  disapproved. 


[CUT.  No.  1907.    First  AppeHate  District.— March  22,  1917.] 

EDWARD  L.  SOULE,  Respondent,  v.  NORTHERN  CON- 
STRUCTION  COMPANY  (a  Corporation),  Appellant; 
ALBERT  ABRAMS  et  al.,  Respondents. 

Bunj>mo  Oonteaot — Installation  of  Beinpobcino  Stkel— Eequibi- 
MENTS  or  SUBCONTBACTOB.— Where  a  contract  for  the  construction 
of  a  garage  requires  the  contractor  to  construct  a  concrete  building, 
to  be  reinforced  by  steel  bars,  fabric  stirrups,  and  tying  wire,  and 
the  specifications  provide  that  bars  will  be  used  in  all  footings, 
beams,  girders,  walls,  but  in  no  floor  or  roof  slabs,  a  subcontractor 
who  takes  over  the  contract  for  the  general  installation  of  the  rein- 
forcing steel  for  the  building,  is  required  to  install  reinforced  steel 
bars  or  fabric  in  the  floor  and  roof  slabs  entering  into  the  con- 
struction of  the  building,  where  his  contract  requires  him  "to  fur- 
nish and  set  in  place  in  a  workmanlike  manner  all  reinforcing  steel 
bars,  tying  wire,  etc.,  required  to  be  used  in  the  construction  of  that 
certain  building  to  be  erected  on  the  lands  hereinafter  described  in 
accordance  with  the  plans  and  specifications  for  the  construction  of 
said  building";  as  the  expression  "etc"  means  "other  reinforcing 
material/'  which  includes  fabric. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Bernard  J.  Flood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  A.  Dorn,  for  Appellant. 

Jordan  &  Brann,  for  Respondent  Edward  L.  Soule. 

Henry  Ach,  for  Respondent  Albert  Abrams. 

Gushing  &  Cushing,  for  Respondent  First  Federal  Trust  Co. 
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KERRIGAN,  J. — This  is  an  action  to  foreclose  a  mechan- 
ic's lien.  Prom  the  judgment  given  and  entered  against  it 
the  defendant  Northern  Construction  Company  has  appealed. 

The  sole  point  in  the  case  is  whether  or  not,  under  a  fair 
construction  of  a  contract  entered  into  between  the  plaintiflf 
and  said  company  the  former  was  required  to  install  rein- 
forced steel  bars  or  fabric  in  the  floor  and  roof  slabs  entering 
into  the  construction  of  a  certain  building.  Prom  the  record 
it  appears  that  the  Northern  Construction  Company  on  the 
twenty-first  day  of  April,  1913,  entered  into  a  written  con- 
tract with  Albert  Abrams  for  the  construction  of  a  garage 
upon  a  lot  in  San  Prancisco.  Under  the  terms  of  this  con- 
tract the  company  was  required  to  construct  a  concrete  build- 
ing, to  be  reinforced  by  steel  bars,  fabric  stirrups,  and  tying 
wire.  In  the  specifications,  which  were  a  part  of  the  contract, 
there  was  a  general  provision  reading:  "Bars  will  be  used  in 
all  footings,  beams,  girders,  walls,  but  in  no  floor  or  roof 
slahs.*'  PoUowing  upon  the  execution  of  this  contract  the 
company  entered  into  a  contract  with  plaintiff,  who  was  a 
dealer  in  and  a  contractor  for  the  installation  of  reinforcing 
steel,  by  the  terms  of  which  plaintiff  agreed  *'to  furnish  and 
set  in  place  in  a  workmanlike  manner  all  reinforcing  steel 
bars,  tying  wire,  etc.,  required  to  be  used  in  the  construction 
of  that  certain  building  to  be  erected  on  the  lands  hereinafter 
described  in  accordance  with  the  plans  and  specifications  for 
the  construction  of  said  building."  It  is  the  contention  of 
the  plaintiff  that  under  the  terms  of  this  contract  he  was  not 
required  to  furnish  and  set  in  place  reinforcing  steel  for  the 
floors  and  roof  of  the  building. 

Before  discussing  this  point  it  may  not  be  amiss  to  say  that 
a  slab  in  concrete  construction  is  that  portion  of  the  structure 
underneath  and  supporting  the  floor  and  extending  between 
the  beams  and  girders.  The  beams  support  the  slabs,  while 
the  girders  are  what  are  commonly  termed  the  long  supports 
which  run  a  few  feet  apart  longitudinally  through  the  inte- 
rior of  the  building,  and  which  are  generally  supported  by 
the  columns.  Reinforcing  steel  bars  are  small  sections  of 
steel  made  into  straight  or  twisted  bars,  which  are  embedded 
in  the  concrete  to  take  up  the  tensional  and  shearing  strains 
which  are  due  to  the  longitudinal  load  of  the  structure  where 
such  strains  are  encountered.  Tying  wire  is  No.  16  black 
fencing  wire,  and  is  used  to  fasten  the  steel  together.    Pabric 
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consists  of  a  union  of  drawn  wires  made  up  in  rows.  In  pass- 
ing it  may  also  be  stated  that  no  personal  judgment  is  sought 
against  Albert  Abrams  or  against  the  First  Federal  Trust 
Company.  They  are  merely  formal  parties  defendant  to  the 
action. 

Under  one  provision  of  the  specifications  no  bars  are  to  be 
used  in  the  slab  reinforcement  of  the  floors  and  roof,  while 
under  another  provision  it  is  optional  with  the  contractor  as 
to  whether  or  not  in  the  slab  reinforcement  of  the  floors  and 
roof  bars  or  fabric  shall  be  used.  There  is  a  conflict  between 
those  two  provisions  of  the  specifications;  but  the  provision 
stating  that  no  bars  shall  be  used  in  the  floor  and  roof  rein- 
forcement is  general  in  its  character,  while  the  other  provi- 
sion refers  specially  to  floors  and  roof,  and  perhaps  that  pro- 
vision therefor  should  control  as  to  the  nature  of  the  work  to 
be  done  on  that  part  of  the  building.  We  have  no  doubt, 
however,  but  that  under  these  two  provisions  the  original  con- 
tractor was  required  to  furnish  and  set  in  place  either  bars 
or  fabric  for  the  floor  and  roof  reinforcement;  and  this,  of 
course,  is  required  of  the  subcontractor  unless,  as  asserted  by 
him,  the  expression  ''etc.''  found  in  his  contract  is  without 
force,  and  means  nothing. 

He  took  over  the  contract  for  the  general  installation  of 
the  reinforcing  steel  for  the  building ;  and  when  he  did  so  it 
was  doubtless  expected  that  all  work  of  that  character  would 
be  done  by  him ;  and  we  think  this  contract  when  fairly  con- 
strued so  provides.  The  contract  requires  him  to  furnish  and 
set  in  place  all  the  reinforcing  bars,  tying  wire,  **etc.,"  ac- 
cording to  the  plans  and  specifications  for  the  building.  The 
words  ei  cetera,  abbreviated  to  the  form  etc.,  are  said  by  Web- 
ster to  be  equivalent  to  the  phrase  ''others  of  like  kind;  and 
the  rest;  and  so  on."  In  the  case  of  Orwi/  v.  Central  R.  B. 
Co.,  11  Hun  (N.  Y.),  70,  75,  it  was  held  that  the  term  "etc** 
as  used  in  a  contract  for  the  sale  of  a  boat,  where  the  parties 
agreed  to  take  the  boat  "provided  upon  trial  they  were  satis- 
fied with  the  soundness  of  her  machinery,  boilers,  etc.,"  meant 
"other  things"  referring  to  other  material  parts  of  the  boat. 
The  expression  "etc."  as  used  in  the  contract  before  us  cer- 
tainly must  have  been  used  for  some  purpose ;  and  we  think 
it  means  "other  reinforcing  material,"  which,  of  course, 
would  include  fabric.  There  is  nothing  in  the  case  which 
would  warrant  us  in  holding  the  term  to  be  meaningless.    In 
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our  opinion  its  effect,  taken  in  connection  with  the  provision 
of  the  specifications  above  quoted,  was  to  require  the  contrac- 
tor to  furnish  and  install  bars  or  fabric  in  the  slab  reinforce- 
ment of  the  floor  and  roof.  We  think  the  trial  court  was  in 
error  in  exempting  the  plaintiff  from  this  obligation,  and  that 
the  judgment  should  be  reversed.    It  is  so  ordered. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  21,  1917. 


[av.  No.  1626.    Third  AppeUate  District.— Mareh  22,  1017.] 

EDWARD  B.  TAUGHER,  Respondent,  v.  RICHMOND 
DREDGING  COMPANY  (a  Corporation),  et  al., 
Appellants. 

AonoN  Against  C6rporation  and  Stogkholdes— Lsoal  SERyicES — Sep- 
ABATE  JuDOMEMTS — LACK  OJ  PREJUDICE. — In  an  action  for  legal 
services  brought  against  a  corporation  and  a  stockholder  who  owned 
all  of  the  stock  but  two  shares,  the  defendants  are  not  prejudiced 
bj  the  entry  of  a  judgment  in  a  fixed  sum  against  each,  since  a  pay- 
ment of  the  judgment  by  the  corporation  would  discharge  the  lia- 
bility of  the  stockholder,  and  the  payment  by  the  stockholder  of  the 
amount  adjudged  payable  by  him  would  discharge  the  corporation 
pro  tanio. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    W.  M.  Conley,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  H.  Hart,  and  Frank  W.  Hooper,  for  Appellants. 

J.  L.  Taugher,  for  Respondent. 

CHIPMAN,  P.  J.— The  action  is  by  the  assisrnee  of  the 
dftim  pf  J.  li.  Taugher  for  le^al  and  prof essioni^  ^ervic^  a^ 
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attorney  at  law  alleged  to  have  been  rendered  and  performed 
at  the  special  instance  and  request  of  defendant  Richmond 
Dredging  Company,  at  divers  times  between  May  1,  1910,  and 
March  8,  1912,  both  dates  inclusive,  which  said  services  were 
of  the  alleged  value  of  $13,180,  no  part  of  which  has  been 
paid.  Cutting  was  made  a  party  defendant  as  a  stockholder 
in  said  Dredging  Company.  The  complaint  specifies  five  dif- 
ferent matters  in  which  said  attorney  performed  services  of 
considerable  consequence  to  the  Dredging  Company.  One  of 
these  matters  related  to  services  rendered  in  commencing  and 
conducting  an  action  in  the  superior  court  of  Contra  Costa 
County  wherein  said  Dredging  Company  was  plaintiff  and 
the  Santa  Fe  Railroad  Company  the  defendant,  in  which 
plaintiff  recovered  judgment  for  $25,925.  Another  was  for 
services  in  connection  with  the  recovery  of  the  possession  of 
the  dredger  "Richmond  No.  1'*  prior  to  the  filing  of  a  libel 
in  the  United  States  district  court,  in  admiralty,  and  also  for 
services  in  said  admiralty  court  in  connection  with  said  libel. 
Other  services  are  alleged  to  have  been  rendered  for  said 
Dredging  Company  in  and  about  two  certain  actions  com- 
menced in  the  superior  court  of  the  city  and  county  of  San 
Francisco  by  the  Richmond  Light  &  Power  Corporation 
against  said  Dredging  Company.  ALso  for  services  in  con- 
nection with  a  certain  contract  wherein  the  Santa  Pe  Rail- 
road Company  was  party  of  the  first  part,  the  said  Dredging 
Company  party  of  the  second  part,  and  the  East  Shore  & 
Suburban  Railway  Company  party  of  the  third  part. 

It  is  alleged  that  the  capital  stock  of  said  Dredging  Com- 
pany was  two  hundred  thousand  dollars,  divided  into  two 
thousand  shares,  each  of  the  par  value  of  one  hundred  dol- 
lars, and  that  all  of  said  shares  were  subscribed,  of  which  said 
stock  said  Cutting  was,  at  all  times  mentioned  in  the  com- 
plaint, the  owner  of  1,998  shares  in  his  own  right.  The  plead- 
ings are  verified. 

In  their  answer  the  defendants  made  certain  admissions, 
but  denied  in  substance  that  said  attorney  performed  the  ser- 
vices alleged  to  have  been  performed  by  him,  and  denied  any 
indebtedness  to  him  or  to  plaintiff  on  account  of  any  said 
alleged  services;  denied,  on  information  and  belief,  that  J.  L. 
Taugher  **ever  was,  or  now  is,  a  duly,  or  otherwise  qualified, 
or  licensed  attorney,  or  counselor  at  law,  or  licensed,  or  prac- 
ticing as  9uchy  or  entitled  to  practice  at  any  time  as  such"; 
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denied  that  the  subscribed  capital  stock  of  said  company  was 
or  now  is  greater  in  number  than  thirty-eight  shares  and 
alleges  that  Cutting  ''was  the  subscriber  of  one  share  and  no 
more." 

It  is  alleged  as  further  answer  in  substance  that  Cutting 
engaged  attorney  Taugher  (plaintiflE's  assignor)  "to  help  him, 
the  said  Cutting,  with  the  cases  and  legal  affairs  of  him,  said 
Cutting,  and  the  various  corporations  in  which  he,  the  said 
Cutting,  was  interested,"  including  the  corporation  defend- 
ant herein,  and  that  said  Taugher  agreed  "to  do  all  of  said 
Cutting's  legal  work  and  the  legal  work  of  said  corporations 
in  which  said  Cutting  was  interested,  for  and  in  considera- 
tion of  said  two  hundred  dollars  per  month,  with  the  ex- 
press understanding  that  nothing  further  whatever  would  be 
charged  or  paid  except  such  further  sums  as  would  be  satis- 
factory to  said  Taugher  in  the  event  that  he  (said  J.  L. 
Taugher)  should  succeed  in  winning  said  cases  satisfactorily 
to  said  Cutting,"  and  that  said  Taugher  "promised  to  see  the 
whole  work  through  and  get  nothing  over  two  hundred  dol- 
lars per  month  until  the  work  was  finally  finished  and  the 
money  collected,  and  then  only  such  further  sum  as  would  be 
satisfactory  to  said  Cutting."  It  is  further  alleged  "that  no 
moneys  as  yet  have  been  collected  from  any  of  the  judgments, 
and  said  J.  L.  Taugher  has  not  completed  his  said  service  and 
has  not  complied  with  or  performed  the  terms  of  said  con- 
tract," wherefore  said  Taugher  is  not  entitled  to  any  further 
compensation;  that  defendants  have  and  each  of  them  has 
complied  with  every  condition  of  said  contract  on  their  part 
to  be  performed  and  that,  before  the  assignment  made  to 
plaintiff,  said  J.  L.  Taugher  "had  been  fully  paid  for  all 
work  that  he  had  performed  in  the  premises  and  for  all 
the  work  mentioned  and  described  in  plaintiff's  complaint 
herein";  that  said  J.  L.  Taugher  "refused  to  perform  fur- 
ther services  for  said  defendants,  or  either  of  them,  in  said 
business,  and  that  by  reason  thereof  said  defendants,  and  each 
of  them,  were  not  satisfied  with  said  J.  L.  Taugher 's  services 
in  the  premises." 

The  court  found  as  facts:  (Finding  1)  That  J.  L.  Taugher 
was  a  duly  qualified  and  licensed  attorney  practicing  as  such 
under  the  laws  of  this  state;  (Finding  2)  that  Richmond 
Dredging  Company  was  at  all  times  mentioned  a  duly  organ- 
ized corporation  under  the  laws  of  California;  (Findings  3, 4, 
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5)  that  the  capital  stock  of  said  company  is  as  alleged  in  the 
complaint  and  was  all  duly  issued,  "and  at  all  and  every  of 
the  times  mentioned  in  plaintiff's  complaint,  H,  C.  Cutting 
was  and  now  is  the  owner  in  his  own  right  of  99.9  per  centum 
of  the  whole  capital  stock  of  said  company,  and  of  the  sub- 
scribed stock  thereof  and  was  the  owner  of  1998  of  said 
shares."  None  of  the  foregoing  findings  is  now  challenged, 
although  in  their  verified  answer  defendants  denied  that  said 
J.  L.  Taugher  was  an  attorney  at  law ;  denied  that  more  than 
thirty-eight  shares  of  the  capital  stock  of  said  company  had 
been  issued  and  alleged  that  Cutting  *'was  the  owner  of  one 
share  and  no  more.'*  Findings  6  to  12,  both  inclusive,  are 
challenged  as  not  supported  by  the  evidence.  They  may  be 
summarized  as  follows:  That  J.  L.  Taugher  performed  ser- 
vices for  the  Dredging  Company  as  alleged  in  the  complaint, 
of  the  reasonable  value  of  $4,650,  no  part  of  which  has  been 
paid,  and  that  plaintiff  is  the  owner  of  said  claim  by  assign- 
ment to  him  prior  to  the  commencement  of  the  action ;  (Find- 
ings 6,  7,  8)  that  there  is  now  due  and  owing  to  plaintiff  for 
said  services,  from  said  Dredging  Company,  the  sum  of  $4,650, 
and  from  said  Cutting  the  sum  of  $4,645.33;  (Findings  9,  10, 
11.)  Finding  12  is  as  follows:  **That  all  the  allegations  of 
the  answer  of  defendants  are  untrue,  except  the  express  ad- 
missions contained  therein.'* 

As  conclusions  of  law  the  court  found  that  plaintiff  was  en- 
titled to  recover  from  defendant  Dredging  Company  the  sum 
of  $4,650  and  costs  of  suit  and  from  defendant  Cutting  the 
sum  of  $4,645.33  and  99.99  per  centum  of  the  costs.  Judg- 
ment passed  accordingly.  Defendants  appeal  from  the  judg- 
ment and  the  order  denying  their  motion  for  a  new  trial. 

There  is  abundant  evidence  that  plaintiff's  assignor  per- 
formed services  as  attorney  practically  as  averred  in  the  com- 
plaint, and  there  was  ample  evidence  to  support  the  findings 
as  to  the  value  of  said  services.  The  evidence  would  have  jus- 
tified a  larger  judgment.  The  evidence  was  that  much  impor- 
tant successful  litigation  was  conducted  by  attorney  Taugher 
for  defendant  Dredging  Company,  occupying  substantially  all 
his  time  for  nearly  two  years. 

The  only  questions  as  to  which  there  was  any  serious  con- 
troversy were,  first,  were  the  services  rendered  by  attorney 
Taugher  performed  for  the  Richmond  Dredging  Company  at 
\U  instance  and  request!    Second,  were  these  services  per- 


Digitized  by 


Google 


March,  1917.]    Taugheb  v.  Hichmond  DREDoma  Ca       307 

formed  under  the  contract  alleged  in  the  answer  which,  in 
effect,  was  alleged  to  have  heen  that  Mr.  Taugher  **  would  do 
all  of  said  Cutting's  legal  work  and  the  legal  work  of  the  cor- 
porations in  which  said  Cutting  was  interested,  for  and  in 
consideration  of  said  two  hundred  dollars  per  month,"  and 
when  the  work  was  finished,  **only  such  further  sum  as  would 
be  satisfactory  to  said  Cutting!"  Third,  did  Mr.  Taugher 
fail  to  perform  the  terms  of  said  contract?  Fourth,  has  he 
been  fully  paid! 

It  appeared  that  Mr.  Cutting  was  president  of  the  Rich- 
mond Dredging  Company  and  also  president  of  the  Point 
Richmond  Canal  &  Land  Company,  and  owned  substantially 
all  of  the  shares  of  these  corporations.  In  the  course  of  his 
testimony  concerning  the  alleged  contract  he  claimed  to  have 
made  with  Mr.  Taugher,  Mr.  Cutting  testified:  **Q.  Did  you 
at  that  time  explain  to  him  with  reference  to  the  different 
corporations  that  you  had!  A.  Oh,  yes.  He  thoroughly  un- 
derstood that.  Q.  Tell  what  you  said  to  him  on  that  subject. 
A.  I  told  him  all  about  it ;  I  told  him  the  whole  lay-out.  That 
the  Point  Richmond  Land  &  Canal  Company  and  the  Rich- 
mond Dredging  Company  were  practically  myself;  the  same 
thing ;  and  I  explained  to  him  the  business  and  the  construc- 
tion of  the  whole  thing.  We  went  clear  through  it  with  long 
explanations."  He  testified  that  he  had  a  great  deal  of  pri- 
vate business  outside  of  these  corporations. 

It  appeared  that  Mr.  Taugher  performed  services  for  the 
Richmond  Land  &  Canal  Company,  and  also  for  Mr.  Cutting 
individually,  and  there  was  evidence  that  payments  were 
made  by  Cutting  and  by  the  Point  Richmond  Canal  &  Land 
Company  to  Mr.  Taugher,  as  shown  by  checks  and  receipts, 
amounting  to  $3,669.50.  Defendants  claim  that  this  amount 
should  have  been  deducted  from  the  amount  found  by  the 
court  to  be  due  for  said  services,  to  wit,  $4,650.  Mr.  Taugher 
contcDded,  and  so  testified,  that  these  payments  were  made 
by  Cutting  and  the  Richmond  Canal  &  Land  Company  for 
services  rendered  by  him  to  them,  and  that  he  had  applied 
the  payments  on  account  of  such  services,  and  that  there 
remained  an  unpaid  balance  due  him  from  Cutting  and  said 
corporation.  None  of  these  payments  appeared  to  have  been 
made  by  the  Richmond  Dredging  Company  or  on  account  of 
services  for  that  company.  As  to  the  alleged  contract  that 
attorney  Taugher  was  to  receive  only  two  hundred  dollars 
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per  month,  and  such  further  compensation  as  Cutting  might 
feel  disposed  to  allow,  the  testimony  of  Cutting  and  Taugher 
was  in  sharp  conflict,  the  latter  testifying  that  no  such  con- 
tract was  made.  The  finding  of  the  court  that  defendants* 
claim  in  this  respect  is  untrue  is,  under  the  rule,  conclusive 
upon  us.  As  the  court  found  that  the  contract  alleged  by 
defendants  was  not  entered  into,  it  would  follow  that  there 
was  no  breach  of  such  contract  by  attorney  Taugher. 

There  was  no  formal  employment  of  attorney  Taugher  evi- 
denced by  a  resolution  of  the  directors  of  the  Dredging  Com- 
pany. His  employment  was  by  Cutting  on  its  behalf  and  it 
received  the  benefit  of  the  services  rendered.  Cutting  was 
for  all  practical  purposes  the  corporation,  and  was  mana- 
ging its  business  much  the  same  as  if  it  were  his  own.  We 
do  not  think  the  corporation  can  escape  liability  on  the 
theory  that  Cutting  was  unauthorized  to  incur  it.  The  find- 
ing of  the  court  that  the  services  of  attorney  Taugher  were 
performed  at  the  instance  and  request  of  the  defendant  com- 
pany, and  not  under  the  contract  alleged  by  defendants,  fiods 
support  in  the  evidence. 

This  action  was  commenced  March  9,  1912.  After  the 
judgment  had  been  recovered  against  the  Santa  Pe  Railroad 
Company  in  favor  of  the  Richmond  Dredging  Company,  and 
some  time  prior  to  the  commencement  of  the  present  action, 
a  disagreement  arose  between  attorney  Taugher  and  Cutting 
as  to  the  compensation  due  to  the  former  for  his  services, 
who  at  the  time  was  urging  further  payment  on  account. 
Some  of  the  matters  in  the  attorney's  charge  had  been  finally 
disposed  of,  while  others  were  yet  unfinished,  and  an  appeal 
by  the  Santa  Pe  Company  in  the  dredger  case  was  impend- 
ing. It  is  not  necessary  to  burden  this  opinion  with  the 
testimony  bearing  upon  the  merits  of  this  dispute.  It  arose 
mainly  out  of  Cutting's  contention  that  Taugher  was  working 
under  a  contract  for  two  hundred  dollars  per  month,  which 
the  court  found  was  not  true.  Much  bitterness  of  feeling 
between  the  two  men  was  engendered  which  resulted  in  the 
substitution  by  Cutting,  with  Taugher's  consent,  of  another 
attorney  to  conduct  the  Richmond  Dredger  Company  case  for 
respondent  on  the  appeal  and  the  severing  of  all  relations  as 
client  and  attorney,  followed  by  the  present  action. 

We  think  the  evidence  abundantly  showed  that  Taugher 
had  not  been  paid  in  full  for  his  services  as  is  now  contended 
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by  appellant  and  treating  the  payments  made,  as  probably 
the  court  did,  as  justly  applicable,  as  far  as  they  went  toward 
compensating  the  attorney,  his  services  were  shown  to  be 
reasonably  worth  an  additional  amount  quite  equal  to  that 
found  by  the  court. 

Nor  do  we  think  the  evidence  showed  that  there  was  an 
agreement  on  Taugher 's  part,  as  is  claimed,  ''to  prosecute 
each  of  the  cases  mentioned  in  plaintiff's  complaint,  to  a 
finality,  which  he  did  not  do.''  No  doubt  he  expected  to  be 
retained  in  the  business  to  a  finish,  but  the  evidence  would  not 
have  justified  the  court  in  finding  that  his  compensation  de- 
pended upon  such  a  condition.  Besides,  he  did  not  volun- 
tarily throw  up  his  brief,  but  was  relieved  from  further  re- 
sponsibility  in  the  business  by  Cutting  himself.  His  action 
was  for  services  rendered  up  to  the  date  of  his  discharge  which 
was  early  in  March,  1912.  The  evidence  was  directed  to  the 
value  of  his  services  rendered,  and  the  witnesses  based  their 
estimate  of  such  value  upon  the  successful  manner  in  which 
he  had  conducted  the  business  prior  to  his  discharge. 

It  is  claimed  that  the  court  erred  in  entering  judgment 
against  the  Dredger  Company  for  $4,650  and  costs  of  suit, 
$56.25,  and  a  separate  judgment  against  defendant  Cutting 
for  $4,645.33  and  $56.19  costs.  There  is  in  fact  but  one 
judgment,  but  inasmuch  as  Cutting's  liability  was  that  only 
of  a  stockholder,  the  amount  of  the  judgment  chargeable  to 
him  was  necessarily  less  than  that  against  the  Dredging  Com- 
pany because  he  did  not  own  all  of  its  capital  stock.  A  pay- 
ment of  the  judgment  by  the  Dredging  Company  would  dis- 
charge his  liability  under  it,  and  the  payment  by  him  of  the 
amount  adjudged  payable  by  him  would  discharge  the  Dred- 
ging Company  pro  tanto.  We  do  not  see  how  either  appellant 
is  prejudiced  by  the  form  of  the  judgment. 

The  judgment  and  order  are  affirmed* 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  21, 1917. 
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[CiT.  No.  2034.    First  Appellate  District.— Marcb  26,  1917.] 

MERCEDES  L.   CALL  et  al.,  Respondents,  v.  JBNNEE 
LUMBER  COMPANY  (a  Corporation),  Appellant 

CbNTRACT — Sale  of  Standiko  Timbeb — Ttics  tor  Bbmoval. — ^Under  a 
eontraet  for  the  sale  of  growing  timber  which  provided  that  the 
entting  and  removal  should  be  completed  within  five  yean  from 
the  commencement  thereof,  and  in  no  event  later  than  Julj  1,  1915, 
at  which  time  the  premises  were  to  be  surrendered  to  the  owner,  the 
purchaser,  where  operations  were  begun  and  suspended,  had  not  the 
right  to  resume  operations  after  the  expiration  of  five  years  from 
the  time  of  such  suspension,  although  such  attempted  resumption 
was  prior  to  July  1,  1915. 

£>. — TiMB  FOB  BeMOVAL  OF  TiMBEB— PbOVISION  Uf  GONTBACT — OONDmON 

OF  Sals. — ^A  prorision  in  a  contract  for  the  cutting  of  standing 
timber  that  the  cutting  should  be  completed  within  five  years,  and 
in  no  event  to  be  carried  on  beyond  a  given  date,  is  a  condition  of 
the  sale,  and  not  a  covenant  to  remove  the  timber,  and  the  purchaser 
can  only  take  so  much  of  the  timber  as  he  may  cut  and  remove 
within  the  specified  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

J.  R.  Leppo,  for  Appellant. 

Geary  &  Geary,  for  Respondents. 

KERRIGAN,  J. — ^Action  to  enjoin  the  defendant  from  en- 
tering upon  certain  lands  of  the  plaintifiEs  and  cutting  and 
removing  the  redwood  and  pine  timber  thereon.  The  judg- 
ment went  for  the  plaintiffs  as  prayed,  and  defendant  appeals. 

The  predecessor  of  the  plaintiffs  on  June  15,  1906,  entered 
into  a  contract  with  the  Western  Redwood  Lumber  Company, 
the  assignor  of  the  defendant,  by  which  it  granted  and  con- 
veyed to  said  Lumber  Company  the  redwood  and  pine  tim- 
ber upon  a  tract  of  land  known  as  Mayer's  ranch  or  tract. 
Said  contract  was  entered  into  pursuant  to  an  option  pre- 
viously given  fixing  the  price  to  be  paid,  and  providing  that 
the  timber  should  be  removed  by  July  1,  1915.    Among  the 
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provisions  of  the  contract  by  which  the  timber  was  conveyed 
to  the  Lumber  Company  were  the  following: 

''It  is  further  mutually  agreed  and  made  an  express  con- 
dition hereof  that  said  party  of  the  second  part  is  to  and  will 
fully  complete  the  cutting  and  removal  of  the  said  pine  and 
redwood  timber  and  trees  hereby  conveyed  to  it  within  the 
period  of  five  years  from  the  time  when  it  shall  commence 
to  cut  the  same,  but  in  no  event  later  than  the  1st  day  of 
July,  1915;  that  when  it  shall  commence  to  cut  and  remove 
the  said  timber  and  trees  it  shall  thereafter  proceed  with  the 
cutting  and  removal  thereof  with  due  diligence  and  dispatch ; 
and  that  as  soon  as  it  shall  stop  the  cutting  and  removal 
thereof  it  is  to  and  will  surrender,  turn  over  and  deliver  to 
said  parties  of  the  first  part  the  full,  actual  and  exclusive 
possession  of  the  said  Mayer  Tract,  and  of  every  part  and 
parcel  thereof,  to  be  by  them  thereafter  held,  possessed,  used 
and  enjoyed  as  of  their  first  and  former  estate  therein.  •  •  . 

*'It  is  further  mutually  agreed  and  made  an  express  con- 
dition hereof  that  all  of  the  timber  and  trees  purchased  by 
or  hereby  granted  and  conveyed  to  said  party  of  the  second 
part  are  to  and  shall  be  cut  and  removed  from  the  said  Mayer 
Tract  before  the  said  1st  day  of  July,  1915,  and  that  upon 
the  expiration  of  the  period  ending  on  said  last-named  day, 
and  by  reason  of  the  expiration  thereof,  this  conveyance  and 
all  rights  of  the  said  party  of  the  second  part  hereunder,  if 
not  previously  determined,  shall  forthwith  and  wholly  cease, 
determine,  lapse  and  become  void,  and  that  it  shall  not  have 
any  right  whatever  at  any  time  after  said  last-named  day 
to  enter  upon  the  said  Mayer  Tract,  or  any  part  of  the  same, 
or  to  cut  or  to  remove  any  of  the  timber,  trees  or  wood  grow- 
ing or  standing  or  lying  or  being  thereon ;  also  that  any  and 
all  timber,  trees,  wood,  logs  or  other  products  of  the  said 
land,  or  of  the  trees  or  timber  thereon,  which  shall  on  said  last- 
named  day,  or  on  the  sooner  determination  of  the  rights  of 
the  said  party  of  the  second  part  hereunder,  remain  or  be 
upon  the  said  tract,  shall  belong  absolutely  and  exclusively 
to  said  parties  of  the  first  part." 

In  the  month  of  August,  1907,  the  Western  Redwood  Lum- 
ber Company  proceeded  to  cut  and  remove  the  timber,  and 
in  a  period  of  three  months  had  ut  and  removed  about  one- 
half  of  the  standing  timber,  at  which  time  it  became  insol- 
vent and  ceased  operations.     Some  three  years  thereafter  the 
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defendant  succeeded  to  the  rights,  if  any  at  that  time  existed, 
under  its  said  grant  and  contract,  but  did  nothing  toward 
resuming  operations  until  some  time  during  January,  1914, 
some  six  and  one-half  years  after  the  Western  Redwood  Lum- 
ber Company  had  commenced  the  removal  of  the  timber,  and 
over  six  years  after  its  cessation  of  operations,  at  which  time 
it  began  to  make  preparations  therefor.  Immediately  there- 
upon, to  wit,  on  February  5,  1914,  the  plaintiffs  served  writ- 
ten notice  upon  the  defendant  not  to  enter  upon  the  said 
tract  of  land  or  to  cut  or  remove  timber  therefrom,  and 
notifying  it  that  the  rights  to  the  timber  formerly  owned  by 
the  Western  Redwood  Lumber  Company  had  been  terminated 
and  had  reverted  to  said  plaintiffs.  The  plaintiffs  through 
their  predecessor  and  tenants  were  at  all  times,  including  the 
brief  period  of  operation  by  the  Lumber  Company,  in  pos- 
session of  the  land  involved  in  the  action,  using  the  same  in 
connection  with  an  adjoining  tract  for  dairying  purposes. 
After  the  shutting  down  of  operations  by  the  Lumber  Com- 
pany no  attempt  was  made  to  preserve  the  railroad  and  other 
improvements  upon  the  premises  constructed  by  it  to  facili- 
tate its  work;  the  railroad  was  partly  destroyed  by  slides 
and  washouts;  the  cabins  and  cookhouse  remained  unoccu- 
pied; the  wire  rope  and  machinery  were  left  out  in  the  woods 
to  rust.  The  doors  and  windows  of  the  cabins  were  at  all 
times  left  open,  and  the  stove  in  the  cooking-house  fell  to 
pieces.  After  the  abandonment  of  the  work  of  cutting  and 
removing  the  timber,  and  until  early  in  the  year  1914,  an 
employee  of  the  Lumber  Company  or  its  successor,  designated 
as  a  *' care-taker,*'  visited  the  Mayer  Tract  about  once  a 
month;  but  such  visits  were  unknown  to  the  plaintiffs,  and 
resulted  at  no  time  in  any  effort  or  steps  taken  to  preserve 
the  improvements  or  personal  property  left  by  the  Lumber 
Company  at  the  scene  of  its  former  operations.  The  land 
both  before  and  after  the  execution  of  the  contracts  upon 
which  the  defendant's  rights  are  founded  was  at  aU  times 
assessed  to  the  plaintiffs  and  their  predecessors,  who  paid  all 
taxes  thereon,  and  at  no  time  was  any  interest  therein  assessed 
to  the  defendant  or  its  assignor. 

Upon  evidence  establishing  the  foregoing  state  of  facts  the 
court  found  that  on  October  30,  1907,  the  Western  Redwood 
Lumber  Company  and  all  of  its  agents  and  employees  en- 
tirely withdrew  from  the  land ;  and  that  neither  they  nor  the 
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defendant  has  thereafter  ever  been  in  possession  thereof  or 
exercised  acts  of  ownership  with  regard  thereto,  but  that  the 
plaintiffs,  ever  since  said  thirtieth  day  of  October,  1907,  have 
been  in  possession  of  the  lands  and  of  all  the  standing  and 
growing  timber  thereon;  and  as  a  conclusion  of  law  found 
that  the  defendant  has  no  interest  in  the  pine  or  redwood 
timber  growing  upon  said  tract. 

In  support  of  the  appeal  it  is  the  principal  contention  of 
the  appellant  that  under  the  contract  in  suit,  construed  in 
connection  with  the  option  which  preceded  it,  no  forfeiture 
of  the  right  to  cut  and  remove  the  timber  could  occur  before 
July  1,  1915.  With  this  contention  we  cannot  agree.  We 
are  of  the  opinion  that  the  rights  granted  to  the  assignor  of 
the  defendant  are  to  be  found  in  the  contract  of  June  15, 1906, 
entered  into  upon  the  exercise  by  said  assignor  of  the  option 
previously  given  to  it,  and  that  the  plain  meaning  of  the  pro- 
/isioDs  of  that  contract  above  quoted  is  that  the  right  of  the 
grantee  thereunder  to  cut  timber  should  expire  ipso  facto 
at  the  end  of  five  years  from  the  commencement  of  the  cut- 
ting, and  in  any  event  should  expire  on  July  1,  1915,  so  that 
if  the  grantee  delayed  the  commencement  of  its  operations 
until  a  point  of  time  less  than  five  years  prior  to  said  last- 
nentioned  date  the  five-year  period  would  be  thereby  cor- 
respondingly curtailed.  It  is  not  necessary  in  sustaining  this 
judgment  to  go  so  far  as  to  hold  that  the  grantee's  rights 
^ere  forfeited  by  its  discontinuance  of  operations  on  October 
30,  1907.  It  is  sustainable  upon  the  theory  that  those  rights 
continued  in  force  five  years  from  the  commencement  of  the 
removal  of  the  timber,  which  would  be  in  August,  1912.  As 
we  have  seen,  it  was  nearly  two  years  later  than  this  date 
that  the  defendant  prepared  to  re-enter  the  lands  for  the 
purpose  of  resuming  operations.  It  has  been  frequently  and 
expressly  held  that  a  sale  of  standing  timber,  the  same  to  be 
removed  within  a  specified  time,  is  a  grant  of  only  so  much 
thereof  as  shall  be  removed  within  that  period. 

The  rule  applicable  to  contracts  such  as  the  one  in  suit  is 
stated  in  25  Cyc.  1551:  "It  is  customary  where  standing  tim- 
her  is  sold  without  the  land,  to  provide  in  the  contract  that  the 
timber  shall  be  removed  within  a  specified  time.  Where  such 
clause  is  inserted  the  time  usually  begins  to  run  from  the  exe- 
cution of  the  conveyance,  although  sometimes  a  different  time 
\b  agreed  upon,  such  as  the  time  of  the  commencing  of  tho 
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cutting.  The  general  rule  is  that  where  the  contract  re- 
quires the  timber  to  be  removed  within  a  given  time  the  sale 
is  only  of  so  much  timber  as  is  removed  within  that  time, 
and  confers  no  authority  to  remove  after  the  expiration  of  the 
time  specified.  The  majority  of  cases  hold  that  the  title  to 
the  timber  not  removed  reverts  to  the  owner,  but  some  of  the 
cases  merely  hold  that  the  buyer  has  no  right  of  entry.  Each 
case  depends  upon  the  terms  of  the  particular  contract.** 

In  the  case  of  King  v.  Merrintaii,  38  Minn.  47,  [35  N.  W. 
570],  an  action  for  damages  for  the  conversion  of  a  quantity 
of  sawlogs,  the  court  used  this  language:  ''Contracts  relating 
to  an  interest  in  standing  timber  with  an  express  limitation 
as  to  the  time  of  removal  are  familiar  to  the  American  courts 
in  the  timber  states.  Sometimes  these  contracts  are  in  the 
form  of  conveyances  of  timber;  sometimes  of  a  sale  coupled 
with  a  license  to  enter;  sometimes  of  a  formal  license  to  enter 
and  cut,  and  again  of  a  reservation  of  the  timber  by  the 
grantor  in  the  conveyance  of  the  land.  But  whatever  the 
form,  the  limitation  as  to  the  time  of  removal  has  been  almost 
invariably  held  to  be  a  limitation  of  the  grant  or  reservation 
itself.  The  reasons  are  manifest.  Any  other  construction 
would  be  against  the  expressed  intentions  of  the  parties. 
Moreover  if  the  right  of  entry  be  not  limited  to  the  time  fixed, 
it  would  be  practically  unlimited,  which  would  amount  to  so 
serious  an  encumbrance  upon  the  land  as  to  materially  inter- 
fere with  the  owner's  right  to  use  or  dispose  of  it." 

In  Utley  v.  8.  N.  Wilcox  Lumber  Co.,  59  Mich.  263,  [26 
N.  W.  488],  the  supreme  court  of  Michigan  says:  **The  legal 
effect  of  the  contract  was  that  Wilcox,  the  owner  of  the  land, 
sold  to  Utley  the  pine  timber  thereon  for  $2,500,  Utley  to 
cut  and  remove  the  same  therefrom  during  the  winter  of  1877 
and  1878,  or  if  it  could  not  be  done  for  lack  of  snow  then  he 
was  to  cut  and  remove  the  same  during  the  winter  of  1878 
and  complete  the  job  by  May  1,  1879.  The  title  to  the  timber 
passed  to  Utley  immediately  upon  the  execution  of  the  con- 
tract. The  license  to  remove  the  timber  continued  until  May 
1,  1879.  The  express  agreement  of  Utley  was  that  he  would 
commence  at  once  on  the  job  and  finish  by  May  1,  1879.  The 
intention  is  clearly  expressed  to  limit  the  time  in  which  he 
might  cut  and  remove  the  sawlogs.  Prom  all  the  acts  and 
contracts  of  the  parties  in  connection  therewith  the  intention 
Qlearly  appears  to  limit  the  time  in  which  th^  timber  should 
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be  cut  and  removed,  and  that  the  sale  was  confined  to  such 
timber  as  should  be  cut  and  removed  within  the  specified 
time." 

In  NvU  V.  Elliott,  52  W.  Va.  229,  [43  S.  E.  173],  the  owner 
of  the  land  granted,  bargained,  and  sold  all  the  timber,  tan- 
bark,  and  ties  on  the  premises.  The  contract  provided  that 
the  grantee  was  to  have  two  years  from  date  to  take  off  and 
remove  said  timber  and  not  later,  and  to  have  all  the  privi- 
leges of  going  on  said  land  with  roadways,  mill  sites,  etc 
The  time  limit  in  the  contract  expired,  and  the  grantor  noti- 
fied the  grantee  not  to  further  trespass  upon  the  land  by  cut- 
ting any  more  timber,  or  removing  that  already  cut,  or  the 
temporary  buildings  erected  by  the  grantee  upon  the  land. 
The  grantee  filed  his  bill,  setting  out  the  hardships  of  the 
contract,  the  great  loss  he  would  sustain  if  he  was  prevented 
from  reaping  the  benefits  thereof,  and  asking  the  court  to  re- 
lieve him  by  extending  the  time  for  the  execution  of  the  con- 
tract. The  court  in  deciding  the  case  says:  "A  contract  for 
the  sale  of  all  the  timber,  tan-bark  and  ties  on  a  certain  tract 
of  land,  and  providing  that  the  purchaser  is  to  have  two 
years  to  take  off  and  remove  such  timber,  and  not  later,  does 
not  authorize  the  purchaser  to  sever  any  timber  standing 
on  the  land  after  the  two-year  limit  has  expired.  Such  a 
provision  as  this  in  timber  contracts  is  held  to  be  a  condition 
of  the  sale,  and  not  a  covenant  to  remove,  and  the  purchaser 
only  takes  so  much  of  the  timber  as  he  may  cut  and  remove 
in  the  specified  time;  otherwise  it  remains  the  property  of 
the  land  owner  as  part  of  the  land.  Such  being  the  law  the 
plaintiff  could  not  ask  a  court  of  equity  to  extend  the  time 
limit,  for  it  would  be  making  a  new  and  entirely  different 
contract  between  the  parties." 

The  appellant  further  contends  that  the  provision  in  the 
contract  that  the  removal  of  the  timber  should  be  completed 
within  five  years  from  the  time  of  its  commencement,  is  a  mere 
covenant  on  the  part  of  the  grantee  such  as  is  alluded  to  in 
the  case  from  which  we  have  just  quoted,  the  breach  of  which 
entails  no  forfeiture ;  and  cites  the  case  of  Peterson  v.  Oibhs, 
147  Cal.  6,  [109  Am.  St.  Rep.  107,  81  Pac.  121].  The  facts 
of  that  case,  however,  were  different  from  those  here.  The 
contract  gave  to  the  grantees  ten  years  within  which  to  re- 
move the  timber,  followed  by  a  provision  that  for  every  year 
thereafter  that  the  timber  was  allowed  to  remain  on  the  lani 
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the  grantees  should  pay  the  sum  of  two  hundred  dollars. 
The  court  held  that  in  such  a  case  the  removal  within  ten 
years  was  not  a  condition  attached  to  the  grant  of  the  timber, 
but  it  also  laid  down  the  rule  that  "the  question  in  each  case 
is  as  to  what  is  the  contract  between  the  parties.*' 

The  next  contention  of  the  appellant  is  that  if  the  right  of 
forfeiture  existed  before  July  1,  1915,  it  was  not  self- 
executing,  but  upon  the  happening  of  the  default  it  was  neces- 
sary for  the  plaintiffs  by  some  overt  act  to  assert  their  right 
of  forfeiture,  and  that  if  they  failed  to  do  so,  or  thereafter 
recognized  the  defendant's  interest  as  continuing,  no  for- 
feiture accrued. 

We  think  that  this  contention  is  sufficiently  answered  by  the 
finding  of  the  trial  court  that  the  plaintiffs  at  all  times  were 
in  possession  of  the  land  after  the  withdrawal  by  the  defend- 
ant's assignor,  and  by  what  we  have  already  said  as  to  the 
five-year  limitation  upon  the  right  to  cut  timber  upon  the 
plaintiff's  land. 

The  adverse  findings  of  the  trial  court  also  dispose  of  the 
further  contention  that  the  plaintiffs  expressly,  impliedly, 
and  by  laches  waived  any  right  of  forfeiture  that  existed  in 
their  favor,  and  were  estopped  by  their  conduct  to  claim  any 
termination  of  defendant's  rights  prior  to  July  1,  1915. 

The  further  claim  is  made  by  the  appellant  that  any  limita- 
tion of  time  for  the  cutting  of  timber  was  superseded  by  ex- 
press agreement ;  but  the  evidence  upon  which  this  contention 
is  based,  viz.,  an  expression  in  a  letter  written  by  one  of  the 
plaintiffs  to  the  defendant,  was  not  considered  by  the  trial 
court  as  susceptible  of  receiving  this  construction,  and  we  think 
the  trial  court  was  entirely  correct  in  its  conclusion. 

It  is  finally  urged  in  support  of  the  appeal  that  the  court's 
finding  "That  prior  to  the  service  of  said  notice  (of  February 
5,  1914)  plaintiffs  did  no  other  act  to  indicate  a  claim  of  for- 
feiture," entitled  defendant  to  judgment;  but  we  think  it 
sufficiently  apparent  from  what  we  have  already  stated  that 
under  the  facts  of  this  case  it  was  not  necessary  for  the  plain- 
tiffs to  do  more  than  they  did  to  permit  them  to  exclude  de- 
fendant from  their  lands  from  and  after  the  month  of  August, 
1912 ;  and  the  only  occasion  or  necessity  for  serving  the  de- 
fendant with  the  written  notice  of  February  5,  1914,  alluded 
to  in  the  finding  of  the  trial  court  in  question,  arose  from  the 
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asserted  intention  of  the  defendant  at  that  time  to  resume 
lumbering  operations  upon  the  plaintiffs'  land. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  24,  1917. 


tClv.  No.  2231.    Second  Appellftte  District.— Marcli  26,  1917.] 

JOHN  LAPIQUE,  Appellant,  v.  EUGENE  R.  PLUMMER 
et  al.,  Defendants;  CATHERINE  AGOURE,  Respond- 
ent. 

Appbal— Typewritten  Transcript— When  Unauthorized. — ^There  ii  no 
anthoritj,  either  in  the  rules  of  court  or  in  the  statutory  provisions, 
for  a  transcript  presented  bj  a  certified  typewritten  copj  where 
the  appeal  is  from  the  judgment  upon  the  judgment-roll  alone.  Sec- 
tions 953a,  953b,  and  953c  of  the  Code  of  Civil  Procedure,  as  they 
were  in  August,  1914,  when  the  transcript  herein  was  filed,  did  not 
apply  on  such  an  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  Lapique,  in  pro.  per.,  for  Appellant. 

OTMelveny,  Stevens  &  Millikin,  and  Stuart  O'Melveny,  for 
Respondent 

THE  COURT.— This  is  an  appeal  upon  the  judgment-roll 
from  a  judgment  of  dismissal  of  the  action  as  to  respondent 
Catherine  Agoure  as  administratrix  of  the  estate  of  Pierre 
Agoure,  deceased,  entered  upon  an  order  of  court  sustaining 
her  demurrer  to  the  second  amended  complaint^  without  leave 
to  amend. 
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As  stated,  the  appeal  is  upon  the  judgment-roll  alonet  a 
transcript  of  which  is  presented  by  a  certified  typewritten 
copy.  No  authority  is  found,  either  in  the  rules  of  the  court 
or  in  the  statutory  provisions  of  the  code,  for  this  method  of 
bringing  up  the  record,  where  it  consists  solely  and  alone  of 
the  judgment-roll.  In  the  cases  there  specified,  sections  953a, 
953b  and  953c  of  the  Code  of  Civil  Procedure  provide  for  the 
preparation,  certification,  and  filing  of  phonographic  reports 
and  transcripts  of  records  to  be  used  on  appeal ;  but  these  sec- 
tions do  not  apply  to  the  transcript  where  the  appeal  is  from 
the  judgment  upon  the  judgment-roll  alone.  "The  provision 
that  the  transcript  need  not  be  printed  applies  only  where  the 
appellant  has  availed  himself  of  section  953a,  and  the  latter 
section  relates  and  applies  only  to  cases  where  a  reporter's 
transcript  is  prepared  and  settled."  (Harpold  v.  Slocum, 
168  Cal.  364,  [143  Pac.  609].)  Hence,  it  follows  that  in 
cases  where  there  is  no  substitute  for  the  bill  or  reporter's 
transcript  prepared  under  section  953a,  there  is  no  statutory 
exemption  from  the  necessity  of  printing  the  transcript,  as 
required  by  rule  VII  of  the  supreme  court  [160  Cal.  xlvii,  119 
Pac.  xi]  on  the  subject,  which  must  prevail.  For  this  rea- 
son, the  appellant  is  not  entitled  to  a  hearing  of  the  appeal, 
which  should  be  and  it  is  dismissed. 

Our  opinion  is  based  upon  the  sections  of  the  code  as  they 
were  in  August,  1914,  when  the  transcript  herein  was  filed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  24, 1917. 
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[Orim.  No.  582.    Second  Appellate  District.—Mareli  27,  1917.1 
THE  PEOPLE,  Reepondent,  ▼.  A.  KUHN,  Appellant 

CuinNAL  Law — Foroeet — ^Praxjdulbnt  Intent— Question  fob  Ju»t.^ 
In  a  profleeution  for  the  forgery  of  a  check,  the  fraudulent  intent 
of  the  defendant  is  a  question  to  be  determined  bj  the  jurj. 

Id. — SUITEBING  OF  ACTUAL  DAMAQB — ^NONESSENTIAL  ELEMENT. — ^In  8UCh 

a  prosecution  it  is  not  necessary  to  sustain  a  conviction  that  the 
partj  whose  name  had  been  forged  had  suffered  actual  damage;  it  is 
onlj  essential  that  it  appear  that  if  the  manifest  intent  of  the  de- 
fendant culminated  in  success,  toch  damage  or  detriment  would 
follow* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  new  triaL 
J.  W.  Curtis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Albert  D.  Trujillo,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent 

JAMES,  J. — Defendant  was  convicted  of  the  crime  of  for- 
gery and  sentenced  to  a  term  of  imprisonment.  He  appeals 
from  the  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial. 

It  was  charged  by  the  information  that  the  defendant 
forged  the  name  of  G.  W.  Dewey  to  a  check  for  the  sum  of 
$25,  drawn  on  the  Farmers  Exchange  National  Bank  of  San 
Bernardino.  The  defendant  did  not  deny  having  drawn  the 
check,  and  did  not  deny  having  signed  the  name  of  Dewey 
thereto.  He  claimed  in  his  defense  to  have  obtained  some 
authority  authorizing  him  so  to  do,  although  he  did  not  assert 
that  this  authority  expressly  authorized  him  to  draw  checks, 
but  rather  that  he  was  authorized  to  do  business  for  Dewey. 
In  the  city  of  San  Bernardino  Dewey  owned  a  furniture  busi- 
ness which  was  conducted  by  an  agent  named  Lipphard. 
Dewey  lived  in  the  city  of  Los  Angeles.  Lipphard  had  full 
control  of  the  business  in  San  Bernardino,  including  the 
making  of  deposits  of  money  in   bank,  and  drawing   checks 
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thereon.  Such  checks  were  drawn  in  the  name  of  Dewey 
with  the  initials  of  Lipphard  following  the  signature.  The 
defendant  had  made  some  collections  and  attended  to  the 
sales  of  some  merchandise  on  behalf  of  the  Dewey  store  in 
San  Bernardino.  The  manager,  however,  testified  lliat  no  au- 
thority had  at  any  time  been  given  to  defendant,  either  by 
himself  or  by  Dewey,  to  draw  checks.  The  check  described 
in  the  information  was  cashed  by  the  defendant  at  a  saloon 
in  Colton.  Defendant  testified  that  of  the  $25  which  he  re- 
ceived he  paid  to  Lipphard,  manager  of  the  store  of  Dewey, 
$10,  and  retained  the  remaining  $15  for  the  purpose  of  pay- 
ing his  expenses  on  a  trip  to  the  city  of  Los  Angeles,  where  he 
claimed  to  have  had  some  business  to  do  with  Dewey  himself. 
Lipphard  denied  having  received  the  $10  mentioned  by  the 
defendant.  The  check  upon  being  presented  to  the  bank  for 
payment  was  declared  to  be  a  forgery  and  the  arrest  of  de- 
fendant followed  in  consequence.  Upon  this  state  of  the 
evidence  the  defendant  here  contends  on  his  appeal  that  there 
was  no  showing  made  of  any  intent  to  defraud  Dewey.  The 
matter  of  the  intent  of  the  defendant  was  a  thing  to  be  deter- 
mined by  the  jury,  and  upon  the  whole  evidence,  which  has 
been  briefly  stated  in  the  abstract,  we  think  the  verdict  of 
guilty  was  wholly  authorized.  It  is  not  necessary,  as  has  been 
held,  that  a  party  whose  name  has  been  forged  has  suffered 
actual  damage ;  it  is  only  essential  that  it  appear  that  if  the 
manifest  intent  of  the  defendant  had  culminated  in  success, 
such  damage  or  detriment  would  follow.  (People  v.  Turner, 
113  Cal.  278,  280,  [45  Pac.  331].) 

We  have  examined  very  fully  the  statement  of  the  evidence 
as  brought  here  in  the  reporter's  transcript,  as  well  as  the 
instructions  given  by  the  trial  judge.  We  can  discover  no 
error  which  prejudiced  the  defendant  in  his  right  to  a  fair 
trial,  and  we  think  that  the  proof  was  ample  to  sustain  the 
verdict. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[ar.  No.  1634.    Tldrd  Appellate  Bittrict.— Mai«li  27,  1917.] 

GEORGE  A.  GROTEPBND,  Respondent,  v.  EDWARD  P. 
MAY  et  al.,  Surviving  Trustees  of  Trinity  Dredging  and 
Hydraulic  Gold  Mining  Company  (a  Corporation), 
Appellants. 

AOEBIONT  OONGBKNINO  LAND  PATENT — NATUBB  OF  INSTBUMXNT— OON- 

TBA.0T  or  Balk  —  SPEcmo  Pebtobmanox — Bam  bt  Laches. — ^An 
agreement  between  eonflieting  claimants  for  a  patent  to  certain 
mineral  lands  that  an  action  pending  to  determine  the  right  to  the 
lands  should  be  dismissed  and  that  the  defendant  should  proceed  to 
obtain  the  patent,  and  that  when  obtained  a  conveyance  should  be 
made  to  the  plaintiff  of  a  portion  of  the  lands,  does  not  create  an 
express  trust  against  which  the  statute  of  limitations  does  not  run 
until  the  refusal  to  convey,  but  is  in  effect  a  contract  for  the  eon- 
veyance  of  land,  the  right  to  specifieaUj  enforce  which  is  barred 
by  laches,  where  no  demand  for  a  deed  or  action  is  commenced  to 
enforce  the  contract  until  eight  years  after  the  obtaining  of  the 
patent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Trinity  County.    J.  W.  Bartlett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

W.  C.  Sharpstein,  for  Appellants. 

Thomas  B.  Dozier,  for  Respondent. 

HART,  J. — The  following,  extracted  from  the  initial  brief 
of  the  appellant,  comprehends  a  complete  and  an  accurate 
statement  of  the  facts  of  the  controversy  presented  for  solu- 
tion by  this  appeal : 

''The  second  amended  complaint  alleges  two  causes  of  ac- 
tion, both  of  which,  however,  are  founded  on  a  single  written 
instrument.  Exhibit  A,  which  is  annexed  to  the  pleading. 

**It  appears  therefrom  and  from  the  allegations  of  the  first 
cause  of  action  that  the  Trinity  Dredging  and  Hydraulic  Gold 
Mining  Company,  to  which  we  shall  hereafter  refer  as  *the 
corporation,'  was  an  applicant  before  the  local  United  States 
Land  OflSce  for  a  patent  to  certain  mineral  lands,  including 
the  premises  in  controversy ;  that  plaintiff  filed  an  adverse  to 

88  OftL  App.^21 
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said  application  as  to  practically  all  of  said  land,  including 
the  premises  in  controversy,  and  commenced  an  action  in  the 
superior  court  pursuant  to  Revised  Statutes  U.  S.,  sec.  2326, 
[5  Fed.  Stats.  Ann.,  p.  35,  U.  S.  Comp.  Stats.  1916,  sec.  4623], 
*to  determine  the  question  of  the  right  of  possession'  to  the 
lands  embraced  in  said  adverse;  that  while  said  action  was 
pending  the  parties  to  it  entered  into  an  agreement  by  the 
terms  of  which  plaintiff  was  to  dismiss  said  action  and  his  ad- 
verse, the  corporation  was  to  proceed  with  its  application  for 
patent  upon  the  issuance  of  which  it  was  to  convey  the  prem- 
ises in  controversy  to  plaintiff  free  of  encumbrance,  who  was 
thereupon  to  pay  the  corporation  fifty  dollars  in  cash  and 
deliver  to  it  his  promissory  note  for  fifty  dollars,  without 
interest,  payable  in  six  months;  that  pursuant  to  this  agree- 
ment plaintiff  did  dismiss  said  action  and  his  adverse,  and  the 
corporation  prosecuted  its  application  for  patent  with  the 
result  that  the  patent  was  issued  June  30,  1906 ;  that  on  No- 
vember 30,  1907,  the  corporation  became  dissolved  for  non- 
payment of  the  corporation  license  tax  and  the  defendants 
are  the  survivors  of  the  directors  of  the  corporation  in  oflSce 
at  the  date  of  the  dissolution ;  that  on  April  30, 1914,  plaintiff 
tendered  performance  on  his  part  and  demanded  of  defend- 
ants the  deed  provided  by  the  agreement,  which  demand  was 
refused ;  that  this  action  was  commenced  May  15,  1914. 

"The  second  cause  of  action  omits  all  reference  to  the  ad- 
verse  proceedings  by  plaintiff  in  the  land  office  and  in  the 
court,  but  in  lieu  thereof  alleges  that  the  corporation  agreed 
to  sell  to  plaintiff  the  premises  in  controversy  upon  receipt  of 
the  patent  Otherwise  the  allegations  are  identical  with  those 
of  the  first  cause  of  action." 

The  defendants  interposed  a  demurrer  to  each  of  the  causes 
of  action  stated  upon  the  grounds:  1.  That  there  was  no 
cause  of  action  stated ;  2.  That  the  cause  of  action  was  barred 
by  the  provisions  of  sections  337,  subdivision  1,  and  343  of  the 
Code  of  Civil  Procedure;  3.  That  the  plaintiff  has  been  guilty 
of  laches. 

The  demurrer  being  overruled,  the  defendants  answered, 
and  thus,  without  denying  the  allegations  of  the  complaint, 
pleaded  the  statute  of  limitations,  basing  said  plea  upon  the 
sections  of  the  Code  of  Civil  Procedure  invoked  and  specified 
in  the  demurrer;  and  also  pleaded  laches. 
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It  was  stipulated  by  the  parties  that  the  cause  be  submitted 
to  the  trial  court  for  its  decision  upon  the  second  amended 
complaint  and  the  answer  thereto,  it  being  further  stipu- 
lated, in  support  of  the  allegations  of  the  answer,  that  the 
original  complaint  in  the  action  was  filed  and  said  action  com- 
menced on  the  nineteenth  day  of  May,  1914. 

Findings  were  by  said  stipulation  waived  and  it  was  further 
stipulated  that  ''this  stipulation  shall  form  a  part  of  the 
judgment-roll." 

Upon  the  issues  framed  as  indicated  and  the  above-men- 
tioned stipulation,  the  court  rendered  and  entered  its  judg- 
ment, decreeing  and  adjudging  that  the  defendants,  within 
thirty  days  from  and  after  **the  date  of  service  of  notice 
of  entry  of  this  decree,  make,  execute,  acknowledge,  and 
cause  to  be  certified,  a  good  and  sufficient  deed,  convey- 
ing and  assuring  the  title,  and  all  of  the  title"  to  that  por- 
tion of  the  lands  referred  to  in  the  complaint  which  is  de- 
acribed  as  the  N.  E.  l^  of  the  N.  W.  %  of  section  28,  Tp.  36  N., 
R.  7  West,  M.  D.  M.,  situated  in  the  county  of  Trinity. 

This  appeal  is  prosecuted  by  the  defendants  from  said  judg- 
ment. 

It  will  be  observed  from  the  above  statement  that  the  parcel 
of  land  in  controversy  is  a  fractional  portion  of  all  the  lands 
mentioned  in  the  complaint,  and  that  the  adverse  filed  by  the 
plaintiff  to  the  application  of  the  defendants  for  a  patent  in- 
volved all  of  the  lands  so  mentioned  and  described,  ''save  and 
except  the  N.  E.  %  of  the  N.  W.  l^,  and  the  B.  Va  of  the 
W.  y2  of  the  N.  W.  1^  of  section  28,  Tp.  36  N.,  R.  7  W., 
M.  D.  M.,"  within  which  section  all  the  lands  described  in  the 
complaint  are  situated. 

The  questions  submitted  for  decision  by  this  appeal,  as  must 
be  obvious  from  the  above  statement  of  the  issues,  are  whether 
the  causes  of  action  set  out  in  the  complaint  are  barred  by  the 
provisions  of  the  statute  of  limitations  invoked  and  pleaded 
by  the  defendants  or  by  the  laches  of  the  plaintiff. 

As  seen,  the  first  cause  of  action  stated  proceeds  upon  the 
theory  that  the  corporation,  in  prosecuting  its  application  for 
and  obtaining  a  patent  to  the  land  in  dispute,  acted  for  and 
in  behalf  of  the  plaintiff  and  that,  upon  securing  the  patent, 
it  became  the  holder  of  the  legal  title  in  trust  for  the  plain- 
tiff. In  other  words,  the  contention  is  that  by  the  agreement 
an  express  trust  was  created.    It  is,  hence,  argued  that,  since 
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the  statute  of  limitations  cannot  run  against  a  trust  until  the 
repudiation  thereof  by  the  trustee,  and,  inasmuch  as  there  was 
no  repudiation  of  said  trust  until  the  thirtieth  day  of  April, 
1914  (fifteen  days  preceding  the  commencement  of  this  ac- 
tion), the  statute  cannot  be  invoked  to  defeat  the  plaintiff's 
right  of  action. 

In  the  second  count  or  cause  of  action,  the  complaint,  as 
shown,  alleges  that  by  the  written  agreement  referred  to  the 
corporation  agreed  to  sell  and  the  plaintiff  agreed  to  purchase 
the  land  in  question  upon  the  issuance  to  the  former  by  the 
general  government  of  a  patent  to  said  land.  Thus  a  contract 
for  the  purchase  and  sale  of  the  property  is  stated. 

The  plaintiff,  however,  relies  mainly  upon  the  theory  upon 
which  the  first  cause  of  action  proceeds,  and,  while  we  may 
properly  assume  that  the  decision  of  the  trial  court  was 
founded  upon  said  theory,  we  are  of  the  opinion  that,  in  either 
case,  the  plaintiff's  cause  of  action  has  lapsed  by  reason  of 
laches. 

Although  the  plaintiff  has  set  up  two  different  causes  of 
action  under  the  written  agreement  upon  which  the  action  is 
founded,  we  must,  nevertheless,  determine  the  nature  of  the 
cause  of  action  which  is  available  to  him  under  the  contract 
upon  which  he  declares  from  the  nature  of  the  contract  itself. 
(BurUng  v.  Newlands,  112  Cal.  476,  494,  [44  Pac.  810].) 
Thus  considering  and  viewing  the  action,  we  are  constrained 
to  the  opinion  that  it  is  not,  nor  could  it  be,  under  the  agree- 
ment, one  for  the  enforcement  of  an  express  trust,  as  counsel 
for  the  plaintiff  contend,  but  merely  one  for  the  specific  per- 
formance of  the  terms  of  a  contract  whereby  a  prospective 
vendor  has  agreed,  for  a  specified  consideration,  to  convey  to 
a  prospective  vendee  a  certain  parcel  of  land,  after  the  former 
had  acquired  title  thereto.  In  other  words,  we  are  unable  to 
perceive  in  the  contractual  relation  established  between  the 
parties  by  the  agreement  the  essential  elements  of  an  express 
trust.  Of  course,  in  a  sense,  there  existed  between  the  par- 
ties a  trust  relationship.  Nearly  all  contracts  and  every 
agency  embrace  a  trust  relationship,  but  it  does  not  follow 
that  in  all  such  contracts  or  agencies  an  express  trust  is 
created  or  that  the  running  of  the  statute  is  affected  thereby. 
{Bayer  v.  Barrows,  166  Cal.  757-759,  [138  Pac.  354].) 
Here  neither  of  the  parties,  although  claiming  a  conflicting 
priority  of  right  to  purchase  the  land,  was  vested  with  the 
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legal  title,  the  perfection  of  which  in  either  the  one  or  the 
other  rested  upon  the  event  of  the  prosecution  to  completion 
of  the  requisite  proceedings  before  the  land  department  of  the 
general  government.  The  plaintiff  withdrew  his  application 
or  adverse,  and  when  this  was  done  and  the  suit  arising 
thereon  dismissed,  the  parties  in  legal  effect  conceded  that  the 
land  in  contest  was  the  property  of  the  corporation,  subject, 
of  course,  to  the  paramount  title  of  the  government  There- 
upon the  agreement  or  contract  between  the  parties  super- 
vened, which  alone  formed  the  basis  of  any  right  of  action 
in  the  plaintiff.  {Stevens  v.  McCrysial,  150  Fed.  85,  87,  [80 
C.  C.  A.  39].)  The  agreement,  however,  bears  a  close  analogy 
to  and  is,  in  effect,  one  whereby  the  parties  agreed  to  join  in 
the  acquisition  for  their  joint  benefit  of  a  certain  parcel  of 
land,  the  one  to  obtain  the  legal  title  and  thereupon,  for  a 
stated  consideration,  to  convey  to  the  other  an  interest  therein. 
(Boon  V.  Chamberiain; 82  Tex.  480,  [18  S.  W.  655].)  In  that 
case,  the  parties  had  entered  into  an  agreement  for  the  joint 
acquisition  of  land,  one  of  the  parties  impliedly  agreeing  that, 
upon  securing  the  legal  title,  he  would  convey  to  the  other  a 
half  interest  therein.  The  point  submitted  for  decision  was 
whether  the  action  was  one  for  the  specific  performance  of  a 
contract  for  the  conveyance  of  real  property  and,  therefore, 
subject  to  the  operation  of  the  statute  of  limitations  as  to  such 
actions,  or  whether  the  agreement,  which  formed  the  basis  of 
the  action,  created  an  express  trust  and  the  action  thereon 
not  barred  until  there  had  been  a  repudiation  of  the  trust. 
The  Texas  court  thus  disposed  of  the  respective  contentions 
of  the  parties : 

''Was  the  contract  between  Clark  and  appellant  a  contract 
for  the  conveyance  of  real  estate!  We  think  it  was.  It  is 
true  that  it  was  a  contract  for  the  joint  acquisition  of  lands 
and  not  a  contract  for  the  sale  of  lands.  It  is  none  the  less 
true  that  by  its  terms  Clark  impliedly  bound  himself  to  con- 
vey to  appellant  a  half  interest  in  the  land  as  soon  as  he  ac- 
quired the  legal  title.  This  suit  seeks  to  enforce  that  con- 
tract ;  that  is  to  say,  to  have  it  specifically  performed.  .  .  . 

''The  last  question  which  suggests  itself  in  this  case  is. 
When  did  the  cause  of  a.-^tion  accrue!  Did  it  arise  as  soon 
as  Clark  acquired  the  legal  title,  or  not  until  there  was  some 
act  repudiating  the  trust  t  In  suits  for  specific  performance 
of  contracts  to  convey  land  the  cause  of  action  accrues  upon 
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the  happening  of  the  condition  upon  which  the  vendor  binds 
himself  to  make  the  title.  {Olasscoch  v.  Nelson^  26  Tex.  150.) 
And  so  in  the  ease  of  a  contract  for  the  joint  acquisition  of 
land,  in  which  it  is  contemplated  that  one  party  shall  acquire 
the  title  and  convey  an  interest  to  the  other,  we  see  no  reason 
why  the  latter  may  not  sue  as  soon  as  the  title  is  acquired. 
It  may  be  that,  by  reason  of  the  trust  existing  between  the 
parties,  equity  would  not  hold  the  plaintiff  guilty  of  laches 
until  the  defendant  had  done  some  act  which  showed  that  he 
no  longer  recognized  the  trust.  Yet  the  defendant  binds  him- 
self to  make  the  title  to  the  plaintiff  for  his  interest  in  the 
land  as  soon  as  he  acquires  title  himself,  and  we  are  of  opin- 
ion that  upon  a  mere  failure  to  do  so  a  cause  of  action  arises." 
We  can  perceive  no  substantial  distinction  between  the  agree- 
ment in  the  Texas  case  and  that  with  which  we  are  here  con- 
cerned. 

The  cases  cited  by  the  respondent  are  not  conceived  to  be 
in  point  here.  For  instance,  the  cases  of  Love  v.  Waikins,  40 
Cal.  547,  [6  Am.  Rep.  624],  and  Luco  v.  De  Toro,  91  CaL  405, 
[18  Pac.  866,  27  Pac.  1082],  cited  by  respondent,  were  where 
the  parties  who  were  to  receive  the  conveyances  had  rendered 
services  which  were  the  consideration  for  the  deeds.  But  in 
neither  of  those  cases  did  the  agreement  create  an  express 
trust.  Of  course,  a  resulting  trust  arose  and  this  from  the 
nature  of  the  transaction — ^not  only  because  of  the  nature  of 
the  agreement,  but  by  reason  of  the  fact  that  the  party  to 
receive  the  conveyance  had  performed  or  executed  the  con- 
sideration for  the  deed. 

In  the  instant  case  no  money  was  paid  nor  service  per- 
formed as  a  consideration  for  the  conveyance.  Indeed,  it 
does  not  appear  that  the  plaintiff  paid  any  part  of  the  ex- 
pense incident  and  essential  to  the  prosecution  of  the  claim 
for  a  patent  There  was  no  relation  of  confidence  subsist- 
ing between  the  parties  at  the  time  of  the  making  of  the 
agreement.  They  were,  in  fact,  in  antagonism  with  each 
other  relative  to  the  contested  land  until  the  agreement  was 
entered  into  between  them.  Recapitulating,  the  transaction 
simply  amounted  to  this:  That  each  of  the  parties  claimed 
the  prior  right  to  apply  for  a  patent.  One  withdrew  his 
claim  and  the  other  agreed  that,  upon  obtaining  the  patent, 
he  would  convey  to  the  former  for  a  specified  consideration 
a  certain  portion  of  the  land  so  obtained.     As  before  stated. 
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we  can  discern  in  this  transaction  nothing  more  than  either 
a  mere  agreement  for  the  sale  of  real  property  or  one  for 
the  joint  acquisition  of  real  property  by  the  parties  for  their 
joint  benefit. 

But  it  is  claimed  that  the  fact  that  the  effect  of  the 
agreement  was  to  create  an  express  trust  is  evidenced  by  the 
recital  therein  that  ''the  parties  hereto  have  reached  an 
agreement  and  understanding  as  to  the  rights  of  the  several 
and  respective  parties.'*  The  complaint,  however,  nowhere 
directly  alleges  that  the  corporation  ever  at  any  time  ac- 
knowledged or  conceded  that  the  plaintiff  was  the  owner  or 
entitled  to  the  property  described  in  the  agreement.  Assum- 
ing, therefore,  that  the  recital  referred  to  was  amenable  to 
the  interpretation  to  which  the  plaintiff  subjects  it,  it  can- 
not be  considered  as  in  aid  of  or  as  supplying  pretermitted 
averments  essential  to  the  making  of  that  proposition  an 
issue.  In  Hayt  v.  Bentel,  164  Cal.  680,  686,  [130  Pac.  432, 
434],  a  similar  point  was  made.  The  court  said:  "But  there 
is  no  allegation,  in  either  the  complaint  or  the  answer,  that 
plaintiff  ever  did  receive  or  take  possession  of  the  lot.  The 
contract  is  annexed  to  the  complaint  and  made  a  part  thereof. 
But  all  that  is  averred  is  that  the  parties  made  an  agree- 
ment for  possession,  not  that  possession  was  in  fact  deliv- 
ered. Recitals  in  a  contract  incorporated  in  a  complaint  will 
not  supply  the  want  of  essential  averments  in  the  pleading," 
citing  a  number  of  cases.  The  reason  underlying  this  rule 
is  that  it  is  only  by  inference  or  argument  from  the  recital 
in  the  contract  that  it  can  be  assumed  that  the  fact  to  which 
the  recital  relates  existed,  "and  the  rule  is  as  much  in  force 
under  the  code  as  at  common  law  that  argumentative  plead- 
ing is  not  admissible.'*  (Hibemia  8.  &  L.  Soc.  v.  Thornton, 
117  Cal.  481  [49  Pac.  578].) 

No  reason  is  to  be  perceived  for  doubting  that  the  agree- 
ment upon  which  this  action  is  predicated  is  a  "writing" 
within  the  contemplation  and  meaning  of  section  337,  sub- 
division 1,  of  the  Code  of  Civil  Procedure ;  and,  while  we  are 
of  the  opinion  that  a  cause  of  action  arose  in  favor  of  the 
plaintiff  eo  instanti  upon  the  acquisition  of  the  legal  title  to 
the  land  by  the  corporation  (Gray  v.  Dougherty,  25  Cal.  266, 
282;  Danielson  v.  Neal,  164  Cal.  748,  [130  Pac.  716]),  and 
that,  therefore,  no  demand  for  performance  was  necessary 
to  start  the  statute  tc  running,  yet,  assuming  that  a  demand 
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was  necessary  for  that  purpose,  the  proposition  remains  that 
such  demand  should  have  been  made  within  a  reasonable  time 
after  the  acquisition  by  the  corporation  of  the  legal  title 
to  avoid  the  intervention  of  the  presumption  of  the  abandon- 
ment  of  the  agreement.  ** Where  a  party's  right  to  sue  de- 
pends for  its  perfection  solely  upon  the  necessity  of  a  demand 
by  him  to  put  his  adversary  in  default,  he  cannot  indefinitely 
and  unnecessarily  extend  tiie  bar  of  the  statute  by  deferring 
such  demand,  but  must  make  it  within  a  reasonable  time.'' 
(Thomas  v.  Pacific  Beach  Co.,  115  Cal.  136,  142,  [46  Pac. 
899] ;  Palmer  v.  Palmer,  36  Mich.  494,  [24  Am.  Rep.  605]  ; 
Hintrager  v.  Traui,  69  Iowa,  746,  [27  N.  W.  807] ;  Steel  v. 
Steeh,  25  Pa.  St.  154;  BiUs  v.  Silver  King  Mining  Co.,  106 
Cal.  9,  [39  Pac.  43] ;  Hopkins  v.  Lewis,  18  Cal.  App.  107, 
113,  [122  Pac.  433].) 

Conceding,  then,  that  a  demand  was  necessary  in  this  case, 
the  question  arises:  Was  the  demand  made  within  a  reason^ 
able  timet    The  answer  must  be  in  the  negative. 

What  is  a  reasonable  time  in  a  given  case  must  always 
depend,  of  course,  upon  the  circumstances  thereof;  and,  in 
determining  this  question  where  the  contract  is  for  the  sale 
of  property,  and  where,  as  is  so  in  this  case,  there  is  no  ex- 
press provision  in  the  contract  fixing  the  time  within  which 
the  conveyance  is  to  be  made,  some  consideration  is  to  be 
giv^i  to  the  character  of  the  property  which  is  the  subject 
of  the  contract,  although  the  general  rule  is  that  whether 
time  is  of  the  essence  of  the  contract  is  to  be  determined  from 
the  terms  of  the  writing  itself.  (Skookum  OH  Co.  v.  Thom^jLs, 
162  Cal.  539,  546,  [123  Pac.  363].) 

Judge  Lindley,  in  his  treatise  on  Mines,  volume  2,  section 
859,  says:  ''The  authorities,  both  in  England  and  America, 
recognize  that  where  mines  or  mining  property  are  the  sub- 
ject of  the  contract  time  is  of  the  essence,  independent  of 
any  express  stipulation  inserted  in  the  instrument." 

In  Waterman  v.  Baies,  144  U.  S.  394,  [36  L.  Ed.  479,  12 
Sup.  Ct.  Rep.  646],  one  of  the  syllabi  reads:  "Time  may 
become  of  the  essence  of  a  contract  for  the  sale  of  property, 
not  only  by  the  express  terms  of  the  parties,  but  from  the 
very  nature  of  the  property  itself;  mining  property  requires 
the  parties  interested  in  it  to  be  vigilant  and  active  in  assert- 
ing their  rights."  This  rule  is  approved  in  Skookum  OH 
Co,  V.  Thomas^  162  Cal.  539,  [123  Pac.  363].    The  reaspn  of 
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this  rule  is  that  mining  property  is  of  that  peculiar  char- 
acter that  it  is  subject  to  frequent,  sudden  or  great  fluctua- 
tion in  value,  and  to  permit  an  advantage  to  be  gained  or 
great  loss  to  be  suffered  by  long  and  unreasonable  delay  in 
demanding  a  conveyance  or  the  money  stipulated  to  be  paid 
for  such  land  would  constitute  the  transaction  an  uncon- 
scientious one. 

Under  the  above-stated  principles,  and  the  facts  as  they 
are  made  to  appear  here,  the  conclusion  is  inevitable  that  the 
plaintiff,  by  postponing  the  taking  of  steps  looking  to  the 
acquisition  of  his  rights  under  the  contract,  was  guilty  of 
ladies,  and  that  by  reason  thereof  his  right  of  action  on  the 
contract  is  barred.  {Marsh  v.  Lott,  156  Cal.  643,  648,  [105 
Pac.  968] ;  Hopkins  v.  Leivis,  18  Cal.  App.  107,  113,  [122 
Pac  433].) 

The  land  involved  in  this  controversy  is  admittedly  mining 
property.  By  the  agreement,  as  we  have  seen,  the  corpora- 
tion bound  itself  to  convey  to  the  plaintiff  when  it  acquired 
title  to  the  land.  This  agreement  necessarily  implied  that  at 
the  same  time  the  plaintiff  would  perform  his  part  of  the 
contract.  And  thus  the  time  was  definitely  fixed  when 
either,  by  offering  to  perform  the  condition  to  which  he  had 
bound  himself,  could  put  the  other  in  default.  The  cor- 
poration failed  to  perform  its  obligation,  and,  of  course,  the 
plaintiff  knew  it  He  further  knew,  or  at  least  was  well 
justified  in  assuming,  from  the  fact  that  the  corporation  was 
as  against  him  an  applicant  for  a  patent  to  the  land,  that 
the  latter  desired  to  retain  it,  and  this,  too,  notwithstanding 
its  agreement  to  relinquish  the  title  to  him  after  the  patent 
was  received.  If,  then,  it  was  his  intention  or  desire  to 
secure  the  conveyance,  he  should  have  been  active  and  vigi- 
lant in  the  matter  of  the  enforcement  of  his  rights  there- 
under, and  not  have  been  guilty  of  that  procrastination  or 
inaction  or  passiveness  which  will  be  held  to  constitute  acqui- 
escence in  the  breach  of  a  contract  of  this  character  or  to 
raise  the  presumption  of  the  abandonment  thereof.  Nor  has 
he  shown  any  admissible  reason  or  valid  excuse  for  his  long 
period  of  inaction  and  passiveness. 

A  court  of  equity  does  not  encourage  the  litigation  of  stale 
claims.  It  will  not  grant  aid  to  those  who  slumber  upon 
their  rights.  Nothing  can  call  that  court  into  activity  but 
conscience,  good  faith  and  diligence,  and  where  these   (or 
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any  of  them)  are  wanting,  it  will  remain  passive  and  do 
nothing. 

It  is  further  to  be  suggested  that  it  is  to  be  presumed,  from 
the  fact  that  the  title  to  the  property  has  been  in  the  cor- 
poration  or  its  successors  (the  trustees)  during  the  entire 
period  intervening  between  the  date  of  the  issuance  of  the 
patent  to  the  corporation  and  the  date  upon  which  the  plain- 
tiff for  the  first  time  made  a  move  to  secure  a  conveyance, 
that  the  corporation  and  its  successors  have  paid  the  annual 
taxes  accruing  against  said  property.  The  agreement  pro- 
vides that  the  corporation  shall  convey  the  property  to  the 
plaintiff  ''free  and  dear  of  all  encumbrances/'  which  in- 
clude taxes  and  assessments  levied  upon  and  against  prop- 
erty. (Civ.  Code,  sec.  1114.)  It  will  hardly  be  contended 
that  the  agreement  contemplates  that  the  corporation  should 
be  charged  indefinitely  with  the  payment  of  the  taxes  levied 
against  the  property,  and,  since  the  duty  or  obligation  of 
taking  the  initiative  in  the  consummation  of  the  agreement 
rested  upon  the  one  no  less  than  upon  the  other  of  the  par- 
ties thereto,  it  would  seem  that  the  failure  of  the  plaintiff 
to  offer  to  pay  the  taxes  which  had  presumably  been  paid 
by  the  corporation  upon  the  property  for  over  seven  years, 
means  a  failure  to  offer  to  do  complete  equity  in  the  prem- 
ises. 

The  appellant  makes  a  number  of  other  points  in  impeach- 
ment of  the  judgment,  but,  as  we  believe  the  action  here  is 
barred  by  lac^s,  those  points  need  not  be  considered. 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  24,  1917* 


Digitized  by 


Google 


March,  1917.]     Sweeney  v.  Board  op  Trustees.  331 


[dr.  No.  1652.    Third  Appellate  Diatrict.— March  27,  1917.] 

MART  SWEENEY,  Executrix,  etc.,  Petitioner,  v.  BOARD 
OP  TRUSTEES  OF  AUBURN  SCHOOL  DISTRICT, 
etc..  Respondent. 

ICeohanio's  Lien — NonoB  to  Withhold— School  Pbopertt— Eight  of 
TRUSTEES. — ^Under  eeotion  1184  of  the  Code  of  Civil  Procedure,  as 
amended  in  1911,  providing  that  upon  the  giving  of  a  notice  to 
withhold,  the  owner  of  property  not  sabject  to  mechanics'  liens  shall 
withhold  from  the  contractor  snficient  money  to  cover  the  claim 
embraced  in  the  notice,  a  school  district  is  justified  in  refusing  to 
issue  its  warrant  for  the  balance  due  the  contractor  on  the  construc- 
tion of  a  school  buDding,  where  prior  to  the  demand  for  the  issuance 
of  the  warrant,  the  district  was  served  with  withhold  notices  by 
laborers  and  materialmen  who  performed  labor  and  furnished  mate- 
rial for  the  building. 

Id. — ^Resobt  to  Bond  —  Bbmsdt  not  Exclusiye. — ^The  remedy  given 
laborers  and  materialmen  to  resort  to  the  bond  given  under  section 
1183  of  the  Code  of  Civil  Procedure  is  not  exclusive. 

APPLICATION  for  a  Writ  of  Mandate  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  compel  a  board  of  school  trustees  to  issue  its  war- 
rant for  the  balance  due  on  a  contract  for  the  construction 
of  a  school  building. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  H.  Johnson,  and  W.  H.  Ashby,  for  Petitioner. 

Meredith,  Landis  &  Chester,  and  Chas.  A.  Swisler,  for  Re- 
spondent 

CHIPMAN,  P.  J.— Mandate.  It  appears  from  the  peti- 
tion that,  on  March  29, 1915,  defendant  entered  into  a  written 
contract  with  plaintiflE's  testate,  by  which  he  agreed  to  fur- 
nish the  materials  and  erect  for  defendant  a  school  building 
for  the  agreed  price  of  $35,725 ;  that  before  entering  upon  the 
performance  of  said  work  the  said  Hayes  filed  with  defendant 
a  good  and  sufficient  bond  in  a  sum  not  less  than  one-half  the 
total  amount  payable  by  the  terms  of  said  contract,  which 
said  bond  was  duly  executed,  filed,  and  approved  according 
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to  the  requirements  of  the  act  approved  May  1,  1911  [Stats. 
1911,  p.  1422],  entitled  *'An  act  to  amend  an  act  entitled  *An 
act  to  secure  the  payment  of  the  claims  of  materialmen, 
mechanics,  or  laborers,  employed  by  contractors  upon  state, 
municipal  or  other  public  work,'  *'  approved  March  27,  1897, 
'*and  was  given  for  the  purpose  of  securing  the  payment  of 
such  claims";  that  the  said  Hayes  duly  performed  all  the 
conditions  of  said  contract  and  completed  said  building  on  or 
about  February  12,  1916,  and  said  building  was  duly  ac- 
cepted by  defendant  and  used  thereafter  as  a  public  school 
building;  that  the  whole  sum  of  $35,725  is  long  past  due  and 
there  remains  unpaid  thereon  the  sum  of  $10,844.75 ;  that  at 
all  times  mentioned  there  was  in  the  hands  of  and  subject 
to  the  order  of  defendant,  appropriated  for  the  specific  pur- 
pose of  paying  said  indebtedness,  more  than  suflScient  to  pay 
said  balance  of  $10,844.75;  that  the  final  certificate  of  the 
completion  of  said  building  of  the  architect  of  defendant 
duly  issued  and  is  in  the  hands  of  defendant;  that  all  pay- 
ments on  said  contract  were  made  by  warrants  drawn  by 
defendant  payable  to  said  Hayes;  that  there  is  still  due, 
owing,  and  unpaid  to  said  Hayes  on  said  contract  the  sum 
of  $10,844.75  for  the  payment  of  which  petitioner  has  duly 
demanded  of  defendant  the  warrant  for  said  sum,  but  de- 
fendant has  refused  and  still  refuses  to  issue  the  same.  The 
death  of  said  Hayes  and  appointment  of  plaintiff  as  execu- 
trix of  his  last  will  are  alleged. 

A  general  demurrer  was  filed  and  also  an  answer.  Among 
other  facts  it  is  alleged  in  the  answer  that  a  large  number 
of  persons,  naming  them,  ''claim  to  have  furnished  materials 
in  the  construction  of  said  school  building  or  to  have  ren- 
dered and  performed  work,  labor  and  services  thereon.**  It 
is  further  idleged  as  follows: 

''5.  That  each  and  all  of  said  persons  have  heretofore  and 
had  prior  to  any  demand  being  made  on  the  respondent  by 
the  said  petitioner  herein,  or  the  said  George  S.  Hayes,  for 
an  order  or  warrant  for  the  payment  of  any  sum  whatever 
payable  under  said  contract,  made  demand  upon  and  filed 
with  respondent  notices  that  they  had  respectively  performed 
labor,  or  furnished  materials,  or  both,  to  the  said  George  S. 
Hayes,  or  to  other  persons  claiming  to  have  been  acting  by 
authority  of  said  George  S.  Hayes,  and  stating  in  general 
terms  the  kind  of  labor  and  materials  and  the  name  of  the 
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person  to,  or  for  whom,  the  same  was  done  or  furnished,  or 
both,  and  of  the  whole  agreed  to  be  done  or  famished,  or 
both.  That  such  notices  were  respectively  delivered  by  each 
and  all  of  the  said  persons,  firms  and  corporations  herein- 
before named  and  left  with  respondent  and  were  in  writing. 
That  each  and  all  of  said  notices  demanded  of  respondent 
that  it  withhold  from  the  said  George  S.  Hayes  sufficient 
money  due,  or  that  might  become  due,  to  said  George  S. 
Hayes  to  answer  such  daims  and  each  and  all  of  said  re- 
spective claims.  That  said  notices  in  all  respects  complied 
with  section  1184  of  the  Code  of  Civil  Procedure. 

''6.  Avers  that  the  claims  of  said  various  persons,  and  the 
amounts  specified  in  the  notice  of  the  said  various  persons 
hereinbefore  named  filed  and  left  with  respondent,  exceed  the 
sum  of  $21,000. 

**7.  Avers  that  neither  the  respondent,  Auburn  School 
District,  nor  the  Board  of  Trustees  of  said  Auburn  School 
District,  nor  any  member  of  said  board  of  trustees  has  any 
knowledge,  information  or  belief  as  to,  and  is  ignorant  of  the 
merits  of,  the  respective  claims  of  the  hereinbefore  named 
persons,  firms  and  corporations  to  the  balance  of  said  moneys 
payable  under  said  contract,  and  does  not  know  to  whom  said 
balance  should  be  paid." 

It  was  agreed  by  counsel  at  the  argument  that  such  alleged 
notices  were  duly  given  as  alleged,  and  that  the  sole  question 
to  be  determined  is  whether  they  justified  the  defendant  in 
refusing  to  issue  the  warrant  demanded  by  plaintiff. 

Section  1184  of  the  Code  of  Civil  Procedure  reads  as  fol- 
lows: *'Any  of  the  persons  mentioned  in  the  preceding  sec- 
tion, except  the  contractor,  may  at  any  time  give  to  the  owner 
a  notice  that  they  have  performed  labor  or  furnished  mate- 
rials, or  both,  to  the  contractor  or  other  person  acting  by 
the  authority  of  the  owner,  or  that  they  have  agreed  to  do 
so,  stating  in  general  terms  the  kind  of  labor  and  materials 
and  the  name  of  the  person  to  or  for  whom  the  same  was  done 
or  furnished,  or  both,  and  the  amount  in  value,  as  near  as 
may  be,  of  that  already  done  or  furnished,  or  both,  and  of 
the  whole  agreed  to  be  done  or  furnished,  or  both,  and  any 
of  said  persons  who  shall  on  the  written  demand  of  the  owner 
refuse  to  give  such  notice  shall  thereby  deprive  himself  of 
the  right  to  claim  a  lien  under  this  chapter.  Such  notice 
may  be  given  by  delivering  the  same  to  said  owner  personally. 
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or  by  leaving  it  at  his  residence  or  place  of  business  with 
some  person  in  charge,  or  by  delivering  it  to  his  architect, 
or  by  leaving  it  at  the  latter 's  office  with  some  person  in 
charge.  No  such  notice  shall  be  invalid  by  reason  of  any 
defect  in  form,  provided,  it  is  sufficient  to  inform  the  owner 
of  the  substantial  matters  herein  provided  for.  Upon  such 
notice  being  given  H  shall  be  lawfvi  for  th^  owner  to  with- 
hold,  and  in  the  case  of  property  which,  for  reasons  of  public 
policy  or  otherwise,  is  not  subject  to  the  Uens  in  this  chapter 
provided  for,  the  owner  or  person  who  contracted  with  the 
contractor,  shaU  withhold  from  his  contractor  sufficient 
money  due  or  that  may  becoms  due  to  such  contractor  to 
answer  such  claim  and  any  lien  that  may  be  filed  therefor 
including  the  reasonable  cost  of  any  litigcttion  thereunder.' ' 

The  question  now  here  arises  out  of  that  part  of  the  sec- 
tion quoted  in  italics.  This  section  has  long  existed  sub- 
stantially in  its  present  form  with  the  exception  that  by 
the  amendment  of  1911  (Stats.  1911,  p.  1315)  there  was 
introduced  the  following  in  the  last  paragraph:  ''and  in  the 
case  of  property  which,  for  reasons  of  public  policy  or  other- 
wise, is  not  subject  to  the  liens  in  this  chapter  provided  for," 
the  owner  shall  withhold,  etc.  The  nature  and  effect  of  the 
notice  referred  to  in  the  statute  as  it  stood  prior  to  the 
amendment  of  1911  was  stated  in  Diamond  Match  Co.  v.  SU- 
berstein,  165  Cal.  282,  288,  [131  Pac.  874].  It  was  there  said 
that  it  was  intended  to  serve  as  an  ''equitable  assignment"; 
that  the  notice  "is  a  form  of  equitable  subrogation  regulated 
by  statute,"  and  "entitled  the  persons  serving  the  notice  to 
receive  so  much  of  the  money  due  the  contractor  as  would 
satisfy  the  claims  of  the  persons  giving  notice";  that  the 
"right  to  a  recovery  of  the  money  so  garnished  by  the  notice 
does  not  depend  upon  the  establishment  of  a  lien,"  but  is  "a 
cumulative"  remedy.  The  decisions  of  the  supreme  court 
settling  the  foregoing  principles  are  cited  in  the  opinion. 

The  case  of  MUes  v.  Ryan,  172  Cal.  205,  208,  [157  Pac.  5], 
was  a  case  similar  to  the  one  in  hand.  It  was  there  pointed 
out  that,  under  the  decisions  of  which  Mayrhofer  v.  Board 
of  Education,  89  Cal.  110,  [23  Am.  St  Rep.  451,  26  Pac. 
646],  is  an  example,  neither  the  constitution  nor  the  statute 
gives  laborers  or  materialmen  any  lien  against  public  build- 
ings, and  in  the  opinion  of  the  court  it  is  shown  why  in  the 
very  nature  of  such  cases  no  lien  should  be  given,  and  that 


Digitized  by 


Google 


March,  1917.]     Swrbnbt  v.  Boabd  of  Tbustbbs.  335 

the  rights  of  laborers  and  materialmen  must  be  determined 
by  section  1184  of  the  Code  of  Civil  Procedure.  Quoting 
the  provision  above  italicized,  the  court  said:  ''The  provision 
in  the  last  quotation  referring  to  property  not  subject  to  the 
liens  was  added  by  the  amendment  of  1911.  It  merely  put 
in  statutory  form  the  previous  decisions  of  this  court.  In 
other  respects  the  section  is  substantially  the  same  as  it  was 
prior  to  said  amendment.  It  has  been  held  that  the  pro- 
ceeding authorized  by  this  section  is  substantially  an  equi- 
table garnishment  by  the  claimant  of  the  fund  due  the  con- 
tractor from  the  owner  {Bates  v.  Santa  Barbara,  90  Cal.  543, 
[27  Pac.  438]),  and  that  it  secures  to  the  person  giving  the 
notice  a  claim  on  the  funds  due  which  is  paramount  to  that 
of  the  contractor,  or  any  other  person  claiming  under  him 
by  assignment  or  attachment  made  after  the  service  of  the 
notice.  (First  National  Bank  v.  Ferris  Irr.  Dist,,  107  Cal. 
55,  [40  Pac.  45] ;  Newport  etc.  Co.  v.  Drew,  125  Cal.  585,  [58 
Pac.  187] ;  Long  Beach  School  Dist  v.  Lutge,  129  Cal.  409, 
[62  Pac.  36].)  To  the  foregoing  cases  may  be  added  Clark 
V.  Beryle,  160  Cal.  306,  311,  [116  Pac.  739];  Dorris  v. 
Alturas  School  Dist.,  25  Cal.  App.  30,  [142  Pac.  795] ;  Suisun 
Lumber  Co.  v.  Fairfield  School  Dist.,  19  Cal.  App.  587,  595, 
[127  Pac.  349]. 

MUes  V.  Ryan,  172  Cal.  205,  [157  Pac.  5],  involved  the 
priority  of  right  between  the  labor  claimant  and  an  attach- 
ing judgment  creditor  who  had  served  his  notice  of  garnish- 
ment or  attachment  upon  the  owner  before  the  laborer  had 
served  his  notice  upon  the  owner.  The  court  held  that  the 
attachment  took  priority.  But  it  very  clearly  appears  that 
had  the  laborer's  notice  been  served  before  the  attachment, 
his  claim  would  have  been  held  good  against  the  fund  in  the 
hands  of  the  owner  belonging  to  the  contractor  by  reason  of 
the  notice  and  section  1184. 

It  is  further  contended  that  the  remedy  given  laborers  and 
materialmen  to  resort  to  the  bond  given  under  section  1183 
is  exclusive.  In  the  Diamond  Match  Company  case,  supra, 
it  was  shown  that  the  money  garnished  by  means  of  the 
notice  does  not  depend  upon  the  establishment  of  a  lien  but 
is  a  cumulative  remedy.  The  lien  provided  for  is  found  in 
section  1183  as  is  also  the  bond  required  to  be  given.  The 
one  is  no  more  exclusive  than  the  other,  nor  is  the  remedy  by 
notice  less  cumulative  to  the  one  than  to  the  other.     {Oold- 
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tree  y.  City  of  San  Diego,  8  Cal.  App.  505,  [97  Pac.  216].) 
See  a  very  careful  and  timely  opinion  as  to  the  purpose  and 
scope  of  the  Amendatory  Act  of  1911  in  Boystone  Co.  v. 
Darling,  171  Cal.  526,  [154  Pac.  15]. 
The  writ  is  denied. 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  1941.    Second  Appellate  District.— March  28,  1917.] 

BARNETT  SCHNIEROW,  Respondent,  v.  W.  S.  BOUTAGY 
et  al..  Appellants. 

Landlord  and  Tenant — Agreement  for  Lease  or  Storeroom — ^Dam- 
ages FOR  Breach. — In  an  action  to  recoTer  damages  for  the  breach 
of  a  contract  whereby  the  defendant  agreed  to  lease  to  the  plaintiff 
a  storeroom  then  in  process  of  construction,  the  plainti£F  is  not  enti- 
tled to  recover  any  damages  for  the  loss  incurred  by  him  in  selling 
his  business  at  another  location,  as  the  parties,  when  they  made 
the  contract,  did  not  contemplate  that  plaintiff  in  reliance  upon 
their  agreement  should  give  his  property  away  or  sell  it  at  a  sacrifice. 

Id. — Damages  for  Breach  of  Contract. — The  damages  that  can  be  re- 
covered for  a  breach  of  a  contract  are  only  such  as  may  reasonably 
be  supposed  to  have  been  within  the  contemplation  of  the  parties 
at  the  time  of  the  making  of  the  contract,  as  the  probable  result  of 
a  breach;  other  damages  are  too  remote. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  H.  Puller,  for  Appellants. 

Baird,  Gerecht  &  Chambers,  for  Respondent 

SHAW,  J. — Plaintiff  obtained  judgment  in  the  sum  of 
$502  against  defendants  as  damages  for  breach  of  a  contract 
whereby  the  latter  agreed  to  lease  to  the  former  a  storeroom 
then  in  process  of  construction.  Defendants  appeal  upon 
the  judgment-roll. 

As  alleged  in  the  complaint  and  found  by  the  court,  plain- 
tiff in  reliance  upon  defendants'  agreement,  disposed  of  bis 
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business  on  Temple  Street  at  a  loss  of  four  hundred  dollars, 
changed  his  residence  at  a  cost  of  $15,  and  incurred  a  loss  of 
time,  to  his  damage  in  the  sum  of  $87,  in  securing  another 
storeroom. 

Conceding  the  loss  of  time  and  expense  of  removal  incurred 
by  plaintiff  so  found  by  the  court  to  have  been  a  detriment 
proximately  caused  by  the  breach  of  defendants'  contract, 
we  are  unable  to  perceive  how  the  loss  due  to  the  sacrifice 
sale  of  his  business  could  be  attributed  to  such  breach.  ''It 
is  the  well-settled  general  rule  of  damages  for  any  breach 
of  contract  that  the  damages  that  can  be  recovered  for  a 
breach  are  only  such  as  may  reasonably  be  supposed  to  have 
been  within  the  contemplation  of  the  parties  at  the  time  of 
the  making  of  the  contract,  as  the  probable  result  of  a  breach. 
Other  damages  are  too  remote."  (Hunt  Bros.  Co.  v.  San 
Lorenzo  Water  Co.,  150  Cal.  51,  [7  L.  R.  A.  (N.  S.)  913,  87 
Pac.  1093].)  Certainly  the  parties,  when  they  made  the  con- 
tract,  did  not  contemplate  that  plaintiff  in  reliance  upon  their 
agreement  should  give  his  property  away  or  sell  it  at  a  sac- 
rifice. In  cases  of  this  character,  the  measure  of  damages 
for  a  breach  of  contract  "is  the  amount  which  will  compen- 
sate the  party  aggrieved  for  all  the  detriment  proximately 
caused  thereby,  or  which,  in  the  ordinary  course  of  things, 
would  be  likely  to  result  therefrom."  (Civ.  Code,  sec.  3300.) 
Upon  this  record,  the  loss  incurred  by  plaintiff  in  selling  his 
business  at  a  sacrifice  cannot  be  attributed  to  the  act  of  de- 
fendants in  refusing  to  comply  with  their  contract.  {Mit- 
cheU  V.  Clarke,  71  Cal.  163,  [60  Am.  Rep.  529, 11  Pac.  882].) 
Indeed,  had  there  been  no  breach  of  the  contract  on  the  part 
of  defendants,  plaintiff's  loss  would  have  been  precisely  the 
same. 

Under  this  view,  it  is  apparent  that  the  findings  do  not 
support  the  judgment  rendered  by  the  court;  nevertheless 
justice  between  the  parties  may  be  accomplished  by  a  modi- 
fication thereof.  It  is,  therefore,  ordered  that  the  judgment 
be  modified  by  deducting  therefrom  the  sum  of  four  hundred 
dollars,  leaving  a  balance  of  $102 ;  and  since  as  thus  modified 
plaintiff  is  not  entitled  to  costs  (Code  Civ.  Proc,  sec.  1025), 
the  award  of  $15.70  as  costs  of  suit  is  stricken  therefrom.  As 
thus  modified  the  judgment  is  afSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 
99  0^\.  App.— ?? 
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[Civ.  No.  2050.    Second  Appellate  District.— March  28,  1917.] 

E.  C.  EDDIE,  Respondent,  v.  GAGE  MANUFACTURING 
COMPANY  (a  Corporation),  et  al.,  Defendants;  C.  E. 
McCLAY,  Appellant. 

Landlord  and  Tenant— Assignment  of  Leasb— Consent  of  Landlord 
— LiABiUTY  of  Assignors  for  Bents. — ^Written  consent  given  to  an 
assignment  of  a  lease  does  not  have  the  effect  of  releasing  the  lessees 
from  their  obligation  to  paj  the  rent  reserved  in  the  lease,  where 
the  assignment  imposed  no  obligation  on  the  assignees  to  pay  the 
rent,  and  the  consent  was  conditioned  upon  the  assignees  complying 
with  the  terms  of  the  lease  without  anj  release  of  the  assignors. 

Id. — Recovery  of  Rents  —  Evidengb — Oral  Agreement  to  Release 
Lessee. — In  an  action  against  the  lessees  to  recover  the  rents,  evi- 
dence is  inadmissible  that  the  plaintiff  orally  agreed  to  release  the 
defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hyman  Schwartz,  for  Appellant 

T.  C.  Gould,  for  Respondent 

SHAW,  J. — In  this  action  plaintiflP  sought  a  recovery  of 
money  alleged  to  be  due  under  the  terms  of  a  lease  of  real 
estate  made  by  him  to  defendants  McClay,  Gage,  Freeman, 
Lloyd  and  Gage  Manufacturing  Company,  a  corporation,  who 
thereafter  by  assignment  transferred  the  same  to  the  Union 
Car  Company,  a  corporation.  Judgment  went  for  plaintiff, 
from  which,  and  an  order  denying  his  motion  for  new  trial, 
C.  E.  McClay  alone  appeals. 

The  instrument  whereby  the  transfer  was  effected  was  a 
naked  assignment  and  did  not  purport  to  impose  any  obli- 
gation upon  the  assignee  to  pay  the  rent  reserved  in  the  lease. 
Indorsed  thereon  and  signed  by  plaintiff,  was  an  instrument 
in  writing  as  follows:  **I  hereby  consent  to  the  transfer  of  a 
certain  lease  on  683  Antonio  St.,  from  Jay  Gage,  C.  E.  Mc- 
Clay, 0.  E.  Freeman,  and  C,  T.  Lloyd  to  Union  Car  Co.,  a 
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corporation,  provided  that  said  Union  Car  Co.  complies  with 
all  the  legal  formalities  through  its  board  of  directors,  .  .  . 
in  accepting  this  transfer  and  agreeing  to  comply  with  the 
terms  of  said  lease.  ..."  While,  as  shown  by  the  record, 
the  assignee  adopted  a  resolution  accepting  the  assignment 
of  the  lease,  it  made  no  promise  whatever  to  pay  any  rent 
thereunder,  nor  in  any  manner  whatsoever  agreed  to  comply 
with  the  terms  of  the  lease.  Under  these  circumstances,  the 
court  properly  found  this  consent  to  the  transfer  of  the  lease- 
hold estate  did  not  release  the  defendants  from  their  obliga- 
tion upon  the  covenant  to  pay  the  rent.  Indeed,  had  the 
consent  been  unconditional,  or  had  the  assignee  complied  with 
the  conditions  so  exacted,  the  finding  would  not  have  been 
subject  to  attack  upon  the  record  here  presented.  (Bonetti 
V.  Treat,  91  Cal.  223,  [14  L.  R.  A.  151,  27  Pac  612] ;  Bros- 
nan  v.  Kramer,  135  Cal.  36,  [66  Pac.  979] ;  24  Cyc,  p.  1177.) 

Neither,  since  it  would  have  violated  a  fundamental  rule 
of  evidence,  did  the  court  err  in  refusing  to  permit  defend- 
ants to  introduce  evidence  tending  to  show  that  plaintiff 
orally  agreed  to  release  appellant  and  his  colessees  from  any 
and  all  liability  upon  their  covenant  to  pay  the  rent  reserved 
in  the  lease. 

There  is  no  ground  upon  which  to  base  the  claim  of  a  sur- 
render to  the  lessor  of  the  leasehold  estate  by  operation  of 
law.  As  we  have  seen,  the  consent  made  by  plaintiff  to  the 
assignment  was  not  only  upon  conditions  never  complied 
with  by  the  assignee,  and  who,  as  disclosed  by  the  record, 
never  paid  any  rent  to  plaintiff,  but  it  did  not  purport  to  con- 
stitute a  release  of  defendants.  No  facts  whatsoever  are 
made  to  appear  which  tend  in  the  slightest  degree,  by  impli- 
cation or  otherwise,  to  show  an  intent  on  the  part  of  the 
lessor  to  accept  a  surrender  of  the  lease.  On  the  contrary, 
so  far  as  shown,  plaintiff  looked  to  appellant  and  his  colessees 
for  the  payment  of  rent  and  compliance  with  its  terms. 

We  are  unable  to  perceive  any  merit  in  the  appeal,  and  the 
judgment  and  order  are  affirmed. 

Conreyi  P.  J.,  and  James,  J.,  concurred. 
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[Grim.  No.  533.    Second  Appellate  IMBtrfet.— Mareb  28,  1917.] 

THE   PEOPLE,   Respondent,   v.   JOSE    GONZALES, 

Appellant 

Criminal  Law— Mubdert—Evidengk— Dying  Declarations. — ^In  a  prose- 
eution  for  the  crime  of  murder,  declarations  made  by  tbe  deceased 
immediately  after  being  shot  that  he  was  done,  that  he  was  going 
to  die,  and  that  he  thought  he  was  dead,  indicate  a  sense  of  impend- 
ing death  sufficient  to  render  them,  together  with  certain  other  state- 
ments made  at  the  same  time,  admissible  as  dying  declarations. 

Id. — ^Previous  Threats — Striking  Out  of  Testimony— Foundation  not 
Laid. — In  a  prosecution  for  the  crime  of  murder  there  is  no  error 
in  granting  a  motion  to  strike  out  testimony  of  previous  threats 
made  by  the  deceased,  where  at  the  time  the  motion  was  g^ranted,  no 
testimony  had  been  introduced  of  any  overt  act  or  attack  upon  the 
defendant  by  the  deceased. 

Id. — ^Homicide— When  Justifiable. — A,  homicide  is  not  justifiable  unless 
it  is  shown  that  the  slayer  was  at  the  time  of  the  killing  in  apparent 
imminent  danger  of  losing  his  life,  or  of  sustaining  serious  bodily 
injury,  and  previous  threats,  unaccompanied  by  some  hostile  act| 
do  not  aif  ord  such  justification. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County,  and  from  an  order  denying  a  new  triaL  Milton  T. 
Farmer,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

W.  C.  Dorris,  and  Henry  B.  Holsinger,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent 

SHAW,  J. — ^Appellant  was  convicted  of  the  crime  of  mur- 
der in  the  first  degree,  and,  in  accordance  with  the  verdict 
rendered,  sentenced  to  imprisonment  for  life. 

Deceased,  Abraham  Morales,  with  his  wife  and  others, 
among  whom  was  appellant,  attended  a  gathering  at  the  house 
of  a  neighbor  on  the  evening  of  August  13,  1916.  About  9 
o'clock,  P.  M.,  defendant  requested  deceased  to  step  out  of 
the  house  with  him,  ostensibly  for  the  purpose  of  a  private 
conversation ;  whereupon  deceased  left  his  wife  and  went  out* 
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side  with  defendant  A  few  minutes  thereafter  a  pistol  shot 
was  heard  and  Morales  was  found  a  short  distance  from  the 
house,  suffering  from  a  bullet  wound  which  caused  his  death 
three  days  later. 

The  court  permitted  the  prosecution  to  introduce  state- 
ments made  by  deceased  immediately  after  being  shot.  Their 
reception  in  evidence  was  objected  to  upon  the  ground  that 
they  were  not  made  under  a  sense  of  impending  death,  and 
therefore  inadmissible  as  d3dng  declarations.  Touching  the 
question,  deceased,  when  found  lying  upon  the  ground,  among 
other  things,  said:  ''He  [referring  to  defendant]  took  advan- 
tage of  me;  run  me  out  friendly  and  now  done  me.  I  am 
done."  ''Joe  [referring  to  defendant]  took  advantage  of 
me ;  got  me  out  there  friendly  and  shot  me.  Now  I  am  done." 
"I  am  done;  lift  me  up."  "I  am  in  a  dying  condition;  I 
am  sure  I  am  going  to  die."  "He  took  advantage  of  me. 
1  think  he  killed  me  all  right;  I  think  I  am  dead."  The  wife 
of  deceased  testified:  "He  said  he  was  going  to  die,  and  that 
he  was  going  to  leave  me  very  far  from  my  parents;  that  he 
[Qonzales]  had  not  spoken  to  him  as  a  man ;  that  if  he  had 
spoken  to  him  as  a  man,  he  would  have  defended  himself." 
In  People  v.  Cord,  157  Cal.  568,  [108  Pac.  514],  it  is  said: 
"Where  a  person  has  been  fatally  wounded,  is  in  sore  dis- 
tress therefrom,  and  believes  that  he  will  not  recover  and  is 
soon  about  to  die,  his  statement  made  in  this  belief  relating 
to  the  cause  of  his  injury  is  admissible,  if  it  appears  that  he 
subsequently  died  from  the  direct  effects  of  the  wound." 
Measured  by  this  rule,  the  admission  of  the  statements  so 
made  by  deceased  did  not  constitute  error. 

Testimony  was  offered  to  the  effect  that  some  three  months 
prior  to  the  homicide,  an  altercation  occurred  between  defend- 
ant and  deceased,  at  which  time  blows  were  exchanged,  and 
upon  being  separated,  the  deceased  said:  "Later  I  will  settle 
this";  and,  referring  to  himself  and  defendant,  said  that 
"they  would  settle  it  in  a  very  short  time."  Objection  was 
made  to  this  line  of  testimony  upon  the  ground  that  no 
i'oundation  was  laid  for  its  introduction,  since  there  was  no 
eddence  of  an  overt  act  or  attack  being  made  upon  defend- 
ant by  the  deceased.  Thereupon  counsel  for  defendant  said; 
"If  I  can't  connect  this  up,  I  will  consent  that  it  be  stricken 
oat."  Thereupon  the  evidence  was  admitted,  and  upon  the 
conclusion  of  the  testimony  of  the  witness  the  district  attor- 
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ney  moved  to  strike  out  the  testimony  upon  the  same  ground 
upon  which  he  had  objected  to  its  reception.  The  motion 
was  granted.  In  People  v.  Campbell,  59  CaL  247,  [43  Am. 
Rep.  257],  it  is  said:  "If  A  threatens  the  life  of  B,  this  fact 
will  not  of  itself  justify  B  in  killing  A.  There  must  be  some 
act  on  the  part  of  the  person  making  the  threat,  from  which 
it  appears  that  there  is  real  or  apparent  danger  of  the  execu- 
tion of  the  threat."  When  this  evidence  was  tendered  there 
was  no  testimony  whatsoever  tending  to  show  any  act  of 
aggression  committed  by  deceased  at  the  time  of  the  homicide 
indicating  that  he  intended  to  attack  defendant.  Since  there 
was  neither  claim  nor  proof  of  a  hostile  demonstration  by 
deceased  at  the  time  of  the  homicide,  the  fact  that  he  had 
theretofore  made  threats  against  defendant,  could  not  justify 
the  latter  in  killing  him.  The  law  does  not  justify  a  homi- 
cide, unless  it  is  shown  that  the  slayer  was  at  the  time  of 
the  killing  in  apparent  imminent  danger  of  losing  his  life, 
or  of  sustaining  serious  bodily  injury;  and  previous  threats, 
unaccompanied  by  some  hostile  act,  do  not  afford  such  jus- 
tification. **  Previous  threats  alone,  unless  coupled  at  the 
time  with  an  apparent  design  then  and  there  to  carry  them 
into  effect,  will  not  justify  a  deadly  assault  by  the  other 
party."  {People  v.  Scoggins,  37  Cal.  683.)  As  shown  by 
the  record,  the  objection  urged  to  the  introduction  of  the  evi- 
dence and  the  argument  used  in  support  of  the  motion  to 
strike  out,  as  well  as  the  language  used  by  the  court  in  grant- 
ing  the  motion,  were  all  calculated  to  acquaint  defendant's 
counsel  with  the  ground  upon  which  the  ruling  was  made. 
Nevertheless,  he  did  not  offer  to  reintroduce  the  evidence, 
after  defendant's  testimony  was  received,  to  the  effect  that 
after  the  deceased,  at  defendant's  request,  accompanied  him 
outside  the  house,  deceased  "got  mad  when  I  told  him  about 
the  paper,  .  .  .  (and)  came  after  me  and  struck  me  three  or 
four  times  and  tore  my  shirt.  It  was  then  that  I  drawed  the 
gun,  and  he  took  hold  of  it  and  as  I  pulled  the  gun  back,  why 
the  gun  went  off,  and  that  was  all."  Assuming  the  act  of 
deceased  to  have  been  such  as  would  have  justified  defendant 
in  apprehending  danger  of  great  bodily  harm,  there  was  no 
evidence  of  it  when  the  ruling  so  complained  of  was  made, 
and  no  offer  to  make  such  showing  preceding  the  ruling  of 
the  court,  when  it  must  have  been  apparent  to  counsel  that 
for  want  thereof  the  court  deemed  it  inadmissible.     Under 
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the  circumstances  shown,  it  cannot  be  said  the  court  erred  in 
granting  the  motion  to  strike  out. 

The  judgment  and  order  from  which  the  appeals  are  prose- 
cuted are  affirmed. 

Conrey,  P.  J.|  and  James,  J.,  concurred. 


[CIt.  No.  19B2.    Second  Appellate  District.— Mareli  28,  1917.] 

C.  S.  YOUNG,  AppeUant,  v.  Estate  of  C.  A.  CANFIBLD, 

Respondent 

CONTBAOT— SeBYIOES   m  PUBOHASINO   LAND — FEACTION   07   NiT  PttOllTS 

ON  Besalb— Interest  not  Chabgeabls. — ^An  owner  of  land  is  not 
entitled  under  the  terms  of  a  letter  reciting  that  it  was  his  under* 
standing  and  agreement  that  the  person  to  whom  the  letter  was 
addressed  was  to  have  one-third  of  the  net  profits  arising  from  the 
operation  or  final  sale  of  the  property  for  services  rendered  in  and 
about  its  purchase,  to  deduct  from  the  net  profits  interest  upon 
the  amount  of  the  investment. 
Id.— Intbbest — Express  Contract. — ^The  matter  of  the  payment  of  in- 
terest  must  be  made  the  subject  of  an  express  agreement,  otherwise 
it  cannot  be  charged,  excepting  in  case  of  a  loan  of  money  which 
by  section  1914  of  the  Civil  Code  is  made  subject  to  the  payment 
of  interest  by  presumption. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  Donovan,  for  Appellant. 

Gh>odwin  &  Morgrage,  for  Respondent 

JAMES,  J. — ^Appeal  from  a  judgment  entered  against  the 
plaintiflP.  The  appeal  is  presented  on  the  judgment-roll.  The 
facts-  as  they  may  be  gathered  from  the  complaint  are  as  fol- 
lows: Prior  to  December  17,  1903,  the  plaintiff  had  rendered 
services  to  C.  A.  Canfield,  since  deceased,  in  and  about  the 
purchase  of  certain  land.    Canfield  became  the  owner  of 
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the  land  and  as  evidence  of  the  compensation  to  be  paid  to 
the  plaintiff  for  his  services,  wrote  the  plaintiff  as  follows: 
"Dear  Sir: 

''Relative  to  onr  understanding  at  the  time  of  the  purchase 
of  the  N.  E.  \i  of  Sec  23-28-27,  and  in  consideration  of 
your  services  granted  in  connection  thereof,  it  is  my  under- 
standing and  agreement  that  you  are  to  have  one-third  (%) 
of  the  net  profits  arising  from  the  operation  or  final  sale  of 
the  above  mentioned  property. 

**  Tours  truly, 

"C.  A.  Canfibld.*^ 

The  total  price  paid  by  Canfield  for  the  land,  including 
taxes,  was  $6,765.79.  Canfield  sold  the  property  on  April 
30,  1913,  for  eight  thousand  dollars;  that  amount  being  in 
excess  of  the  purchase  price  by  the  sum  of  $1,234.21.  The 
plaintiff  duly  presented  his  claim  against  the  estate  of  Can- 
field  for  the  sum  of  $411.40,  being  one-third  of  the  apparent 
profit  made  by  Canfield  on  his  investment.  The  court  found 
the  facts  as  they  were  alleged  by  the  plaintiff,  but  found  that 
there  was  nothing  due  the  plaintiff  for  the  reason  that  by 
adding  interest  at  the  rate  of  seven  per  cent  to  the  amount 
of  Canfield 's  original  investment,  and  charging  that  interest 
as  a  part  of  the  investment,  no  profits  resulted  by  reason  of 
the  price  obtained  at  the  sale  of  the  property.  The  one  ques- 
tion is  presented  as  to  whether  interest  was  properly  charge- 
able under  the  contract  made  between  Young  and  Canfield. 
On  the  part  of  respondent  the  cases  of  HerUz  v.  Pennsylvania 
Co,,  134  Pa.  St.  343,  [19  Atl.  685],  and  Barry  v.  Bemays,  162 
Mo.  App.  27,  [141  S.  W.  933],  are  cited.  In  the  case  first 
noted  the  court  refers  to  a  work  on  partnership,  and  the 
opinion  contains  this  statement:  ''There  are  no  profits  in  a 
land  speculation  which  does  not  return  to  the  investor  his 
purchase  money  with  interest  upon  it."  This  language  is 
approved  in  Barry  v.  Bernays,  162  Mo.  App.  27,  [141  S.  W. 
933].  As  applied  to  the  facts  of  this  case,  we  are  not  in 
accord  with  the  determination  of  the  Pennsylvania  and  Mis- 
souri courts.  There  was  no  agreement  expressed  here  for  the 
payment  of  any  interest  upon  Canfield 's  investment;  the 
plaintiff  had  rendered  certain  services  and  his  compensation 
was  agreed  upon  in  the  manner  declared  in  the  letter  written 
by  Canfield  to  him.  We  are  of  the  opinion  that  the  term 
**net  profits,'*  as  used  in  this  letter,  does  not  authorize  the 
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charge  of  any  interest  amount,  and  that  if  such  had  been  in 
contemplation  it  should  have  been  expressed.  Furthermore, 
Canfield,  for  aught  that  is  shown  by  the  pleadings  or  record 
presented,  might  not  have  been  able  to  have  secured  a  seven 
per  cent  income  on  the  money  which  he  invested  in  the  land, 
nor  any  per  cent  at  all,  for  that  matter.  The  general  rule  is 
that  the  matter  of  the  payment  of  interest  must  be  made 
the  subject  of  an  express  agreement,  otherwise  it  cannot  be 
charged ;  excepting,  of  course,  in  the  case  of  a  loan  of  money 
which  by  our  code  is  made  subject  to  the  payment  of  interest 
by  presumption.  (Civ.  Code,  sec.  1914.)  The  general  rule 
which  we  have  adverted  to  finds  expression  in  Tirrell  v.  Jones, 
39  Cal.  655,  and  Adams  v.  Lambard,  80  Cal.  426,  438,  [22 
Pac.  180]. 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  enter  judgment  upon  the  findings  of  fact  in  favor  of  the 
plaintiff. 

Conrey,  P.  J.|  and  Shaw,  J.«  concurred. 


[dv.  No.  1903.    Second  Appellate  District.— Marcli  2S,  1917.] 
M.  F.  O'DEA,  Appellant,  v.  E.  Q.  ROBERTS,  Respondent. 

Appeal — Ai/ternativi  Method — Tbansoript — Nonobsebvanox  of  Goxtbt 
BuLE — Dismissal. — An  appeal  from  a  judgment  taken  under  the 
alternative  method  must  be  dismissed,  where  the  reporter's  tran- 
script complied  only  in  form  and  size  vnth  rule  7  of  the  supreme 
eourt  and  the  clerk's  transcript  consisted  of  what  appeared  to  be 
tome  discarded  office  copies  of  the  pleadings,  findings,  and  judgment, 
inserted  in  the  reporter's  transcript,  which  contained  neither  index- 
ing nor  paging  that  was  intelligible. 

Id. — Form  and  Pbepabatiom  of  Tbanscbipt — ^Pubpose  of  Rule. — ^The 
purpose  of  rule  7  of  the  supreme  court  relating  to  the  form  and 
preparation  of  transcripts  on  appeal  in  civil  cases  prepared  under 
section  953a  of  the  Code  of  Civil  Procedure  is  not  only  to  secure 
records  of  uniform  size  for  the  filing  cases  in  the  clerk's  office,  but 
the  presentation  of  transcripts  in  orderly  and  convenient  form,  prop- 
erly paged  and  indexed,  for  examination  by  the  court  in  determining 
the  <}uestions  involved  in  the  appeal* 
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A  PPE AL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Crouch  &  Crouch,  for  Appellant 

Ingall  W.  Bull,  and  Harold  Larson,  for  Respondent. 

THE  COURT.— This  appeal  purports  to  have  been  taken 
under  what  is  designated  the  alternative  method  of  appeal 
and  the  record  prepared  and  brought  up  pursuant  to  the  pro- 
visions of  section  953a  of  the  Code  of  Civil  Procedure.  No 
nttempt,  however,  is  made  to  comply  with  rule  7  of  the 
supreme  court  [160  Cal.  xlvii,  119  Pac.  xi]  as  to  the  form 
and  preparation  of  the  transcript.  This  rule  requires  that 
**  Transcripts  on  appeal  in  civil  cases,  prepared  under  section 
953a  of  the  Code  of  Civil  Procedure,  .  .  .  must  be  typewritten 
and  the  paper  and  the  backs  for  binding  the  same  must  not 
exceed  ten  inches  in  length  and  eight  inches  in  width.  The 
leaves  must  be  bound  together  on  the  left-hand  side  in  vol- 
umes of  convenient  size.  The  papers  required  to  be  sent  by 
the  clerk  ...  in  civil  cases  under  section  953a,  .  .  .  consti- 
tuting the  ordinary  judgment-roll,  are  here  designated  as  the 
*  Clerk's  Transcript,'  and  the  certified  transcriptions  of  the 
phonographic  reporter's  notes  required  by  .  .  .  section  953a 
in  civil  cases  are  here  designated  as  the  'Reporter's  Tran- 
script' The  respective  papers  in  the  Clerk's  Transcript  must 
be  placed  in  chronological  order,  and  if  it  is  bound  with  the 
Reporter's  Transcript,  it  must  come  first  in  order.  The  pages 
of  the  Clerk's  Transcript  and  those  of  the  Reporter's  Tran- 
script must  be  numbered  separately  by  consecutive  numbers. 
The  lines  of  each  page  must  be  numbered  separately  and  con- 
-tditively.  An  index  of  each  transcript  must  be  inserted  at 
the  beginning  thereof,  referring  to  each  document  and  to 
the  page  beginning  the  examination,  cross-examination,  redi- 
rect, and  recall  of  each  witness."  The  reporter's  transcript 
here  presented,  in  form  and  size  only,  complies  with  the  rule. 
The  clerk's  transcript  consists  of  what  appear  to  be  some 
discarded  office  copies  of  the  pleadings,  findings,  and  judg- 
ment, inserted  in  the  reporter's  transcript,  which  contain 
neither  index  nor  paging  that  is  intelligible.    It  is  unneceg- 
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sary  to  direct  attention  to  other  matters  wherein  the  tran- 
script is  not  in  accordance  with  the  rule ;  suflBce  it  to  say  that 
it  appears  to  have  been  prepared  without  reference  to  the 
existence  of  any  rule  governing  the  subject.  Obviously,  the 
purpose  of  the  rule  is  not  only  to  secure  records  of  uniform 
size  for  the  filing  cases  in  the  clerk's  office,  but  the  presenta- 
tion of  transcripts  in  orderly  and  convenient  form,  properly 
paged  and  indexed,  for  examination  by  the  court  in  deter- 
mining the  questions  involved  in  the  appeal. 

Moreover,  the  appeal  is  from  a  judgment  entered  on  April 
13,  1915.  The  judgment  brought  up  in  the  purported  record 
which  we  are  asked  to  review  was  not  rendered  nor  filed  until 
April  26,  1915.  The  clerk  by  his  certificate  dated  April  23, 
1915,  certifies  this  judgment  so  rendered  on  April  26th,  and 
being  the  only  judgment  embodied  in  the  record,  to  be  a  true 
copy  of  the  judgment  entered  in  the  above-entitled  action. 
Not  only  is  there  no  appeal  from  this  judgment,  but  it  is 
impossible  to  perceive  how  the  clerk  could,  on  April  23d,  have 
certified  to  the  correctness  of  a  judgment  which  was  not 
rendered  nor  filed  until  three  days  later.  It  thus  appears 
that  the  judgment  entered  on  April  13th  from  which  tbe 
appeal  is  sought  to  be  prosecuted  is  not  contained  in  the  rec- 
ord, and  the  judgment  embodied  in  the  record  is  not  one  tbe 
correctness  of  which  is  authenticated  by  the  certificate  of  the 
clerk,  or  from  which  an  appeal  is  prosecuted. 

The  appeal  is  dismissed. 


[Ci?.  No.  2019.    Second  Appellate  District— April  S,  1917.] 

PEED  MEDART  MANUFACTURING  COMPANY  (a  Cor- 
poration),  Appellant,  v.  WEARY  &  ALFORD  CO^M- 
PANY  (a  Corporation),  Respondent 

8ali — Payment  to  Agent — Estoppel  of  Vendor. — A  vendor  of  per- 
sonal property  is  estopped  from  claiming  that  its  local  sales  agent 
was  without  authority  to  receive  payment  for  goods  sold  by  him, 
on  the  ground  that  his  authority  was  limited  to  the  making  of  sales, 
where  the  vendor  was  notified  by  the  buyer  of  the  latter's  inten- 
tion to  make  payment  to  the  agent  and  no  objection  was  raised 
thereto. 
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Id. — Principal  and  Agent— Sale  of  Pbrsonai,  Propertt— Lack  of 
Possession — ^Want  of  Authority  to  Receivb  Price. — An  agent 
Dterelj  for  the  sale  of  personal  propertj,  not  haying  possession 
thereof,  is  not  vested  with  authoritj  to  bind  his  principal  hj  eollee- 
tion  of  the  purchase  price. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Paul  J.  McCormiek,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bicksler,  Smith  &  Parke,  for  Appellant. 

Gerald  Pidge,  and  Ralph  F.  Twombly,  for  Respondent 

JAMES,  J. — Suit  was  brought  to  recover  the  sum  of  $411.64 
alleged  to  be  due  and  owing  to  the  plaintiff  from  the  defend- 
ant on  account  of  the  sale  of  certain  merchandise.  Judgment 
was  in  favor  of  defendant.  The  appeal  is  from  the  judg- 
ment and  is  presented  upon  the  judgment-roll  and  a  bill  of 
exceptions. 

Plaintiff  at  times  material  to  the  controversy  was  engaged 
in  the  city  of  St  Louis,  Missouri,  in  manufacturing  steel 
oflBce  furniture  of  certain  particular  varieties.  J.  M.  Bloom 
was  an  agent  of  the  plaintiff  in  the  city  of  Los  Angeles.  In 
July,  1913,  he  quoted  to  the  defendant  prices  on  certain  arti- 
cles of  metal  furniture.  In  the  letter  containing  the  quota- 
tions he  stated:  *'The  lockers  are  made  by  the  Fred  Medart 
Mfg.  Co.  of  St.  Louis,  for  which  I  am  California  agent" 
The  offer  made  by  Bloom  was  accepted  by  the  defendant  and 
the  articles  of  merchandise  were  thereafter  delivered,  being 
billed  directly  from  the  plaintiff  manufacturing  company  to 
the  defendant  On  December  24,  1913,  the  plaintiff  wrote 
to  the  defendant  advising  the  latter  that  a  draft  drawn 
to  cover  a  portion  of  the  purchase  price  of  the  merchandise 
had  been  returned  with  the  notification  from  the  collecting 
bank  that  the  drawee  was  ** paying  their  local  agent"  The 
letter  also  contained  the  following:  **Up  to  this  writing,  we 
have  not  received  the  remittance  through  our  local  agent  and 
are  to-day  taking  this  matter  up  with  him."  On  January 
6th  the  plaintiff  wrote  to  defendant  as  follows:  **We  have  not 
received  this  remittance,  and  we  again  take  this  matter  up 
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with  you  and  ask  that  you  kindly  advise  us  immediately  upon 
receipt  of  this  letter  if  you  have  paid  any  money  to  Mr.  J.  M. 
Bloom.  P.  S.  If  you  have  not  paid  this  account  to  Mr. 
Bloom,  kindly  mail  us  check.*'  On  January  15th  the  defend- 
ant wrote  to  the  plaintiff  acknowledging  receipt  of  the  letter 
of  January  6th,  and  stating  to  the  plaintiff  that  settlement 
had  been  delayed,  but  that  as  soon  as  the  goods  had  been  satis- 
factorily installed,  **we  will  settle  in  full  with  Mr.  Bloom.'* 
It  appears  to  be  agreed  that  full  settlement  was  thereafter 
made  with  Bloom,  the  agent,  subsequent  to  which  time  de- 
fendant received  notification  from  the  plaintiff  that  Bloom 
was  not  authorized  to  accept  the  payment  on  its  behalf.  This 
suit  was  prosecuted  on  the  same  theory.  The  trial  judge  by 
his  findings  determined  that  the  merchandise  in  question  was 
purchased  from  Bloom  and  not  from  the  plaintiff,  and  that 
Bloom  had  been  fully  paid  therefor.  In  view  of  the  fact, 
as  shown  by  the  evidence,  that  Bloom  in  his  first  letter  to 
the  defendant  gave  notice  that  he  was  acting  as  agent  for  the 
plaintiff,  and  also  as  the  merchandise  was  billed  directly  from 
the  plaintiff  to  the  defendant,  and  correspondence  was  had 
showing  at  all  times  that  plaintiff  was  the  principal  of  Bloom, 
it  must  properly  be  said  that  the  finding  referred  to  is  not 
supported  by  the  evidence.  However  that  may  be,  the  court 
did  find  that  Bloom  received  payment  in  full  for  the  mer- 
chandise. This  brings  us  to  the  question  as  to  whether,  as- 
suming that  an  agency  only  existed  between  plaintiff  and 
Bloom,  Bloom  possessed  authority  to  bind  the  plaintiff  by  re- 
ceipt of  the  purchase  price  agreed  upon.  The  rule  is  of  long 
standing  that  an  agent  for  the  sale  of  personal  property 
merely,  not  having  possession  thereof,  is  not  thereby  vested 
with  authority  to  bind  his  principal  by  collection  of  the  pur- 
chase price.  Our  Civil  Code,  section  2325,  provides:  **A 
general  agent  to  sell,  who  is  intrusted  by  the  principal  with 
the  possession  of  the  thing  sold,  has  authority  to  receive  the 
price."  Herein  the  authority  of  a  factor  having  possession 
of  goods  and  a  mere  sales  agent  without  possession,  differs. 
But  conceding  that  Bloom  had  no  authority  under  his  con- 
tract of  agency  to  collect  the  proceeds  on  the  sale  of  the  mer- 
chandise furnished  by  the  plaintiff,  we  think  that  under  the 
facts  here  shown  there  was  created  for  such  purpose  an  agency 
by  estoppel;  that  is,  that  the  failure  of  the  plaintiff  to  notify 
the  defendant  of  the  limitation  on  the  agent's  authority  closed 
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its  mouth  against  any  claim  denying  that  such  authority  ex- 
isted.  The  plaintifF  was  first  advised  by  letter  and  by  the 
return  of  their  draft,  of  defendant's  intention  to  pay  Bloom 
and  did  not  object  thereto,  but  stated  to  the  defendant  that 
they  were  taking  the  matter  up  with  Bloom  in  order  to  secure 
the  remittance.  The  next  letter  written  by  the  defendant  to 
plaintiff  again  advised  plaintiff  of  the  intention  of  defend- 
ant to  settle  in  full  with  Bloom,  which  the  defendant  did. 
After  all  the  money  had  been  paid,  for  the  first  time  the  de- 
fendant is  advised  that  no  authority  existed  in  Bloom  to  make 
collections  on  behalf  of  the  plaintiff.  We  are  well  satisfied 
that  the  payment  to  Bloom  under  such  circumstances  dis- 
charged the  debt  to  the  plaintiff.  (See  Mechem  on  Agency, 
2d  ed.,  sec.  932  et  seq.) 
The  judgment  is  affirmed* 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[dv.  No.  1901.    Second  Appellate  District.— April  S,  1917.] 

CONNELL  COMPANY  (a  Corporation),  Appellant,  v. 
ARTHUR  JENNER,  Respondent. 

Mastbb  and  Servant — Compensation  pob  Services— Unauthorizto 
Retention  or  Collected  Moneys. — In  an  action  bj  a  corporation 
to  recover  sums  of  money  collected  by  an  employee  from  debtors 
of  the  corporation,  he  cannot  set  up  as  a  defense  that  he  had  the 
right  to  retain  such  moneys  under  a  claim  of  increased  compensa- 
tion for  his  services,  where  such  claim  was  based  upon  a  notice 
demanding  such  an  increase  to  which  the  corporation  never  gave 
its  assent,  notwithstanding  the  defendant  continued  to  serve  the 
corporation  after  the  giving  of  such  notice,  and  the  corporation 
made  no  objection  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courts 

Stephens  &  Stephens,  for  Appellant. 

Kendrick  &  Ardis,  J.  C.  Craig,  and  Edward  Winterer,  for 
Respondent. 
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JAMES,  J. — ^Appeal  by  the  plaintiff  taken  from  an  adverse 
judgment  and  presented  on  the  judgment-roll. 

The  complaint  of  plaintiff  contained  statements  of  four 
alleged  causes  of  action,  the  first  two  only  of  which  need  to  be 
considered.  In  the  first  cause  of  action  it  is  alleged  that  on 
the  first  day  of  February,  1912,  and  subsequent  thereto,  de- 
fendant was  employed  by  the  plai^  ♦iff  under  an  arrangement 
by  which  defendant  was  to  devote  his  time  and  services  in  the 
business  of  the  plaintiff  for  a  salary  of  one  hundred  dollars 
per  month,  with  an  additional  sum  of  $20  per  month  to  be 
paid  to  him  for  the  use  of  an  automobile.  In  this  cause  of 
action  it  was  further  alleged  that  defendant  had  received  and 
collected  from  debtors  of  the  plaintiff  the  sum  of  $443.86  in 
excess  of  the  amounts  which  he  had  earned  by  reason  of  the 
agreement  aforesaid,  and  which  excess  sum  of  money  he  had 
refused  to  pay  to  the  plaintiff  upon  demand.  The  second 
cause  of  action  was  in  the  form  of  a  common  count  for  the 
same  amount  of  money  as  money  had  and  received  by  the 
defendant  to  and  for  the  use  of  the  plaintiff.  By  way  of 
answer  the  defendant  alleged  that  on  or  about  the  first  day 
of  March,  1909,  he  entered  into  an  agreement  with  the  plain- 
tiff to  render  services  for  the  compensation  of  one  hundred 
dollars  per  month,  and  that  in  May,  1909,  there  was  added 
to  his  compensation  the  sum  of  $20  per  month  for  the  use 
of  his  automobile.  He  alleged  that  that  arrangement  was 
to  continue  for  a  period  of  one  year,  but  that  he  continued 
to  render  services  until  December  31,  1910,  without  any  fur- 
ther agreement  for  a  different  compensation,  and  that  he  col- 
lected and  received  up  to  December  31, 1910,  the  sum  of  $120 
per  month  according  to  the  agreement,  although  he  alleges 
that  his  services  were  worth  the  sum  of  $150  per  month.  He 
then  alleged  that  about  the  first  day  of  December,  1910,  he 
notified  the  manager  of  the  company  that  if  he  continued  to 
work  for  the  plaintiff  company,  ''he  must  have  $150  per 
month,"  and  that  he  would  retain  that  amount  out  of  moneys 
collected  by  him,  and  that  plaintiff  nor  its  manager  made 
any  objection  thereto ;  that  defendant  continued  to  serve  the 
plaintiff  and  to  retain  the  sum  of  $150  per  month;  that  his 
services  continued  up  to  the  fifteenth  day  of  March,  1913. 
The  court  made  findings  by  which  the  facts  were  determined 
to  be  that  on  or  about  the  first  day  of  March,  1909,  the  de- 
fendant was  employed  by  tho  plaintiff  at  the  monthly  corn- 
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pensation  of  one  hundred  dollars,  and  that  about  the  first 
day  of  May,  1909,  an  agreement  was  made  allowing  to  de- 
fendant $20  per  month  additional  for  the  use  of  an  auto- 
mobile, and  that  defendant  continued  in  the  employ  of  plain- 
tiff until  the  sixth  day  of  March,  1913.  Further  facts  are 
found  in  the  following  terms:  **That  in  the  month  of  De- 
cember, 1910,  the  defendant  demanded  of  the  plaintiff  that 
his  salary  be  thereafter  raised  to  the  sum  of  $150  per  month 
for  his  services  and  for  the  use  of  his  said  automobile.  That 
said  demand  was  made  of  the  plaintiff  through  the  secretary 
and  treasurer  of  the  plaintiff,  one  Madge  H.  Connell.  That 
thereupon  the  said  Connell  failed  to  refuse  said  demand,  and 
failed  to  accede  to  said  demand,  and  failed  to  discharge  the 
defendant  from  the  employ  of  the  plaintiff.  That  thereafter 
at  the  direction  of  the  defendant  the  bookkeeper  for  the  plain- 
tiff entered  upon  the  books  of  plaintiff  in  the  account  of  said 
defendant  for  the  months  of  January  and  February,  1911,  a 
credit  to  the  defendant  of  $150  for  each  of  said  months  as 
salary.  Thereafter  the  fact  of  said  entries  was  brought  to 
the  attention  of  the  said  Connell,  who  voiced  objections  to 
the  same  to  the  defendant,  and  called  the  attention  of  the 
president  of  the  plaintiff  thereto.  That  said  president  there- 
upon instructed  the  defendant  that  he  had  no  right  to  raise 
his  own  salary,  and  pursuant  to  the  instructions  of  said  presi- 
dent, on  the  twenty-eighth  day  of  February,  1911,  a  charge 
was  made  upon  said  books  against  the  defendant  in  the  sum 
of  $60  for  excess  in  salary.  That  at  all  times  thereafter  said 
account  upon  said  books  of  defendant  was  credited  with  the 
sum  of  $120  per  month  and  no  more.  That  said  books  were 
at  all  times  open  to  the  inspection  of  the  defendant,  and  were 
inspected  by  him  and  he  had  knowledge  of  the  fact  of  all  of 
said  entries.  That  thereafter  up  to  the  time  of  the  termina- 
tion of  the  employment  of  the  defendant  the  defendant  and 
said  Connell  continued  to  quarrel  and  dispute  with  each  other 
as  to  the  amount  of  the  salary  of  the  defendant."  It  was 
further  found  that  it  was  not  true  that  the  defendant  was 
employed  for  the  period  of  one  year,  **or  for  any  other  defi- 
nite period  of  time."  It  was  also  found  that  the  defendant 
had  collected  the  sum  sued  for  by  the  plaintiff,  and  that  such 
sum  was  in  excess  of  the  amount  of  money  which  would  be 
due  him  under  the  compensation  as  agreed  of  $120  per  month. 
It  was  further  found  that  it  was  not  true  that  defendant's 
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services  were  worth  $150  per  month,  but  that  it  was  true  that 
about  the  first  day  of  December,  1910,  the  defendant  notified 
the  manager  of  the  company  that  if  he  continued  to  work 
after  the  31st  of  December,  he  must  have  $150  per  month, 
and  that  plaintiff  nor  its  said  manager  made  any  objection 
at  that  time,  and  that  the  defendant  was  credited  with  the 
sum  of  $150  per  month  for  the  months  of  January  and  Feb- 
ruary, 1911.  This  finding  then  follows:  ''That  it  is  true  that 
the  services  of  the  said  defendant  after  January  1,  1911,  con- 
tinued during  all  the  time  from  that  date  until  on  or  about 
the  fifteenth  day  of  March,  1913,  with  full  knowledge  on  the 
part  of  the  manager  of  the  plaintiff  and  of  its  directors.  But 
it  is  not  true  that  said  services  continued  with  full  knowledge 
that  the  defendant  has  given  notice  that  he  would  serve  the 
company  only  on  the  condition  that  he  was  paid  or  allowed 
to  draw  from  the  company  $150  per  month  during  the  time 
that  he  served  the  plaintiff."  The  findings,  as  will  be  noted, 
were  somewhat  contradictory.  The  substance,  however,  of  the 
findings,  to  our  minds,  clearly  negatives  the  conclusion  that 
the  defendant  at  any  time  was  serving  the  plaintiff  company 
under  any  different  arrangement  as  to  compensation  than 
that  originally  entered  into  by  him.  Up  to  the  time  that  he 
sought  to  secure  an  increase  in  compensation  there  was  no 
dispute  as  to  the  terms  of  his  employment,  and  if  he  continued 
to  work  for  the  plaintiff  without  any  agreement  consented  to 
by  the  plaintiff  which  would  change  that  compensation,  we 
think  that  it  must  be  inferred  as  a  legal  conclusion  that  he 
consented  to  work  for  the  compensation  theretofore  agreed 
upon.  It  appears  from  the  findings  that  while  a  credit  of 
$150  per  month  was  entered  for  two  months,  that  credit  was 
notJ  authorized  by  the  plaintiff  company,  and  that  the  excess 
was  charged  back  to  the  defendant,  and  that  he  continued  to 
work  many  months  thereafter  with  the  accounts  on  the  books 
of  the  company  showing  a  credit  of  compensation  as  origi- 
nally agreed  upon  only,  and  that  he  had  knowledge  of  the 
fact  that  the  books  were  so  kept  Counsel  for  respondent 
argue  that  the  plaintiff  declared  upon  an  express  contract 
which  the  court  found  to  be  different  from  that  alleged ;  but 
we  do  not  think  that  such  is  the  effect  of  the  findings.  At 
any  rate,  under  the  allegations  of  the  second  alleged  cause  of 
action,  plaintiff  was  entitled  to  have  ascertained  the  amount 
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due  to  the  defendant  in  order  to  have  fixed  the  amount  whieh 
it  was  alleged  he  had  collected  and  not  accounted  for. 

By  a  supplemental  complaint  the  plaintiff  sought  to  set  up 
certain  facts  regarding  a  judgment  of  the  justice's  court 
wherein  the  assignor  of  the  defendant  had  brought  suit  on 
behalf  of  the  defendant  to  recover  from  the  plaintiff  certain 
money  alleged  to  be  due,  and  by  reason  of  which  judgment 
it  was  asserted  defendant  was  estopped  from  claiming  any 
offset  against  the  demand  of  the  plaintiff.  We  do  not  think 
that  that  judgment  was  properly  pleaded  in  bar  under  the 
condition  of  the  issues;  but  in  the  view  we  have  taken  of  the 
case  that  matter  becomes  immaterial  here. 

The  judgment  is  reversed  in  order  that  a  new  trial  may  be 
bad. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred* 


[Ciy.  No.  1927.    Second  Appellate  District.— April  8,  1917.1 

JULIA  P.  WARDEN  et  al.,  Appellants,  v.  J.  B.  CHOATE, 

Respondent 

Injunction — Temporary  Restraining  Order — ^Damages — Attorney's 
Fees. — In  an  action  prosecuted  for  the  purpose  of  obtaining  dam- 
ages alleged  to  have  been  sustained  hj  reason  of  the  restraint 
imposed  under  a  temporary  restraining  order  in  an  action  for  in- 
junctive relief,  the  court  properly  determined  that  no  attorney's 
fees  were  incurred  as  damages  by  reason  of  the  order,  where  it  did 
not  appear  from  the  evidence  taken,  as  set  out  in  the  reporter's 
transcript,  that  any  motion  was  made  to  dissolve  the  order,  but 
that  the  whole  of  the  efforts  of  the  restrained  party  were  directed 
to  resisting  the  order  to  show  cause,  during  the  pendency  of  the 
hearing  of  which  order,  the  temporary  restraining  order  was  made, 
and  which  fell  of  its  own  weight  at  the  time  fixed  for  the  hearing 
of  the  order  to  show  cause. 

Id. — ^Loss  OF  Sale  of  Lot — Pleading  and  Evidengs — Damages  not 
Allowable. — In  such  an  action  damages  are  not  properly  allow- 
able for  loss  alleged  to  have  been  sustained  on  account  of  the  in- 
ability of  the  plaintiffs  to  accept  an  offer  to  purchase  a  certain 
lot  due  to  the  fact  that  they  had  been  prevented  from  obtaining 
a  deed  thereto  by  the  restraining  order,  where  there  was  no  alle- 
gation in  the  complaint  or  evidence  that  the  lot  was  worth  any  lest 
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after  the  restraining  order  had  become  of  no  effect  than  it  was 
at  any  time  during  the  pendenej  of  the  restraint  imposed  bj  the 
order. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angfeles  County,  and  from  an  order  denying  a  new  triaL 
John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Irving  McEenna,  and  Catherine  A.  McKenna,  for 
Appellants. 

Carlyle  Wynn,  for  Respondent. 

JAMES,  J. — Appeal  by  the  plaintiffs  from  a  Judgment 
denying  them  any  relief  in  this  action,  and  also  from  an  order 
denying  a  motion  for  a  new  trial.  The  defendant  here,  in 
March,  1914,  brought  an  action  against  these  plaintiffs  and 
certain  oflBcials  of  the  city  of  Los  Angeles  in  which  injunctive 
relief  was  asked  for.  A  temporary  restraining  order  was 
made  pending  the  hearing  of  an  order  to  show  cause  which 
was  set  for  the  sixth  day  of  April,  1914.  These  plaintiffs 
appeared  in  response  to  the  order  to  show  cause  and  demurred 
to  the  complaint  of  the  plaintiff  (this  defendant),  and  made 
a  further  showing  by  affidavit  in  opposition  to  the  application 
for  injunction  pendente  lite.  At  the  time  fixed  as  the  return 
day  on  the  order  to  show  cause,  the  demurrer  was  considered 
by  the  court  and  sustained,  and  the  action  there  ended.  This 
action  was  prosecuted  for  the  purpose  of  obtaining  damages 
alleged  to  have  been  sustained  by  reason  of  the  restraint  im- 
posed under  the  temporary  restraining  order.  The  action, 
however,  is  upon  the  alleged  undertaking  of  the  defendant 
here,  who  was  plaintiff  in  the  injunction  suit,  by  which  in 
that  suit  he  gave  security  against  damages  on  account  of 
the  restraining  order.  The  security  was  not  in  the  form 
prescribed  by  the  code,  to  wit,  by  written  undertaking,  the 
order  to  show  cause  and  restraining  order  as  signed  by  the 
court  reciting  that  "plaintiff  having  given  cash  bond  in  the 
sum  of  $300  to  indemnify  defendants  against  damage  by 
reason  of  this  restraining  order,"  etc.  The  question  as  to 
whether  the  acceptance  of  money  in  lieu  of  such  undertaking 
as  is  authorized  by  the  code  to  be  given  upon  injunctions 
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(Code  Civ.  Proc.,  sec.  529),  was  proper,  may  be  passed  and 
it  may  be  considered  that  it  was  permissible  for  the  court  to 
require  indemnity  in  that  form.  In  the  injunction  action  it 
was  alleged  that  the  plaintiffs  here  were  the  holders  of  cer- 
tain property  assessment  certificates  acquired  on  account  of 
sale  of  property  for  delinquent  street  assessments  in  the  city 
of  Los  Angeles,  which  certificates,  and  the  redemption  pro- 
ceeds from  the  same,  it  was  sought  by  the  injunction  suits 
to  have  sequestered  or  impounded  in  order  that  the  plaintiff 
in  that  suit,  he  being  a  judgment  creditor  of  the  defendant 
C.  D.  Warden,  might  cause  them  to  be  subjected  to  satisfac- 
tion of  his  debt.  The  Wardens  in  this  action  alleged  that  they 
had  incurred  damages  in  the  sum  of  three  hundred  dollars, 
being  money  paid  as  counsel  fees  for  the  purpose  of  securing 
the  dissolution  of  the  temporary  restraining  order,  and  fur- 
ther, that  by  reason  of  the  restraint  imposed  they  had  been 
prevented  from  securing  a  deed  to  a  certain  lot  affected  by 
one  of  the  assessment  certificates,  and  had  been  prevented 
from  accepting  an  offer  of  five  hundred  dollars  made  to  them 
for  said  lot.  The  court  in  this  case  determined  by  its  find- 
ings that  no  amount  of  attorney's  fees  had  been  incurred  or 
paid  out  by  these  plaintiffs  for  the  purpose  of  securing  a  dis- 
solution of  the  temporary  restraining  order.  It  does  not 
appear  from  the  evidence  taken,  as  set  out  in  the  reporter's 
transcript,  that  the  plaintiffs  made  any  motion  to  dissolve 
the  temporary  restraining  order,  but  it  appears  that  their 
efforts  were  directed  to  resisting  the  order  to  show  cause. 
At  the  time  fixed  as  the  return  day  in  the  order  to  show 
cause  they  appeared,  and  their  demurrer  to  the  complaint  of 
the  plaintiff  (this  defendant)  was  sustained.  The  temporary 
restraining  order  fell  of  its  own  weight  at  the  expiration  of 
the  time  limited  therein,  to  wit,  at  the  time  fixed  for  the 
hearing  of  the  order  to  show  cause.  In  such  a  case  the  court 
properly  determined  that  no  attorney's  fees  were  incurred 
as  damages  by  reason  of  the  temporary  restraining  order. 
(See  San  Diego  Water  Co.  v.  Pacific  Coast  Steamship  Co,^ 
101  Cal.  216,  [35  Pac.  651] ;  Cwrtiss  v.  Bachman,  110  Cal.  433, 
[52  Am.  St.  Rep.  Ill,  42  Pac.  910].)  It  is  contended  that  the 
answer  of  the  defendant  here  admitted  that  some  amount  of 
attorney's  fees  had  been  incurred  on  the  behalf  alleged;  but 
taking  the  answer  altogether  we  find  that  it  contains  an  allega- 
tion denying  that  any  damage  at  all  was  sustained  on  the  part 
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of  the  plaintiffs  by  reason  of  the  temporary  restraining  order. 
Neither  was  it  proper  to  allow  damages  on  account  of  the 
second  alleged  cause  therefor,  to  wit,  by  reason  of  loss  alleged 
to  have  been  incurred  on  account  of  the  inability  of  the  plain- 
tiffs to  accept  an  offer  of  five  hundred  dollars  for  the  lot  as 
before  mentioned.  There  is  no  allegation  contained  in  the 
complaint,  and  neither  does  the  evidence  support  any  such 
condition,  that  the  lot  was  worth  any  less  after  the  restrain- 
ing  order  had  become  of  no  effect  than  it  was  at  any  time 
during  the  pendency  of  the  restraint  imposed  by  that  order. 
We  conclude  that  the  judgment  of  the  court  was  proper  and 
is  supported  by  the  record  presented. 
The  judgment  and  order  are  affirmed.  , 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CMm.  No.  388.    Third  Appellate  Diatrict.— April  S,  1917.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  CLAYTON, 
Appellant 

C&iMiNAL  Law — Appeal  from  Judgment^— Insufkcienot  of  Evidence 
Betiewablb. — Upon  an  appeal  from  a  judgment  in  a  eriminal  ac- 
tion the  insufficiency  of  the  evidence  to  support  the  T^dict  is  re- 
viewable, as  well  as  upon  an  appeal  from  an  order  denying  a  new 
triaL 

Id.— Pbepabation  of  Bsoord — Sufficienot  of  Notice.— In  the  taking 
of  a  eriminal  appeal  it  is  not  essential  in  the  giving  of  the  notice 
for  the  preparation  of  the  record,  as  prescribed  by  section  1247  of 
the  Penal  Code,  that  any  particular  form  of  notice  be  given,  as  it 
is  only  necessary  that  the  notice  set  forth  in  general  terms  the 
grounds  of  the  appeal  and  the  points  relied  upon,  and  designate  the 
particular  portions  of  the  reporter's  notes  necessary  to  be  trans- 
scribed  to  fully  and  fairly  present  such  points.  The  efficacy  of 
such  a  notice  is  not  impaired  by  the  statement  of  the  appellant 
therein  that  he  "thinks,"  or  is  of  the  "opinion,"  that  all  the  testi- 
mony is  necessary  to  the  full  and  fair  presentation  of  the  points 
relied  upon. 

APPLICATION  on  appeal  from  a  judgment  of  the  Su- 
perior Court  of  Sacramento  County  for  a  further  transerip- 
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lion  and  certification  of  the  testimony  taken  at  the  triaL 
Malcolm  C.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ralph  H.  Lewis,  and  Qrover  W.  Bedeau,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chaa.  Jones,  Deputy 
Attorney-General,  for  Respondent 

HART,  J. — ^Upon  a  suggestion  of  diminution  of  the  record, 
the  defendant  has  applied  to  this  court  for  a  further  tran- 
scription and  certification  of  the  testimony  taken  at  the  trial. 
(Pen.  Code,  sec.  1247c.)  The  application  is  supported  by 
the  affidavit  of  the  defendant. 

The  attorney-general  opposes  the  application  for  reasons 
to  be  hereinafter  stated. 

The  defendant  was,  on  the  twenty-first  day  of  November, 
1916,  found  guilty  by  a  jury,  in  the  superior  court  of  Sacra- 
mento County,  of  the  crime  of  grand  larceny.  On  the 
twenty-fourth  day  of  said  month  the  court  pronounced  its 
judgment  of  sentence  upon  the  defendant,  adjudging  and  de- 
creeing that  he  be  imprisoned  in  the  state  penitentiary,  at 
Folsom,  for  the  term  of  ten  years.  Thereupon,  G.  W. 
Bedeau,  counsel  for  the  defendant,  announced  in  open  court 
**that  the  defendant  appealed  ...  to  the  district  court  of 
appeal,  in  and  for  the  third  appellate  district,  from  the  final 
judgment  of  conviction,  made,  rendered  and  entered  herein 
this  day  and  from  the  whole  thereof." 

On  the  twenty-ninth  day  of  November,  1916,  counsel  for 
the  defendant  filed  with  the  clerk  of  the  court  a  written  docu- 
ment purporting  to  be  the  notice  prescribed  by  section  1247 
of  the  Penal  Code  upon  which,  when  legally  sufficient  in  all 
respects,  a  trial  court  is  authorized  and  required  to  order  the 
phonographic  reporter  who  reported  the  case  to  transcribe 
such  portions  of  the  notes  as  in  its  opinion  may  be  necessary 
fairly  and  fully  to  present  the  points  relied  upon  by  the  ap- 
pellant. Said  notice  set  forth  a  number  of  the  grounds,  in- 
cluding that  of  the  insufficiency  of  the  evidence  to  support 
the  verdict,  which  are  enumerated  in  section  1181  of  the 
Penal  Code  as  the  grounds  upon  which  an  application  for  a 
new  trial  may  be  made  and  granted.    In  addition  to  the 
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grounds  mentioned,  the  notice  also  contained  the  following 
statement  of  the  points  upon  which  the  defendant  intended  to 
rely:  *'l.  Inadmissible  and  prejudicial  statements  made  by 
witnesses  for  the  prosecution,  irrelevant  to  the  issue,  which 
served  to  poison  the  minds  of  the  jury  against  defendant  and 
prevent  him  from  having  a  fair  and  impartial  trial ;  2.  That 
the  chief  deputy  district  attorney,  during  the  course  of  the 
trial,  and  during  the  course  of  his  closing  argument  to  the 
jury  therein,  was  guilty  of  misconduct  prejudicial  to  the  de- 
fendant and  which  was  intended  to  and  did  prevent  this 
defendant  from  having  a  fair  and  impartial  trial."  The 
notice  then  concludes  with  the  prayer  or  request  that  the 
court  direct  the  phonographic  reporter,  who  reported  the 
case,  **to  transcribe  all  evidence  and  proceedings  and  all  ob- 
jections and  exceptions  made  during  the  trial,  and  all  rul- 
ings made  thereon  adverse  to  defendant,  and  exceptions  made 
thereto,  and  all  remarks  of  the  judge  or  district  attorney, 
made  during  the  course  of  the  trial  and  during  argument  in 
the  presence  of  the  jury,  to  which  defendant  objected  and 
excepted."  The  notice  proceeds:  ''Defendant,  in  his  opinion, 
thinks  it  necessary  in  order  to  fairly  present  all  his  points 
on  appeal,  that  the  phonographic  notes  of  the  testimony  of 
all  witnesses,  all  proceedings,  rulings  and  exceptions,  had  and 
taken  at  said  trial,  and  the  closing  argument  of  the  chief 
deputy  district  attorney  be  transcribed." 

As  much  of  section  1247  of  the  Penal  Code  as  is  relevant 
to  the  inquiry  presented  here  reads:  **Upon  an  appeal  being 
taken  from  any  judgment  or  order  of  the  superior  court,  to 
the  supreme  court  or  to  a  district  court  of  appeal,  in  any 
criminal  action  or  proceeding  where  such  appeal  is  allowed 
by  law,  the  defendant,  or  the  district  attorney  when  the 
people  appeal,  must,  within  five  days,  file  with  the  clerk  and 
present  an  application  to  the  trial  court,  stating  in  general 
terms  the  grounds  of  the  appeal  and  the  points  upon  which 
the  appellant  relies,  and  designate  what  portions  of  the  phono- 
graphic reporter's  notes  it  will  be  necessary  to  have  tran- 
scribed to  fairly  present  the  points  relied  upon.  If  such  ap- 
plication is  not  filed  within  said  time,  the  appeal  is  wholly 
ineflfectual  and  shall  be  deemed  dismissed  and  the  judgment 
or  order  may  be  enforced  as  if  no  appeal  had  been  taken. 
The  court  shall,  within  two  days  after  the  filing  of  such  appli- 
cation make  an  order  directing  the  phonographic  reporter 
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who  reported  the  case  to  transcribe  such  portion  of  his  notes 
as  in  the  opinion  of  the  court  may  be  necessary  to  fairly  and 
fullj-  present  the  points  relied  upon  by  the  appellant." 

The  position  of  the  attorney-general  in  opposition  to  the 
allowance  of  the  application  herein  asked  for  is:  1.  That  the 
paper  or  writing  purporting  to  be  the  notice  required  by  the 
above  section  for  the  transcription  of  all  the  testimony  is 
legally  insuflScient — that  is  to  say,  that  it  does  not  comply 
with  the  requirements  of  said  section ;  2.  That  the  point  that 
the  evidence  is  insufScient  to  support  the  verdict  cannot  be 
reviewed  upon  an  appeal  from  the  judgment,  but  only  upon 
an  appeal  from  an  order  denying  a  new  trial,  and  that,  as 
the  defendant  made  no  motion  for  a  new  trial,  and  so  dected 
to  rely  for  a  review  of  his  case  solely  on  an  appeal  from  the 
judgment,  there  is  no  necessity,  so  far  as  the  question  of  the 
insufficiency  of  the  evidence  to  uphold  the  verdict  is  con- 
cerned, for  a  transcription  and  certification  to  this  court  of 
all  the  testimony  and  proceedings  of  the  trial. 

We  will  first  consider  the  point  last  above  stated. 

1.  Prior  to  the  adoption  of  the  present  method  of  taking  ap- 
peals in  criminal  cases,  it  was  requisite,  in  order  to  take  such 
an  appeal,  to  file  with  the  clerk  of  the  court  in  which  the 
action  was  tried  a  notice  stating  the  appeal  from  the  judg- 
ment or  order  or  from  both,  and  serving  a  copy  thereof  on 
the  adverse  party.  (See  Pen.  Code,  ed.  1906,  sec.  1240.) 
Such  appeal,  if  not  from  the  judgment  only,  upon  the  judg- 
nient-roU  alone,  was  required  to  be  supported  by  a  bill  of 
exceptions.  (See  Pen.  Code,  ed.  1906,  sec  1170.)  Section 
1171  of  said  code,  as  it  then  read,  specified  the  points  to  the 
dccihion  of  which  exceptions  might  be  taken  by  the  defend- 
ant. Under  the  then  system  of  appellate  procedure  in  crim- 
inal case  J,  as  we  shall  presently  see,  the  defendant  could, 
noon  an  appeal  from  the  judgment,  rely  on  any  of  the  excep- 
lion.s  specified  in  section  1170  of  the  Penal  Code,  it  being 
necessary,  of  course,  for  him  to  have  preserved  and  presented 
his  exceptions  in  the  manner  prescribed  by  section  1171  of 
said  code,  as  it  then  read. 

The  legislature  of  1909,  however,  introduced  radical  changes 
in  the  system.  Sections  1170,  1171,  1172,  1173,  1174,  1175, 
and  1177,  all  relating  to  certain  exceptions  which  might  be 
taken  to  rulings  upon  certain  matters  and  to  bills  of  excep- 
tions and  thQ  manner  of  their  preparation  and  settlement, 


Digitized  by 


Google 


April,  191?.]  l^pLtt  V.  ClaytoI^.  361 

were  in  the  year  mentioned  repealed  (Stats.  1909,  pp.  1083- 
1086),  and  a  number  of  new  sections,  prescribing  a  different 
method  of  taking  appeals  and  preparing  the  record  thereon, 
were  substituted  in  lieu  of  the  former  system.  By  the  change 
so  effected,  the  defendant  may  now  take  an  appeal  from  the 
judgment  by  announcing  personally  or  through  his  attorney 
in  open  court,  at  the  time  the  judgment  is  rendered,  that  he 
appeals  from  the  same ;  and  from  any  appealable  order  after 
judgment  by  announcing  in  open  court  at  the  time  the  same 
is  made  that  he  appeals  from  the  same.  (Pen.  Code,  sec. 
1239.)  Thereupon  the  clerk  must  immediately  enter  in  the 
minutes  of  the  court  the  announcement  of  the  appeal.  The 
record  on  appeal  must  then  be  prepared,  in  pursuance  of  the 
notice  required  to  be  given,  in  accordance  with  the  provisions 
of  section  1247,  supra,  and  the  judge  must  then  certify  the 
same  as  required  by  section  1247a  of  said  code. 

Under  the  former  system,  there  was  no  express  provision 
of  the  Penal  Code  specifying  the  points  which  might  be  re- 
viewed in  criminal  cases  on  an  appeal  from  the  judgment. 
Section  1181  then,  as  the  same  section  does  now,  specified  cer- 
tain grounds  upon  which  a  new  trial  might  be  asked  for  and 
granted. 

In  the  case  of  the  People  ex  rel.  Smith  v.  Keyset,  53  Cal. 
183,  the  relator,  having  been  convicted  of  a  felony  and  duly 
noticed  an  appeal  from  the  judgment  and  the  order  denying 
him  a  new  trial,  presented  a  bill  of  exceptions  to  the  trial 
judge,  who  refused  to  settle  the  same  for  the  reason  that  it 
was  not  presented  within  time.  The  defendant  applied  to  the 
supreme  court  for  a  writ  of  mandate  to  compel  the  trial  judge 
to  settle  the  bill.  The  court  said:  **We  are  of  the  opinion 
that  the  bill  of  exceptions  ought  to  have  been  settled  by  the 
judge.  The  defendant  may  appeal  from  the  judgment,  with- 
out having  made  a  motion  for  a  new  trial ;  and  on  the  appeal 
he  may  rely  upon  any  of  the  grounds  of  exception  mentioned 
in  section  1170  of  the  Penal  Code,  and  in  such  case  he  must 
have  a  bill  of  exceptions  settled,  as  provided  in  section  1171.'' 
The  conclusion  thus  announced  was  reaflBrmed  by  the  supreme 
court  in  Walker  v.  Superior  Court,  135  Cal.  369,  [67  Pac. 
336],  and  People  v.  Walker,  142  Cal.  90,  93,  [75  Pac.  658]. 

We  can  discern  no  just  ground  for  holding,  from  any 
change  made  by  the  legislature  of  1909,  or  by  any  subsequent 
legislature  in  the  procedure  relative  to  appeals  in  criminal 
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cases  and  the  preparation  of  the  records  thereon,  that  there 
is  now,  under  the  existing  system,  any  less  reason  for  the  ap- 
plication of  the  rule  laid  down  in  People  v.  Keyser,  supra, 
than  there  was  prior  to  the  reform  in  the  procedure  referred 
to.  It  is  true  that  the  ground  that  the  evidence  is  insufficient 
to  sustain  the  verdict  was  not  referred  to  by  section  1170,  as 
it  then  existed,  but  said  section  did  specify,  among  others, 
including  that  of  exceptions  to  rulings  on  questions  involving 
the  admissibility  of  evidence,  a  number  of  grounds  or  excep- 
tions which  were  then  and  are  now  reviewable  on  an  appeal 
from  the  order,  and  nowhere  in  the  Penal  Code  was  there  a 
provision  expressly  authorizing  such  review  of  those  excep- 
tions. As  before  declared,  there  is  not  now  and,  so  far  as  we 
are  otherwise  advised,  there  never  has  been,  any  express  pro- 
vision in  the  Penal  Code  specifically  enumerating  and  so  re- 
stricting the  number  or  nature  of  the  points  which  may  be 
reviewed  on  appeal  from  the  judgment.  Upon  principle,  it 
seems  to  us,  there  is  every  reason  why  the  assignment  that 
the  verdict  is  not  supported  by  the  proofs  should  be  review- 
able on  such  an  appeal.  If,  without  express  authority  there- 
for, it  may  with  reason  be  held  proper,  as  the  Keyser  case 
holds,  that  exceptions  to  rulings  upon  evidence  may  be  re- 
viewed on  an  appeal  from  the  judgment,  then,  a  fortiori,  it 
is  proper  so  to  review  the  question  whether  the  evidence  is  of 
sufficient  strength  to  support  the  verdict ;  for  the  appeal  from 
the  judgment  involves  a  direct  attack  thereon,  while  a  motion 
for  a  new  trial  is  a  mere  collateral  assault  upon  the  judgment. 
Quite  consistently,  therefore,  and,  indeed,  most  naturally,  the 
question  whether  the  verdict  is  sufficiently  supported  would 
arise  on  an  appeal  from  the  judgment,  to  nullify  which  or 
the  verdict  itself  is  always  the  very  object  of  an  attack 
thereon,  even  where  such  attack  is  collaterally  made,  as  on  a 
motion  for  a  new  trial. 

The  attorney-general  declares,  however,  that  "wherever  an 
appeal  from  a  judgment  only  has  been  taken  the  only  papers 
which  go  up  to  the  appellate  court  are  prescribed  by  section 
1246  of  the  Penal  Code."  That  section  provides  for  the 
transmission  by  the  clerk  of  the  trial  court  to  the  appellate 
court,  upon  an  appeal  being  taken  thereto,  of  the  papers  and 
proceedings  which,  properly  speaking,  constitute  the  judg- 
ment-roll in  a  criminal  case,  and  they  must  be  so  trans- 
mitted whether  the  appeal  is  from  the  judgment  or  from  the 
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order  denying  a  new  trial  or  from  both.  They  now  consti- 
tute the  clerk's  record  and  are  so  designated,  and  were  for- 
merly included  in  the  bill  of  exceptions  as  a  necessary  part 
of  the  record  on  appeal.  As  a  matter  of  course,  it  is  indis- 
pensably necessary  that  the  record,  whatever  its  prescribed 
form,  should  show  that  a  judgment  against  the  appellant  had 
been  rendered,  whether  the  appeal  be  from  the  judgment  or 
the  order  or  both,  otherwise  there  would  be  nothing  in  the 
record  to  show  that  the  court  bdow  had  done  anything  whioh 
would  occasion  an  appeal. 

The  cases  of  Turner  v.  Bauer,  28  Cal.  App.  311,  812,  [152 
Pac  308],  and  Mankins  v.  Forward  Movement  Syndicate,  28 
Cal.  App.  285,  [152  Pac.  313],  cited  by  the  attorney-general, 
are  wholly  inapplicable  to  any  question  presented  here.  In 
those  cases  it  is  merely  held,  as  obviously  no  other  conclusion 
could  be  announced,  that  where  the  appeal  is  from  the  judg- 
ment on  the  judgment-roll  alone,  the  only  recourse  for  the 
ascertainment  of  the  facts  is  to  the  findings,  and  that  in  such 
case  it  will  be  presumed  that  the  evidence  justified  the 
findings. 

But  there  is  still  another  consideration  which,  it  seems  to 
us,  makes  it  not  only  proper  but  quite  necessary,  in  almost 
all  cases,  that  the  record  on  appeal  should  contain  all  the 
material  and  important  testimony  received  at  the  trial,  and 
this  arises  from  the  provisions  of  section  4%  of  article  VI 
of  the  constitution.  That  section,  as  is  now  pretty  generally 
understood,  provides  that  no  judgment  shall  be  set  aside,  or 
new  trial  granted  in  any  case,  on  the  ground  of  errors  in 
instructing  the  jury  or  in  the  rulings  of  the  court  on  the  evi- 
dence or  in  matters  of  pleading  or  procedure,  unless,  after 
an  examination  of  the  entire  cause,  including  the  evidence, 
the  court  shall  be  of  the  opinion  that  the  error  complained 
of  has  resulted  in  a  miscarriage  of  justice.  Thus  the  appeal 
courts,  as  should  be  so,  are  expressly  enjoined  from  reversing 
causes  for  error  occurring  in  the  trial  of  the  case,  however 
obvious  and  glaring,  unless  the  evidence  is  of  such  a  charac- 
ter as  clearly  to  disclose  that  an  affirmance  would  result  in 
a  miscarriage  of  justice.  The  importance,  therefore,  of  pre- 
senting to  the  court  to  which  the  appeal  has  been  taken  all 
the  testimony  upon  the  vital  points  in  the  case  is,  if  for  no 
other  reason  than  for  that  purpose,  plainly  apparent  and 
readily  to  be  apprehended.    A  reviewing  court  would  hardly 
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be  in  a  position  to  determine  whether  a  miscarriage  of  jus- 
tice would  follow  the  affirmance  of  a  case  in  which  the  trial 
court  had  made  egregious  error  in  its  rulings  or  instructions 
unless  the  evidence  in  full  was  before  it,  thus  enabling  it  to 
determine,  after  a  review  thereof,  whether  the  evidence  ap- 
peared to  be  so  conclusive  of  the  defendant's  guilt  as  to  jus- 
tify it  in  reaching  the  conclusion  that  an  affirmance  of  the 
result  arrived  at  by  the  jury  would  not  produce  a  miscar- 
riage of  justice.  But,  as  declared  above,  we  think  the  testi- 
mony when  brought  up  on  an  appeal  from  the  judgment  may 
be  considered  for  any  of  the  purposes  of  the  appeal 

2.  The  notice  filed  by  the  defendant  for  the  transcription 
of  all  the  material  testimony  was  in  time  and  legally  suffi- 
cient No  particular  form  of  notice  is  required.  All  that 
is  necessary  is  that  the  defendant  shall,  within  the  time  pre- 
scribed, file  a  notice  containing  a  statement  setting  forth  in 
general  terms  the  grounds  of  the  appeal  and  the  points  upon 
which  he  relies,  and  designating  therein  the  particular  por- 
tions of  the  reporter's  notes  it  will  be  necessary  to  have  tran- 
scribed to  fairly  and  fully  present  the  points  relied  upon. 
This  he  has  done,  by  designating  all  the  testimony  taken  at 
the  trial.  The  fact  that  he  stated  in  the  notice  that  he 
*Hbinks,"  or  is  of  the  "opinion,"  that  all  the  testimony  is 
necessary  to  the  full  and  fair  presentation  of  the  points  upon 
which  he  relies  does  not  detract  from  the  force  or  impair  the 
efficacy  of  the  notice  for  the  purpose  for  which  such  a  notice 
is  required  to  be  filed.  In  fact,  it  seems  to  us  that  the  "desig- 
nation" in  any  such  case  can  be  the  result  only  of  the  opinion 
or  belief  or  thought  of  the  defendant  that  the  testimony 
designated  is  necessary  for  the  purposes  of  his  appeaL 

It  follows  from  the  foregoing  views  that  the  application 
for  further  transcription  of  the  testimony  in  this  case  must 
be  granted.  It  is,  accordingly,  ordered  that  the  phono- 
graphic reporter,  who  reported  the  case,  shall,  within  fifteen 
days  from  the  date  of  the  filing  of  this  opinion,  transcribe 
all  such  portions  of  the  testimony  taken  and  received  at  the 
trial  of  this  case  as  have  not  already  been  transcribed  and 
incorporated  in  the  record  now  on  file  herein  in  this  court, 
together  with  such  portions  of  the  address  to  the  jury  by  the 
chief  deputy  district  attorney  as  may  be  claimed  to  have  been 
legally  unwarranted  and  prejudicial  to  this  defendant's  sub- 
stantial rights,  and  as  are  not  incorporated  in  the  transcript 
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now  on  file  herein  in  this  court,  and  to  which  remarks  the 
said  defendant  duly  excepted. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[<Mm.  No.  368.    Third  Appellate  District.— April  4,  1017.] 

THE  PEOPLE,  Respondent,  v.  MADISON  SLAUGHTER^ 

Appellant 

CBiinNAL  Law — Rape — Indictment — Accomplishment  or  Act — ^De- 
fective Averment — ^Lack  op  Prejudice, — An  indictment  charging 
the  crime  of  rape  which  uses  the  word  "accomplish,"  instead  of 
"accomplished,"  or  "did  accomplish,"  in  describing  the  act  charged, 
while  grammatically  defective,  is  not  prejudicial  to  the  defendant. 

Id. — Jury — Summoning  or  Specul  Venire— Lack  op  Prejudice. — In 
such  a  prosecution  the  defendant  was  not  prejudiced  hj  the  sum- 
moning of  a  special  venire  of  jurors  before  the  regular  panel  was 
exhausted,  where  all  jurors  on  the  latter  panel  were  examined  before 
any  name  was  drawn  from  the  special  venire. 

Id. — Disallowance  op  Challenge — Peremptory  Challenges  not  Ex- 
hausted— ^Lack  op  Prejudice. — ^Where  a  defendant  has  not  ex- 
hausted his  peremptory  challenges  he  is  not  prejudiced  by  the  dis- 
allowance of  a  ehallenge  for  cause,  even  if  the  disallowance  is 
erroneous. 

Id. — Impeachment  op  Prosecutrix — ^Right  to  Explain  Letters  and 
Affidavit. — In  a  prosecution  for  rape  the  prosecutrix  may  explain 
how  she  happened  to  make  an  affidavit  and  to  write  letters  denying 
the  accusations  which  she  made  against  the  defendant  in  her  direct 
examination,  which  were  offered  in  evidence  on  her  cross-examination 
for  impeachment  purposes. 

Id.— Commission  op  Similar  Acts — ^Proof  Out  of  Order— Lack  of 
Prejudice. — Where  in  such  a  prosecution  the  particular  act  relied 
upon  for  a  conviction  was  stated  at  the  beginning  of  the  trial,  it 
is  not  error  to  permit  the  introduction  in  evidence  out  of  order  of 
the  commission  of  similar  acts. 

lb. — Commission  op  Separate  Offenses  on  Same  Day — Instruction. 
Where  in  such  a  prosecution  there  was  evidence  of  the  commission 
of  two  offenses  on  the  same  day,  an  instruction  authorizing  a  con- 
viction if  the  jury  believed  the  offense  occurred  at  any  time  on  such 
day  is  not  erroneous,  where  by  another  instruction  such  general  lan- 
gvftg*  waa  limited  to  the  particular  offense  upon  which  a  conviction 
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Id.— Pbobabiuty  of  Commission  or  Act — Similar  Acts — Instkuo- 
TION. — ^An  iiiBtraction  that  the  jurj  might  consider  preyions  acts 
similar  to  the  one  charged  in  the  indicttnent  as  tending  to  show  the 
disposition  of  the  defendant  toward  the  proseeutriZy  and  for  the 
purpose  of  ascertaining  whether  it  was  probable  that  the  act  charged 
was  committed,  is  not  erroneous  as  authorising  a  eonvietion  upon 
a  probability  of  guilt 

Id.— -Proof  of  Fact— Testimony  of  Binoli  Witness— Instruction. 
An  instruction  that  the  testimony  of  one  witness  is  sufficient  to  es- 
tablish any  fact  necessary  to  be  proved  if  believed  by  the  jury 
beyond  a  reasonable  doubt,  is  not  erroneous,  although  awkwardly 
expressed. 

Id. — Request  for  Readino  of  Testimony— Verdict  Without  Waiting 
FOR — ^Lack  of  Prejudice. — The  defendant  in  a  criminal  action  is 
not  deprived  of  any  substantial  right  to  which  he  is  entitled  under 
section  1138  of  the  Code  of  Civil  Procedure,  where  the  jury  after 
several  hours'  deliberation  requested  that  a  certain  portion  of  the 
testimony  be  read  to  them,  and  upon  being  informed  that  it  would 
take  some  time  to  locate  it,  expressed  an  opinion  that  th^  might 
reach  a  verdict  without  it,  which  they  did. 

Id. — Rape — Evidence — Uncoreoborated  Testimony  of  Prosecutrix* — 
In  a  prosecution  for  rape  the  uncorroborated  testimony  of  tlie 
prosecutrix  is  sufficient  to  warrant  a  conviction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County,  and  from  an  order  denying  a  new  triaL  H.  D. 
Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Schooler,  and  Madison  Slaughter,  in  pro.  per.,  for 
Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

BURNETT,  J.— We  are  not  unmindful  of  the  grave  im- 
portance of  the  questions  involved  in  the  determination  of 
this  appeal.  We  are  appreciative  of  the  significance  of  the 
various  circumstances  connected  with  the  charge  and  the  trial 
to  which  our  attention  has  been  earnestly  invited.  We  have 
given  serious  attention  especially  to  the  reiterated  and  em- 
phatic declaration  that  appellant  did  not  receive  that  fair 
and  impartial  trial  which  is  the  unquestionable  right  of  every 
American  citizen,  and  we  have  considered  as  carefully  as  pos- 
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rible  the  yarious  specified  particular  grounds  for  that  con- 
tention. It  is  undoubtedly  true  that  a  charge  of  this  kind 
is  likely  to  make  such  an  impression  on  the  minds  of  many 
people  in  the  vicinity  as  to  unfit  them  for  that  calm,  impar- 
tial, and  deliberate  action  which  the  law  demands  of  every 
juror.  The  mere  accusation  when  given  wings,  as  usually 
happens  in  such  cases,  excites  the  prejudice,  arouses  the  re- 
sentment, and  disturbs  and  impairs  the  judgment  of  a  part 
of  the  community,  and  there  is  danger,  of  course,  that  the 
unfair  and  hostile  attitude  toward  the  defendant  thereby  en- 
gendered may  reach  the  jury-box  and  even  the  judge  upon 
the  bench.  The  fact  that  the  one  accused  is  a  minister  of 
the  Gk)spel  intensifies  the  situation  and  increases  the  prob- 
ability of  unfavorable  and  malevolent  impressions  and  senti- 
ments. Even  upright  and  righteous  persons,  with  a  due  con- 
ception of  the  importance  and  sanctity  of  this  high  calling, 
are  sometimes  too  easily  moved  to  give  credence  to  a  story 
impugning  the  chastity  of  one  filling  the  holy  office  of  the 
ministry  and,  therefore,  also  too  ready  to  contribute  to  the 
creation  of  an  unfavorable  environment  for  the  dispassionate 
determination  of  the  guilt  or  innocence  of  the  accused.  It 
is  more  emphatically  true  that  in  every  community  there  are 
some  small  souls  who,  by  reason  of  their  sinister  and  malig- 
nant opposition  to  the  cause  of  religion,  and  through  a  de- 
praved desire  to  cripple  the  efficiency  of  religious  efforts  and 
to  destroy  confidence  in  its  advocates  and  promoters,  with 
avid  glee  welcome  every  imputation,  especially  of  the  kind 
involved  herein,  against  the  character  and  standing  of  a  min- 
ister of  the  Qospel.  These  people  generally,  also,  hasten  to 
prejudge  the  case,  and  with  feverish  anxiety  seek  to  inoculate 
as  many  as  possible  of  the  community  with  the  virus  of  their 
own  prejudice  and  hatred.  These  and  other  unfavorable  con- 
siderations were,  no  doubt,  at  work  in  the  community  wherein 
the  defendant  was  tried  and  convicted,  and  probably  quite 
a  number  of  the  citizens  had  irrevocably  determined  his  guilt 
before  a  witness  was  heard  in  court. 

However,  we  feel  satisfied  that  the  vast  majority  of  the 
people  of  Butte  County,  moved  by  the  spirit  of  fair  play  and 
a  desire  that  there  be  no  unwarranted  interference  with  the 
orderly  processes  of  the  law,  were  in  that  mental  and  moral 
frame  of  mind  essential  to  the  impartial  administration  of 
justice  as  between  the  plaintiff  and  defendant* 
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But,  what  is  more  to  the  point,  we  are  convinced  from  an 
examination  of  the  record  that  there  was  no  such  prejudice 
or  hostility  on  the  part  of  the  trial  judge,  or  of  any  of  the 
jurors,  nor  was  there  any  misconduct  on  the  part  of  either, 
nor  any  such  acts  or  omissions  during  the  course  of  the  trial 
as  would  legally  justify  this  court  in  setting  aside  the  verdict. 
We  go  further,  and  say  that  in  none  of  the  contentions  of 
appellant  do  we  find  suflScient  merit  to  warrant  any  interfer- 
ence with  the  judgment  of  the  lower  court,  as  will  more  fully 
appear  while  we  proceed  to  notice  the  specific  points  which 
are  urged  upon  our  attention  with  great  ability  and  impres- 
siveness  in  the  four  different  briefs  filed  in  his  behalf,  three 
of  which,  bearing  his  own  signature,  were  undoubtedly  pre- 
pared by  a  former  astute  member  of  the  bar  now  sojourning 
at  San  Quentin. 

The  indictment  is  grammatically  defective  in  using  the 
word  *' accomplish,"  instead  of  *' accomplished,"  or  "did  ac- 
complish," but  while  the  district  attorney  thus  manifested  a 
degree  of  carelessness  it  is  perfectly  apparent  that  the  de- 
fendant suffered  no  prejudice  by  reason  of  the  defective  aver- 
ment.  The  charging  part  of  said  instrument  is  as  follows: 
**The  said  Madison  Slaughter  on  or  about  the  7th  day  of 
November  A.  D.  nineteen  hundred  and  fifteen  at  the  county 
of  Butte  and  state  of  California,  and  before  the  finding  of 
this  indictment  wrongfully,  unlawfully,  willfully  and  feloni- 
ously accomplish  an  act  of  sexual  intercourse  with  one  Ger- 
trude Lamson,  ...  a  female  under  the  age  of  eighteen  years, 
to  wit,  the  age  of  fifteen  years,"  etc.  If  any  one  at  all 
familiar  with  the  English  language  could  not  understand  that 
the  intention  was  to  charge  that  the  said  Madison  Slaughter 
**did  accomplish"  the  act  on  said  date  his  sanity  would  be 
the  proper  subject  for  investigation.  And  yet,  with  great 
earnestness  and  apparent  sincerity,  it  is  argued  that  the  cause 
should  be  reversed  for  this  verbal  inaccuracy.  We  are  spared 
any  further  comment,  however,  for  the  reason  that  the  identi- 
cal point  was  decided  in  the  case  of  People  v,  Haagen,  139 
Cal.  115,  [72  Pac.  836],  wherein  it  was  said:  **We  do  not 
think  there  is  any  merit  in  this  contention." 

The  jurors  drawn  on  the  regular  venire  were  insuflScient  to 
complete  the  jury  and  a  special  venire  was  issued.  This  is 
made  the  subject  of  criticism  and  complaint  by  appcDant,  but 
tlie  practice  is  authorized  by  the  Qode  and  sanctioned  by  tb$ 
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decisions  of  the  courts.  (Code  Civ.  Proc,  sees.  226,  227; 
People  V.  Sehom,  116  Cal.  503,  508,  [48  Pac.  495] ;  People  v. 
Suesser,  142  Cal.  354,  359,  [75  Pac.  1093].)  In  the  Sehom 
case  it  was  said:  ^^ There  may,  no  doubt,  be  cases  where,  as 
was  said  in  Levy  v.  Wason,  69  CaL  105,  111,  [10  Pac.  272], 
the  drawing  of  the  entire  jury  from  the  box  would  be  'more 
consistent  with  the  correct  administration  of  justice,'  but  it 
has  frequently  been  held,  with  respect  to  both  grand  and  trial 
jurors,  that  after  the  venire  drawn  from  the  regular  jurors 
had  been  exhausted  the  court  may  order  additional  jurors  to 
be  summoned  from  the  county  at  large,  and  that  such  pro- 
ceeding is  valid — ^at  least,  unless  there  has  been  a  gross  abuse 
of  discretion."  There  is  nothing  in  the  case  here  to  show 
that  the  discretion  thus  vested  in  the  trial  court  was  not  prop- 
erly exercised.  No  doubt  the  special  venire  was  ordered  to 
save  time  and  expense,  and  we  are  not  authorized  to  conclude 
that  appellant  suffered  any  prejudice  thereby.  The  fact  that 
the  order  was  made  before  all  the  jurors  on  the  preceding 
venire  had  been  examined  is  of  no  moment,  since  such  exami- 
nation was  completed  before  any  name  was  drawn  from  the 
special  venire.  The  procedure  was  at  most  an  irregularity 
which  worked  no  damage. 

Complaint  is  made  that  the  court  improperly  overruled  de- 
fendant's challenge  to  certain  jurors  for  bias.  Of  the  twelve 
selected  it  is  not  pretended  that  such  objection  could  be  made 
to  more  than  two.  These  are  John  Finning  and  T.  R.  Boalt. 
As  to  the  others  there  can  be  no  possible  controversy.  The 
court  might  well  have  excused  Mr.  Finning,  although  he  de- 
clared that  he  could  and  would  disregard  his  opinion,  and 
be  controlled  entirely  by  the  evidence  and  the  instructions. 
However,  his  was  a  doubtful  case,  and  there  should  be  no 
hesitation  in  resolving  such  doubt  in  favor  of  the  defendant. 
But  for  the  reason  that  he  accepted  the  juror  while  still  hav- 
ing five  peremptory  challenges,  appellant  is  in  no  position  to 
complain  of  the  ruling.  The  point  is  covered  and  controlled 
by  the  cases  of  People  v.  Durrani,  116  Cal.  179,  196,  [48  Pac. 
75] ,  People  v.  ScJiafer,  161  Cal.  573,  576,  [119  Pac.  920] , 
Scragg  v.  Bailee,  24  Cal.  App.  133,  139,  [140  Pac.  706] ,  and 
People  V.  Perry,  25  Cal.  App.  337,  338,  [143  Pac.  798]. 
Therein  this  and  the  supreme  court  approved  the  doctrine 
stated  in  Thompson  on  Trials,  section  120,  as  follows:  "It  is 
a  rule  of  paramount  importance  that  errors  committed  in 
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overruling  challenges  for  cause  are  not  grounds  of  reversal, 
unless  it  be  shown  an  objectionable  juror  w<is  forced  upon  the 
challenging  party  after  he  had  exhausted  his  peremptory  chal- 
lenges; if  his  peremptory  challenges  remain  unexhausted,  so 
that  he  might  have  excluded  the  objectionable  juror  by  that 
means  he  has  no  grounds  of  complaint."  It  is  true  that  his 
peremptory  challenges  were  finally  exhausted,  but  not  until  ho 
had  accepted  Mr.  Finning  and  he  was  sworn  to  try  the  case. 
In  People  v.  Riggins,  159  Cal.  113,  [112  Pac.  862],  relied  upon 
by  appellant,  it  appears  **not  only  that  the  defendant  ex- 
hausted all  his  peremptory  challenges,  but  that  by  reason  of 
the  rulings  of  the  court  he  was  forced  to  accept  McKeen,  a 
juror  objectionable  to  him  and  challenged  by  him  for  cause 
and  also  that  he  asked  the  privilege  of  challenging  McKeen 
peremptorily  and  that  his  request  was  denied.'*  The  rule  is 
one  not  only  of  expediency  but  of  justice.  The  peremptory 
challenge  affords  an  auxiliary  or  additional  method  for  get- 
ting rid  of  an  objectionable  juror.  If  the  defendant  feels 
that  a  juror  is  disqualified  he  may  challenge  him  for  cause, 
but  the  court  may  not  concur  in  that  view.  If  so,  and  the 
limit  of  peremptory  challenges  has  not  been  reached,  the  de- 
fendant must  avail  himself  of  that  remedy  or  else  be  deemed 
to  have  waived  his  objection.  When  the  peremptory  chal- 
lenges have  been  exhausted  the  situation,  of  course,  is  quite 
different,  as  he  then  has  only  the  one  remedy,  and  in  case  of 
an  adverse  ruling  he  may  have  it  reviewed  by  the  appellate 
court.  Such  is  the  instance  of  juror  Boalt.  On  his  direct 
examination  he  testified  that  he  had  an  opinion  in  regard  to 
the  case  and,  asked  as  to  how  it  was  formed,  he  answered: 
"By  newspaper  talk  and  talking  on  the  streets,"  and,  in  reply 
to  the  question:  '*In  what  other  manner  if  any  was  this 
opinion  formed!"  he  said:  *'I  have  heard  a  few  words  that 
took  place  here,  I  heard  of  some  parties  who  talked  with  par- 
ties that  were  here  who  quoted  me  about  ten  words."  If  it  be 
argued  that  he  meant  by  these  answers  that  his  opinion  was  in- 
fluenced by  the  ten  words  that  had  been  repeated  in  his  pres- 
ence, we  cannot  assume  that  they  were  prejudicial  to  appellant, 
since  it  does  not  appear  what  they  were.  Besides,  in  the  fur- 
ther course  of  the  examination,  he  stated  that  his  opinion  was 
founded  entirely  upon  newspaper  reports  and  street  gossip, 
and  still  further  that  his  opinion  was  based  only  upon  '*what 
IHtl^  I  read  in  the  paper."    It  was,  therefore,  for  the  tri^ 
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court  to  determine  what  was  the  source  of  his  opinion,  and  the 
decision  is  binding  upon  this  court.  Indeed,  the  examination 
of  the  juror  presents  an  instance  for  the  application  of  the 
rule  laid  down  in  People  v.  Byan,  152  Cal.  364,  371,  [92  Pac. 
853],  and  People  v.  Edwards,  163  Cal.  752,  [127  Pac  58],  and 
other  decisions.  In  the  former  it  is  said:  ''The  trial  court 
must  decide  which  of  the  answers  most  truly  shows  the  juror's 
mind."  Indeed,  so  far  as  we  can  judge  from  the  cold  record, 
Mr.  Boalt  was  unbiased  and  entirely  disposed  to  be  fair  and 
just.  He  declared  several  times  that  he  would  lay  aside  any 
opinion  that  he  might  have  and  be  guided  entirely  by  the  evi- 
dence and  the  instructions  of  the  court,  and  that  he  would  act 
fairly  and  impartially  in  the  case.  As  we  read  the  record 
we  are  satisfied  there  is  no  just  ground  for  complaint  as  to  the 
selection  and  impanelment  of  the  jury. 

Among  the  many  questions  presented  as  to  the  admissibility 
of  evidence,  we  notice  first  the  ruling  of  the  court  in  relation 
to  the  explanation  by  the  prosecutrix  of  an  aflBdavit  and  two 
letters  made  and  written  by  her.  These  instruments  were 
secured  by  the  defendant  and  offered  in  evidence  on  her  cross- 
examination. 

The  first  letter  was  addressed  to  Mr.  Kennedy,  one  of  the 
counsel  for  appellant,  was  dated  February  19,  1916,  and  was 
as  follows: 

*'I  am  writing  this  of  my  own  free  will,  and  under  no  one's 
influence.  I  have  done  a  very  great  wrong  which  I  am  very 
sorry  for  and  want  to  correct.  I  have  told  an  outrageous  lie. 
I  don't  know  whether  anyone  will  speak  to  me  or  not;  I  hope 
they  will.  That  what  I  have  charged  against  Mr.  Slaughter 
is  an  absolute  lie,  which  I  want  seen  to  and  done  away  with 
soon  as  possible.  And  I  will  say  with  the  oath  of  Qod  I  will 
never  tell  another  lie  to  anyone  of  any  kind  again  as  long  as 
I  lives.  I  was  very  angry  when  I  told  this  lie  and  the  second 
one  I  told  it  to  encouraged  me  so  much  I  kept  it  up.  Now  I 
deny  it  and  deny  it  forever.  Remember  no  one  has  influenced 
me  in  any  way  only  to  tell  the  truth.  Unless  it  was  the  partys 
that  got  me  in  this  mess." 

The  other  letter  was  directed  to  **Mr.  and  Mrs  Slaughter 
and  Girls"  and  was  of  similar  tenor.  It  concluded  with  the 
declaration:  *'I  am  sorry  to  the  bottom  of  my  heart  and  soul 
and  experience  has  been  a  very  dear  teacher  to  me  and  I  mean 
to  begin  over  again  and  live  a  new  good  right  life." 
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The  affidavit  is  clearly  in  the  language  of  an  expert,  and 
not  such  as  would  have  been  chosen  by  the  prosecutrix. 
Therein,  among  others,  were  the  statements  that  said  letters 
contained  the  truth,  that  she  was  not  influenced  by  Mr.  Ken- 
nedy to  write  the  same  but  did  so  of  her  own  free  will ;  that 
said  statement  was  made  to  right  a  great  wrong;  that  she 
never  had  sexual  intercourse  with  defendant  at  any  time  or 
place  and  that  he  had  always  acted  toward  her  *'in  a  proper, 
gentlemanly  and  straight-forward  way " ;  that  the  affidavit  was 
made  to  rectify  a  great  wrong,  and  while  made  at  the  request 
of  Guy  R.  Kennedy  it  "has  been  read  to  me  and  the  entire 
contents  of  the  same  is  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth."  The  witness  also  testified  on  said  cross- 
examination  as  to  declarations  she  had  made  to  Mr.  Schooler, 
one  of  the  attorneys  for  appellant,  denying  any  improper 
relations  with  Mr.  Slaughter.  Over  strenuous  objections  the 
witness  was  permitted  to  explain  these  various  statements,  and 
to  detail  the  circumstances  under  which  they  were  made.  The 
purpose  was,  of  course,  to  show  the  undue  influence  that  was 
exerted  in  behalf  of  appellant,  and  to  minimize  or  nullify  the 
effect  upon  her  credibility  of  her  different  contradictions.  It 
was  the  theory  of  the  plaintiff  that  a  conspiracy  existed  in 
which  the  mother,  father,  and  defendant  with  his  attorneys 
participated,  designed  to  coerce  the  witness  into  a  renuncia- 
tion of  her  charges  and  an  abandonment  of  the  prosecution. 
On  redirect  examination  the  people,  therefore,  in  support  of 
the  contention,  were  permitted  to  show  that  she  was  told 
her  mother's  health  was  bad  and  that  she  would  cause  her 
death  if  she  persisted  in  the  prosecution ;  that  defendant  him- 
self brought  her  father,  Frederick  Lamson,  to  his  daughter, 
and  the  father  said:  ** There,  see  what  you  have  done,*  you 
will  kill  your  mother";  that  one  of  the  defendant's  attorneys 
came  in  the  night-time  to  her  home  to  use  his  influence  upon 
her;  that  her  mother  told  her  the  defendant  should  not  be 
prosecuted;  that  statements  were  made  by  defendant's  attor- 
neys calculated  to  induce  the  belief  that  she  would  get  into 
trouble  if  she  insisted  upon  the  charge  against  Mr.  Slaughter, 
and  some  other  circumstances  of  similar  tenor  were  related 
by  the  witness.  To  illustrate  this  line  of  examination  we  ma> 
set  out  her  statement  of  what  her  father  said  to  her:  '*He 
had  told  me  that  he  believed  my  story  and  that  he  had  be- 
lieved it  all  along,  but  for  me  not  to  say  anything  or  not 


Digitized  by 


Google 


April,  1917.]  People  v.  Slaughter.  873 

to  tell  mamma  that  he  did,  or  to  tell  anybody  and  daring  the 
time  mamma  was  having  these  spells  he  said:  'Whatever  she 
said  to  answer  yes  and  never  to  dispute  her  in  anything/  and 
he  said  that  I  would  probably  be  the  cause  of  her  death  any- 
way." We  think  there  was  no  violation  therein  of  the 
familiar  rule  permitting  a  witness  to  explain  contradictory 
statements.  It  would  be  strange  if  her  mouth  were  closed 
as  to  the  circumstances  and  inducements  of  the  transaction 
caDed  out  on  cross-examination  for  the  purpose  of  impeach- 
ing her  veracity  and  destroying  her  credibility.  Some  por- 
tions of  said  testimony  may  have  been  objectionable,  but 
there  was  no  motion  to  strike  them  out,  and  the  questions 
themselves  were  entirely  proper.  Of  course,  the  only  purpose 
of  such  examination  is  as  we  have  indicated,  and  her  recital 
of  certain  statements  made  to  her  was  not  to  be  considered 
as  evidence  of  the  truth  of  said  declarations.  If  this  was  not 
made  entirely  clear  to  the  jury  it  was  the  fault  of  appellant 
in  not  requesting  a  specific  direction  to  that  effect 

In  People  v.  SmaUman,  55  Cal.  185,  on  the  cross-examina- 
tion of  the  prosecuting  witness,  defendants,  for  the  purpose 
of  affecting  her  credibility,  offered  an  aflBdavit  made  and 
signed  by  her  but  written  by  one  Carey  who  presented  and 
read  it  to  the  witness.  On  the  direct  examination  the  witness 
was  asked  as  to  the  circumstances  under  which  the  affidavit 
was  made,  and  what  conversation  she  had  with  Carey  about  it. 
The  defendants  objected  to  any  conversation  of  witness  with 
Carey  in  relation  to  this  affidavit  which  was  had  in  the  ab- 
sence of  the  defendant.  The  court  overruled  the  objection 
and  admitted  the  evidence.  The  supreme  court  said:  "We 
see  no  error  in  this  ruling.  It  was  proper  to  ask  the  witness 
as  to  every  matter  which  occurred  in  relation  to  and  in  con- 
nection with  the  affidavit." 

In  People  v.  Wessel,  98  Cal.  352,  [33  Pac.  216],  the  court 
said:  *'To  contradict  the  testimony  of  the  prosecutrix,  who 
was  a  child  of  eleven  years,  the  defense  read  the  testimony 
before  the  committing  magistrate,  in  which  it  was  claimed 
she  had  made  statements  inconsistent  with  her  evidence  on  the 
trial.  Thereupon  the  prosecution  recalled  the  prosecutrix 
and  asked  her  to  explain  the  discrepancies.  This  course  was 
too  plainly  proper  and  of  too  common  practice  to  justify  the 
presentation  of  the  question  here." 
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In  Bradford  v.  WoodxvortJi,  108  Cal.  684,  [41  Pac.  797],  it 
was  said:  "It  was  proper  to  permit  plaintiff  to  explain  in  re- 
buttal the  telegram  which  had  been  introduced  by  the  de- 
fendant to  contradict  his  testimony."  (See,  also.  People  ▼. 
Olover,  141  Cal.  233,  [74  Pac.  745] ;  Ri$don  ▼.  Yates,  145  Cal. 
210,  212,  [78  Pac.  641] ;  Eoggan  v.  Cahoon,  31  Utah,  172,  [87 
Pac  164]  5  Strelin  v.  Lavengood,  163  Ind.  478,  [71  N.  B. 
494].) 

The  prosecution  adopted  a  circuitous  method  of  obtaining 
the  explanation,  and  asked  of  the  witness  many  unnecessary 
questions,  but  circumlocution  or  volubility  is  not  necessarily 
error.  The  witness  was  not  lacking  in  intelligence  or  assur- 
ance, and  a  simple  question  as  to  why  she  made  such  con- 
tradictory statements  would  probably  have  produced  the  ex- 
planation and  avoided  the  necessity  for  such  protracted  and 
wearisome  examination.  However,  the  defendant  opened  the 
door  for  an  investigation  of  the  reasons  that  moved  and  influ- 
enced the  witness  to  make  such  contradictory  statements  and 
we  find  therein  no  prejudicial  error.  The  cases  cited  as  to 
this  point  by  appellant  do  not  sustain  his  contention. 

In  Wagner  v.  People,  30  Mich.  384,  the  evidence  brought 
out  on  the  cross-examination  was  incompetent,  although  ad- 
mitted without  objection,  and  it  was  correctly  held  that  this 
hearsay  evidence  was  not  subject  to  modification  or  explana- 
tion on  the  redirect  examination. 

The  later  Michigan  case.  People  v.  Hanifan,  98  Mich.  32, 
[56  N.  W.  1048],  supports  respondent's  position  here.  There- 
in it  was  held  that  "where,  on  the  trial  of  a  respondent  for 
larceny,  his  counsel  show  on  the  cross-examination  of  one  of 
the  people's  witnesses,  that  the  witness  had  some  trouble  with 
the  respondent  subsequent  to  the  alleged  larceny  and  that  he 
would  like  to  get  even  with  respondent,  it  is  proper  to  permit 
the  witness,  on  his  redirect  examination,  to  explain  the  nature 
of  the  trouble." 

In  Atherton  v.  Defreeze,  129  Mich.  364,  [88  N.  W.  886], 
where  the  relevant  part  of  a  conversation  was  received  it  was 
held  that  on  cross-examination  it  was  not  proper  to  introduce 
another  part  of  the  conversation  which  had  no  connection 
with  the  issue  involved,  and  had  no  bearing  whatever  upon  the 
part  that  was  relevant. 

The  case  of  Oarey  v.  Nicholson,  24  Wend.  (N.  T.)  350,  is 
of  similar  import    Referring  to  the  nde  that  where  a  part 
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of  a  conversation  is  introduced  in  evidence  by  one  party  the 
other  hafi  a  right  to  call  for  the  whole  conversation,  the 
supreme  court  of  New  York  said:  **That,  however,  must  obvi- 
ously  mean  that  the  additional  conversation  called  for  should 
be  relevant  to  the  matter  in  issue.  All  evidence  is  received 
under  that  qualification ;  and  if  not  so  restrained,  might  oper- 
ate as  a  waste  of  time.  Other  subjects  might  be  introduced 
having  no  connection  with  the  subject  matter  of  the  suit." 

Commonwealth  v.  Reyes,  11  Gray  (Mass.),  323,  is  to  the 
same  effect.  In  reference  to  the  complaint  of  the  defendant 
that  she  was  debarred  from  proving  the  residue  of  a  conver- 
sation of  which  a  part  had  been  produced  by  the  prosecution 
against  her,  it  was  declared  by  the  supreme  court  of  Massa^ 
chusetxs:  "The  proof  in  such  case  is  to  be  confined  to  what 
was  said  upon  or  concerning  those  matters  which  are  made 
subjects  of  inquiry  or  investigation.  Every  remark  or  obser- 
vation made  upon  those  topics  is  to  be  received  as  competent 
evidence  because  they  may  essentially  modify  the  character 
and  purport  of  the  whole  conversation  and  vitally  affect  what 
might  otherwise  appear  to  be  explicitly  asserted  or  denied. 
(1  Greenl.  Ev.,  sees.  201-218.)" 

A  great  many  other  rulings  of  the  court  as  to  the  admis- 
sibility of  evidence  are  severely  criticised  by  appellant.  We 
do  not  feel  called  upon  to  notice  them  specifically,  although 
they  have  been  carefully  examined.  Some  of  them,  it  may  be 
said,  are  of  doubtful  propriety,  but  it  could  hardly  be  other- 
wise, considering  the  mass  of  testimony  and  the  multitude  of 
objections.  However,  as  before  stated,  we  find  in  none  of  the 
rulings  any  warrant  for  a  reversal  of  the  judgment.  Each 
side  was  very  swift  to  object  to  questions  propounded  by  the 
other,  and  thereby  the  time  of  the  trial  was  greatly  extended 
and  the  labor  of  the  trial  judge  was  largely  increased.  In  the 
heat  of  the  contest,  also,  counsel  indulged  in  frequent  inter- 
ruptions and  in  occasional  acrimonious  suggestions  which  no 
doubt  tried  the  patience  of  the  court,  but  we  believe  the  trial 
was  conducted  with  due  regard  for  the  proprieties  of  juridical 
procedure. 

That  other  acts  of  a  similar  nature  were  permitted  to  be 
shown  out  of  order  was  not  error,  in  view  of  the  fact  that  at 
the  beginning  of  the  trial  the  district  attorney  made  and 
stated  the  election  of  the  prosecution  as  to  the  particular 
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offense  for  which  a  conviction  was  asked.  {People  v.  EoUer, 
142  Cal.  621,  624,  [76  Pae.  500].) 

Earnest  objection  is  made  to  this  instruction  given  by  the 
court:  "The  indictment  in  this  case  charging  defendant  with 
the  offense  for  which  he  is  now  on  trial  was  filed  January  31, 
1916.  In  that  indictment  it  is  alleged  that  the  offense  was 
committed  by  defendant  on  or  about  the  seventh  day  of 
November,  1915,  and  before  the  finding  of  the  indictment.  It 
is  not  necessary  to  prove  the  commission  of  the  offense  now  on 
trial  at  the  precise  time  or  date  alleged  in  the  indictment,  but 
it  is  suflBcient  to  prove  its  commission  at  any  time  on  Novem- 
ber 14, 1915,  if  the  evidence  proves  beyond  a  reasonable  doubt 
that  defendant  on  said  last-mentioned  date  has  been  guilty 
of  the  offense  of  rape  charged  in  the  indictment."  It  is  not 
claimed  that  the  people  are  confined  to  the  precise  date  con- 
tained in  the  indictment,  and  it  is  admitted  that  ordinarily 
the  instruction  would  be  unobjectionable,  but  it  is  insisted  that 
by  reason  of  the  fact  that  there  was  evidence  of  two  separate 
offenses  on  said  date  of  November  14th,  the  instruction  author- 
ized a  conviction  if  a  part  of  the  jury  believed  that  one  and 
the  remaining  jurors  believed  that  the  other  was  established, 
although  there  was  no  concurrence  of  the  twelve  as  to  either 
of  said  declared  offenses.  There  would  be  much  force  in  this 
criticism  were  it  not  for  the  fact  that  this  instruction  was 
qualified  by  another  reading  as  follows:  "I  will  instruct  you 
now  that  wherever  in  these  instructions  I  have  referred  to  the 
act  as  charged  of  November  14,  1915,  I  referred  to  the  act 
charged  as  having  been  committed  on  a  chair  in  the  dining- 
room  as  charged  in  the  evidence  as  the  only  act  upon  which 
he  is  now  on  trial.'*  This  was  not  inconsistent  with  the 
former,  but  a  definite  limitation  of  the  more  general  language, 
and  it  removed  any  probability  of  the  result  apprehended  by 
appellant  (People  v.  Besold,  154  Cal.  363,  370,  [97  Pac 
871].) 

In  instruction  No.  42  the  jury  was  directed  that  they  might 
consider  previous  acts  similar  to  the  one  charged  in  the  in- 
dictment as  tending  to  show  the  disposition  of  the  defendant 
toward  the  prosecutrix,  and  "for  the  purpose  of  ascertaining 
whether  it  is  or  is  not  more  probable  that  the  act  of  sexual 
intercourse  charged  to  have  been  committed  on  November  14, 
1915,  was  committed,  and  for  no  other  purpose."  There  is 
no  merit  in  the  contention  that  thereby  the  jurors  were  in- 
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structed  that  they  might  convict  upon  a  probability  of  guilt. 
It  signified  no  more  than  an  instruction  that  they  might  con- 
sider such  evidence  as  bearing  upon  the  question  of  appellant's 
guilt  or  innocence  of  the  charge  made  in  the  indictment.  If 
they  were  to  consider  it  at  all  it  is  difficult  to  understand  how 
it  could  be  regarded  except  as  relating  to  the  probability  of 
guilt  As  to  the  rule  requiring  the  jury  to  be  convinced  be- 
yond a  reasonable  doubt  of  the  defendant's  guilt  in  order  to 
convict  they  were  fully  and  repeatedly  instructed.  It  may  be 
said  that  a  similar  instiniction  to  the  one  before  us  was  ap- 
proved in  People  v.  Mathews,  139  Cal.  527,  530,  [73  Pac. 
416].) 

Instruction  No.  40  was  to  the  eflPect  that  in  such  prosecution 
the  testimony  of  one  witness  is  sufficient  to  establish  any  fact 
necessary  to  be  proved  if  believed  by  the  jury  beyond  a  rea- 
sonable doubt.  There  can  be  no  fault  found  with  the  prin- 
ciple therein  declared,  although  it  is  somewhat  awkwardly 
expressed.  The  jury,  though,  could  giot  have  been  misled 
by  it. 

The  defendant  requested  an  instruction  as  to  the  presump- 
tion of  innocence.  Therein  was  an  expression  that  "this  pre- 
sumption is  an  instrument  of  proof,"  and  it  is  contended  that 
this  specific  affirmation  ought  to  have  been  brought  to  the 
attention  of  the  jury.  It  is  perfectly  clear,  however,  that  the 
conhideration  which  should  be  accorded  to  this  presumption 
was  fully  set  forth  in  several  instructions  given  by  the  court. 
That  it  was  not  designated  as  an  ^'instrument  of  proof,"  or 
*  *  evidence, "  is  a  mere  verbal  criticism  without  merit.  {People 
V.  Linares,  142  Cal.  17,  [75  Pac.  308] ;  Agnew  v.  United  States, 
165  U.  S.  630,  [41  L.  Ed.  624,  17  Sup.  Ct.  Rep.  235].)  The 
fact  is  that  the  rejected  instruction  would  have  added  noth- 
ing to  the  following  which  was  given :  '*The  jury  is  instructed 
that  the  defendant  comes  before  you  clothed  with  the  pre- 
sumption of  innocence  and  that  such  presumption  is  not  a 
mere  form  to  be  disregarded  by  the  jury  at  its  pleasure,  but 
it  is  a  substantial  part  of  the  law  of  the  land,  and  binding 
on  the  jury  in  this  case,  as  in  all  criminal  cases,  and  it  is 
the  duty  of  the  jury  to  give  the  defendant  in  this  case  the 
full  benefit  of  this  presumption,  and  to  acquit  him,  unless 
the  evidence  in  this  case  convinces  you  of  his  guilt  as  charged, 
beyond  all  reasonable  doubt;  and  you  are  compelled  under 
your  oaths  to  carry  this  presumption  in  your  minds  during 
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every  stage  of  the  trial,  and  give  the  defendant  the  benefit 
of  it  until  such  time  as  you  may  be  convinced  beyond  all 
reasonable  doubt  of  his  guilt,  as  charged  in  the  specific  offense 
elected  by  the  prosecution,  that  of  November  14,  1915.*'  The 
foregoing  was  given  at  the  request  of  appellant  and  leaves 
nothing  to  be  desired  on  the  subject.  Indeed,  the  jury  were 
fully  and  correctly  instructed  on  every  material  phase  of  the 
case,  and  no  just  criticism  can  be  made  of  the  court  in  ref- 
erence to  the  instructions  given  or  refused. 

After  the  submission  of  the  cause  and  the  jury  had  delib- 
erated for  several  hours  they  returned  and,  through  their 
foreman,  made  a  request  to  have  a  portion  of  the  testimony 
read.  The  proceedings  in  relation  to  it  are  shown  by  the 
record  as  follows: 

"Foreman  Darrell:  If  the  court  please,  we  wish  to  apol- 
ogize to  your  Honor  and  the  attorneys  and  the  court  officials 
and  others  present  for  causing  you  to  convene  court  at  this 
time,  but  there  are  ceitain  points  in  the  evidence  upon  which 
we  do  not  agree  and  we  deem  it  necessary  that  the  evidence 
be  read.  The  clerk  has  the  memoranda  for  the  evidence  we 
desire. 

"The  Court:  Yes,  I  see.  Mr.  McCallum,  you  have  seen  that 
memoranda,  have  you — show  it  to  Mr.  Schooler." 

At  this  time  Mr.  Schooler  examines  note  containing  request 
for  testimony. 

"The  Court  [to  the  reporter] :  How  long  would  it  take 
you,  Mr.  McCallum,  to  prepare  yourself  to  read  that  to  this 
juryt" 

The  testimony  requested  by  the  jury  to  be  read  included 
the  testimony  of  Gertrude  Lamson,  cross  and  direct,  and  that 
of  Thomas  Whidden  and  Mrs.  Whidden.  At  this  time  the 
reporter  stated  that  in  order  to  go  over  the  entire  direct  and 
cross-examination  of  Gertrude  Lamson,  of  Thomas  Whidden, 
and  of  Mrs.  Whidden,  which  testimony  extended  continu- 
ously over  a  period  of  approximately  four  days,  that  he  might 
be  able  to  locate  the  particular  testimony  desired  in  an  hour, 
but  in  order  to  look  over  all  the  testimony  mentioned  by 
the  jury  and  to  locate  it  in  its  entirety  with  the  required  cer- 
tainty necessary,  it  would  take  perhaps  several  hours,  and 
that  to  read  the  entire  testimony  mentioned,  thus  entirely 
l^voiding  the  danger  of  omitting  any  portion  of  that  men- 
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tioned  by  the  jury,  that  it  would  require  at  leaat  three  daya* 
time. 

**  Foreman  DarrcU:  If  the  court  please,  it  is  juat  a  alight 
portion  of  the  evidence  of  the  witness  referred  to  in  the  memo- 
randa we  desire. 

**The  Court:  I  see,  but  we  have  to  give  the  reporter  some 
time  to  look  it  up.  I  will  have  to  give  him  some  time  to  report 
to  me  that  he  has  found  it.  You  see  that  big  stack  of  books 
before  him  there,  gentlemen;  they  contain  the  evidence  that 
he  has  to  seek  through  and  get  the  line  and  the  sentences 
that  you  want  in  order  to  cover  your  request  fully. 

"Foreman  Darrell:  Providing  we  determine  to  get  along 
without  this  testimony,  if  after  debating  the  matter  further 
we  can  proceed  without  this  particular  evidence  then  whatt 

*'The  Court:  It  is  for  you  gentlemen  of  the  jury,  when 
you  get  ready  to  report  a  verdict — if  you  find  a  verdict  to 
notify  the  oflScers  and  they  will  notify  the  rest  of  us. 

** Foreman  Darrell:  My  point  was  this,  that  I  do  not  be- 
lieve that  those  who  desire  the  reading  of  this  portion  of  the 
testimony — in  fact  I  am  sure  that  they  were  not  aware  that 
it  would  take  any  considerable  time  to  produce  that.  There 
was  simply  a  question  that  arose  upon  which  we  could  not 
agree.  As  stated  in  the  memoranda,  we  were  under  the 
impression  that  it  required  only  a  few  moments,  as  it  was  a 
very  small  part  of  the  evidence  that  was  given  by  those  three 
parties  that  we  wanted. 

"The  Court:  I  do  not  know  of  anything  to  do  only  to  let 
you  go  to  your  jury-room  and  let  the  reporter  go  to  work 
and  find  the  testimony  that  you  want  and  when  he  finds  it 
we  will  report  to  you.  You  can  now  return  to  your  jury- 
room.  [In  accordance  with  the  foregoing  proceedings,  after 
the  jury  retired  again  to  their  jury-room  to  deliberate  fur- 
ther, the  reporter  proceeded  to  locate  through  the  testimony 
of  the  foregoing  named  three  witnesses,  covering  some  one 
thousand  or  one  thousand  two  hundred  pages  of  shorthand, 
the  portions  thereof  covered  by  the  memoranda  submitted  to 
the  court  by  the  jury  and  awaited  a  further  call  from  the 
jury.]  At  this  time,  to  wit,  9:10  o'clock  A.  M.  on  this  thir- 
teenth day  of  May,  1916,  after  having  been  out  all  night,  the 
jury  returned  into  the  courtroom  and  the  following  proceed- 
ings are  had":  Then  follows  the  announcement  of  the  verdict 
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in  the  usual  manner  without  any  further  reference  to  said 
testimony. 

Section  1138  of  the  Penal  Code  provides:  "After  the  jury 
have  retired  for  deliberation,  if  there  be  any  disagreement 
between  them  as  to  the  testimony,  or  if  they  desire  to  be  in- 
formed on  any  point  of  law  arising  in  the  cause,  they  must 
require  the  oflScer  to  conduct  them  into  court.  Upon  being 
brought  into  court,  the  information  required  must  be  given 
in  the  presence  of,  or  after  notice  to,  the  district  attorney, 
and  the  defendant  or  his  counsel,  or  after  they  have  been 
called." 

It  is  the  claim  of  appellant  that  to  his  prejudice  he  was 
deprived  of  the  substantial  right  to  which  he  was  entitled  by 
this  statute,  and  therefore  his  conviction  should  be  reversed. 
His  contention  is  not  supported  by  the  record.  The  statute 
must,  of  course,  have  a  reasonable  construction.  No  one  but 
the  reporter  could  furnish  the  information,  and  he  could  not 
do  so  without  laborious  investigation.  He  made  the  effort 
and  located  the  testimony,  but  at  what  time  he  was  prepared 
to  read  it  the  record  does  not  show.  It  may  have  been  after 
the  verdict  was  reached  by  the  jury.  At  any  rate,  there  was 
no  disposition  apparently  on  the  part  of  said  reporter,  or 
of  the  trial  judge,  to  withhold  from  the  jury  what  they  re- 
quested, and  preparation  was  made  to  comply  with  the  re- 
quest. But  it  is  manifest  that  the  jury,  after  further  con- 
sultation, concluded  that  they  did  not  need  the  additional 
information,  and  they  could  and  did  agree  upon  a  verdict 
without  waiting  to  have  the  said  testimony  read.  As  seen,  it 
had  been  stated  by  the  foreman  that  they  might  thus  be 
able  to  agree,  and  we  must  conclusively  presume,  in  the 
absence  of  any  showing  to  the  contrary,  that  they  were  en- 
tirely satisfied  to  forego  the  reading,  believing  that  it  would 
not  affect  their  conclusion  as  to  the  guilt  of  the  defendant. 
There  is  nothing  in  the  matter  to  indicate  any  improper  con- 
duct on  the  part  of  any  oflScer  of  the  court  or  of  the  jury, 
nor  can  it  be  said  that  any  harm  was  thereby  done  to  ap- 
pellant. 

It  is  insisted  with  frequent  repetition  that  there  is  no  proof 
of  the  act  upon  which  the  district  attorney  elected  to  rely. 
In  this,  appeUant  is  entirely  mistaken.  The  evidence  is  set 
out  in  the  brief  of  the  attorney-general.  The  salacious  story 
need  not  be  repeated.    The  testimony  of  the  prosecutrix  is 
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direct  and  positive  as  to  the  consummation  of  the  offense  at 
the  time  and  place  alleged.  Her  credibility  was,  of  course, 
matter  of  argument  before  the  jury  and  the  trial  court.  The 
considerations  suggested,  affecting  her  veracity,  were,  no 
doubt,  forcibly  presented  at  the  proper  time  in  that  tribunal, 
but  they  failed  of  their  purpose,  and  we  are  in  no  position 
to  say  that  she  did  not  tell  the  truth  when  she  attempted  to 
relate  the  occurrence  in  question. 

Appellant  is  also  in  error  when  he  asserts  that  the  uncor- 
roborated testimony  of  the  prosecutrix  is  insufficient  to  war- 
rant a  conviction.  There  are  some  early  decisions  to  that 
effect,  but  such  is  not  the  law  as  now  recognized  in  this  state. 

In  People  v.  Logan,  123  Cal.  414,  [56  Pac.  56],  it  is  said: 
"Upon  the  trial  of  a  defendant  accused  of  rape,  if  the  evi- 
dence of  the  prosecuting  witness  is  sufficient  to  support  the 
verdict,  the  truth  or  falsity  of  her  evidence  is  a  matter  for 
the  jury,  and  a  verdict  of  conviction  will  not  be  disturbed, 
notwithstanding  conflicting  evidence  for  the  defendant,  and 
notwithstanding  the  circumstances  and  conditions  forming 
part  of  the  res  gestae  of  the  offense  are  unusual,  and  not  en- 
tirely convincing." 

It  is  true  that  her  testimony  should  be  clear  and  convincing, 
but  it  is  for  the  jury  and  the  trial  judge  to  determine  whether 
it  fulfills  that  requirement,  and  the  record  here  shows  that 
their  conclusion  was  against  the  contention  of  appellant.  We 
may  say,  also,  that  there  was  some  circumstantial  corrobora- 
tion of  the  testimony  of  the  prosecutrix  to  which,  no  doubt, 
some  heed  was  given.  Manifestly,  the  jury  should  exercise 
the  greatest  care  and  circumspection  in  considering  the  evi- 
dence in  cases  of  this  character,  as  was  aptly  said  in  People 
V.  Price,  26  Cal.  App.  544,  550,  [147  Pac.  591].  They  were 
so  instructed  in  the  present  instance  and  we  cannot  say  they 
failed  to  observe  the  admonition. 

Many  circumstances  tending  to  discredit  her  testimony  are 
pressed  upon  our  attention.  It  is  urged  that  she  was  strongly 
impeached  and  discredited  by  her  own  voluntary  and  repeated 
repudiation  of  the  charge,  that  it  is  so  inherently  as  well 
as  circumstantially  improbable,  and  the  great  preponderance 
of  the  evidence  is  to  the  effect  that  the  testimony  given  by 
her  on  the  trial  of  the  case  is  absolutely  false.  Hence  it  is 
argued  that  the  verdict  must  be  the  result  of  passion  and 
prejudice,  and  '*a  conviction  upon  such  evidence  would  be 
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a  blot  upon  the  jurisprudence  of  the  country  and  a  libel  upon 
jury  trials."     (People  v.  Hamilton,  46  Cal.  540.) 

That  she  had  made  contradictory  statements  was,  as  we 
have  seen,  the  subject  of  explanation  and  the  value  of  it  as 
a  probative  fact  was  for  the  jury.  That  on  behalf  of  the 
defendant  there  was  much  evidence  in  irreconcilable  conflict 
with  the  testimony  of  the  prosecutrix  cannot  of  itself  justify 
us  in  setting  aside  the  verdict.  These  considerations  are 
amply  discussed  in  People  v.  Kaiser,  119  Cal.  458,  [51  Pac 
702] ,  People  v.  Lewis,  18  Cal.  App.  359,  364,  [123  Pac.  232] , 
People  V.  Preston,  19  Cal.  App.  675,  679,  [127  Pac.  660] , 
People  V.  Crawford,  24  Cal.  App.  396,  403,  [141  Pac.  824] , 
People  V.  Rongo,  169  Cal.  71,  75,  [145  Pac.  1017],  and  no  fur- 
ther  comment  is  deemed  expedient.  But  if  we  could  say  that 
her  story  is  inherently  improbable  we  should,  of  course,  have 
no  hesitation  in  branding  it  as  false  and  malicious  and  award- 
ing appellant  the  relief  he  seeks. 

In  support  of  his  contention  that  her  charge  is  incredible, 
appellant  calls  attention  to  the  peculiar  and  unusual  circum- 
stances attending  each  occasion  of  immorality  as  related  by 
the  prosecutrix,  and  the  improbability  of  the  story  is  en- 
hanced and  emphasized,  so  it  is  claimed,  by  "the  established 
good  character  of  the  defendant  for  decency  and  morality, 
prohibiting  the  belief  that  he  did  the  monstrous  and  depraved 
things  the  prosecutrix  in  her  destructively  self -contradictory 
testimony  says  he  perpetrated  against  her  virtue.  Surely 
the  defendant's  good  character  as  a  minister  of  Christianity 
established  by  thirty-three  years  of  constant  devotion  to  the 
maintenance  and  advocacy  of  religion  and  morality  should 
be  and  is  a  powerful  circumstance  indicating  the  great  im- 
probability of  the  accusation  that  has  been  made  against  him 
at  the  sinister  instigation  of  his  enemies,  by  a  woman  who 
it  must  be  conceded  is  not  'above  suspicion  and  reproach.* 
Says  a  learned  court:  'Character  under  all  circumstances  is 
the  best  earthly  inheritance.  It  is  a  shield  to  the  innocent 
when  unjustly  accused.'  (United  States  v.  Emerson,  6  Mc- 
Lean, 406,  [Fed.  Cas.  15,051].)*'  The  considerations,  thus 
forcibly  set  forth,  are  of  great  significance  and  potency,  but 
we  need  not  dwell  upon  them  at  length.  As  to  the  peculiar 
circumstances  of  the  various  delinquencies  we  may  say  they 
do  not  stamp  the  recital  of  the  prosecutrix  with  inherent 
improbability,  but   they  furnish    the    basis  for  a  persuasive 
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argument  against  the  truth  of  her  statements,  and,  no  doubt» 
this  feature  of  the  case  was  conscientiously  considered  by  the 
jury.  It  does,  indeed,  seem  strange  and  almost  incredible 
that  any  man  in  his  senses  would  commit  such  an  offense 
under  such  circumstances,  but  we  cannot  say  that  it  is  so 
unbelievable  that  the  jury  had  no  legal  right  to  accept  the 
story  told  by  the  prosecutrix.  (People  v.  Moore,  155  Cal.  237, 
241,  [100  Pac  688].)  The  profession  to  which  he  belonged 
was  a  circumstance,  also  vastly  in  favor  of  appellant's  inno- 
cence. No  higher  calling  ever  enlisted  the  services  of  man- 
kind, and  it  must  be  said  that  nearly  all  who  are  engaged  in 
this  great  work  are  worthy  of  the  respect  and  confidence  of 
all  upright  people,  but  they  are  subjected  to  peculiar  tempta- 
tions along  the  line  of  this  regnant  impulse,  and  occasionally 
one  falls  and  some  of  them,  of  course,  are  ''wolves  in  sheep's 
clothing.'*  We  need  hardly  say  that  there  are  many  his- 
torical examples  of  similar  and  other  crimes  committed  by 
persons  of  high  standing  in  the  community  under  circum- 
stances more  strange  and  startling  than  are  revealed  in  the 
case  before  us.  It  is  especially  true  of  this  character  of 
offenses.  It  is  the  old  story,  as  old  as  the  history  of  the  race 
— of  man  yielding  to  the  almost  irresistible  coercion  of  the 
strongest  instinct  of  animal  life.  Indeed,  we  have  the  author- 
ity of  Paul,  the  greatest  preacher  that  ever  lived,  that  there 
is  a  constant  strife  between  the  carnal  and  the  spiritual 
forces  for  supremacy  in  man's  nature,  and  he  himself  found 
it  necessary  to  be  constantly  on  his  guard  lest  he  become  a 
castaway.  Cases  equally  as  strange  have  come  under  the 
observation  of  all  of  us  and  many  of  them  could  be  readily 
recalled. 

Of  course,  this  might  have  been  an  unjust  conviction.  Mr. 
Slaughter  may  have  been  the  victim  of  a  foul  conspiracy.  If 
so,  a  monstrous  wrong  has  been  committed,  but  we  are  not 
in  a  position  so  to  determine  or  so  to  declare.  The  respon- 
sibility of  passing  upon  such  considerations  is  not  lodged  with 
us.  Finding,  as  we  do,  suflScient  evidence  to  support  the  ver- 
dict and  an  absence  of  prejudicial  error  in  the  record,  and 
having  no  means  of  determining  that  there  was  a  miscarriage 
of  justice,  we  can  do  nothing  else  than  aflSrm  the  judgment; 
for  it  is  not  true,  as  contended  by  appellant,  that  under 
amendment  4iA  of  article  VI  of  the  state  constitution  we  are 
authorized  to  weigh  the  evidence  and  judge  of  the  credibility 
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of  the  witnesses  and  thus  virtually  try  the  case  anew.  That 
amendment  has  been  the  subject  of  frequent  exposition  and 
we  need  not  add  to  the  discussion.  However,  we  may  say  that 
in  view  of  the  record  it  is  impossible  for  us  to  be  ** satisfied" 
that  an  injustice  was  done  to  the  defendant.  We  cannot  say, 
as  declared  by  appellant,  that  the  verdict  was  the  result  of 
''the  impassionate  clamoi  of  the  mob,  of  the  intemperate  in- 
dignation of  the  multitude,"  or  that  it  was  influenced  by  **the 
mad  assaults  of  a  sensational  and  hy^erical  public  press," 
but  we  are  required  to  hold,  rather,  that  it  was  the  conscien- 
tious judgment  of  a  jury  anxious  to  do  right  and  to  vindicate 
the  law,  like  **the  true  judicial  opinion"  of  which  appellant 
speaks,  resembling  ''the  magnificent  nobility  of  the  great 
ocean  in  its  mighty  grandeur;  calm  and  dispassionate  in  rest, 
eternal  in  power."  It  is  true  that  the  law  "condemns  with 
intransigent  denunciation,  a  verdict  or  decision  that  is  in- 
duced by  passion  or  prejudice  and  exacts  from  the  courts  a 
stringent  supervision,  as  well  as  a  liberal  exertion  of  remedial 
power  to  redress  a  grave  wrong  destructive  of  justice  and  the 
supremacy  of  the  law."  But  the  mandate  is  equally  in- 
sistent  that  the  courts  content  themselves  with  the  exercise  of 
the  power  committed  to  their  hands  by  the  constitution  and 
the  statutes,  and  that  they  refrain  from  an  unwarranted  inter- 
ference with  the  prerogatives  and  duties  assigned  to  other 
agencies  by  the  deliberate  action  of  the  sovereign  power  of 
the  state. 
The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  2, 1917,  and  the  following  cases 
cited:  See  People  v.  Davis,  147  Cal.  346,  [81  Pac.  718] ;  Burke 
V.  Maze,  10  Cal.  App.  206,  211,  [101  Pac.  438,  440]. 
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[Cly.  No.  204i.    Tint  AppeDate  District— April  5,  1917.1 

MILTON  F.  GABBS,  Respondent,  v.  R.  H.  COUNTETMAN 
et  aL|  Appellantflu 

IffOBTGAOB— FOBBOLOSUBE— CONSIDEBATION — CANCELLATION    OF    PbEVIOUS 

NoTB — Subbendeb  of  Pledged  Stock. — In  an  action  for  the  fore- 
closure of  a  mortgage  given  to  secure  the  payment  of  a  promissory 
note,  a  finding  against  the  defendant  on  the  issue  of  want  of  con- 
sideration for  the  execution  of  the  note  and  mortgage  is  supported 
by  evidence  of  the  return  to  the  defendant  by  the  plaintiff  of  a 
previous  note  upon  its  maturity  without  payment,  together  with  cer- 
tain corporate  stock  pledged  as  security  for  its  payment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    A.  E.  Graupner,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  M,  Willett,  and  B.  H.  Countryman,  for  Appellants. 

Chickering  &  Gregory,  for  Bespondent. 

THE  COUBT. — This  is  a  suit  to  foreclose  a  mortgage  ^ven 
to  secure  a  promissory  note  executed  by  the  defendants. 
Foreclosure  was  ordered  against  the  mortgaged  property,  and 
defendants  appeal  from  the  judgment  and  from  an  order 
denying  their  motion  for  a  new  trial. 

There  is  no  merit  in  the  first  point  that  the  case  was  im- 
properly or  irregularly  transferred  from  the  department  of 
the  superior  court  to  which  it  was  originally  assigned  to  the 
department  of  the  court  in  which  it  was  heard  and  deter- 
mined. 

Equally  without  force — savoring  even  of  frivolity — are  the 
objections  to  the  rulings  of  the  court  on  the  admission  and 
rejection  of  evidence. 

The  defendants  in  their  answer  and  cross-complaint  pleaded 
that  there  was  no  consideration  for  the  execution  of  the  note 
and  mortgage ;  and  they  now  contend  that  the  finding  of  the 
trial  court  against  them  on  that  issue  is  not  sustained  by  the 
evidence.  This  position  is  not  well  taken.  The  record  shows 
that  the  plaintiff  gave  to  the  defendant,  B.  H.  Countryman, 
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the  sum  of  thirteen  thousand  dollars  in  consideration  for  a 
certain  interest  in  the  rentals  of  two  buildings — the  Delbert 
Block  and  Countryman  Building — ^to  be  erected  on  the  west 
side  of  Van  Ness  Avenue  in  San  Francisco  shortly  after  the 
fire  in  April,  1906.  Thereafter  plaintiff  became  dissatisfied 
with  the  investment,  and  sold  his  interest  in  said  rentals  or 
buildings  to  said  defendant,  taking  in  exchange  therefor  the 
latter 's  promissory  note  for  $14,072.50,  secured  by  a  pledge 
of  forty-two  shares  of  the  capital  stock  of  the  R.  L.  Radke 
Company.  The  note  matured  March  26,  1909;  nothing  was 
paid  upon  it,  and  thereupon  the  note  and  the  stock  pledged 
as  security  for  its  payment  were  returned  to  Countryman, 
and  the  note  and  mortgage  in  suit  were  executed  and  deliv- 
ered to  the  plaintiff.  The  consideration,  therefore,  for  this 
note  and  mortgage,  it  is  obvious,  was  the  cancellation  of  the 
previous  note  and  the  return  of  the  pledge,  and  the  consid- 
eration for  the  first  note  was  the  relinquishment  by  plaintiff 
of  any  interest  in  the  buildings,  and  the  consideration  for 
his  interest  in  the  buildings  was  the  payment  by  him  of  the 
sum  of  thirteen  thousand  dollars  in  cash  to  Countryman  for 
such  interest. 
The  judgment  and  order  are  affirmed* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  4,  1917. 


[CIt.  No.  2214.    Second  Appellate  District.— April  5,  1917.] 

L.  W.  BLINN  LUMBER  COMPANY  (a  Corporation), 
Appellant,  v.  ALICE  B.  COHN  ct  al.,  Respondents. 

Building  Contract  —  Inoompletelt  Initialed  and  XJnattaghid 
Specifications — Vom  Contract. — A  building  conttact  reciting  that 
the  work  should  be  done  and  performed  conformably  to  the  draw- 
ings and  specifications  of  certain  architects  to  be  filed  with  the  con- 
tract and  identified  by  the  signatures  of  the  respective  parties 
thereto,  is  wholly  void,  where  the  specifications  consisting  of  three 
sets  were  not  attached  to  the  contract  nor  to  each  other  when  in- 
sufficiently initialed,  or  subsequently  examined  or  further  initialed 
after  they  were  fastened  together  and  filed  for  record  by  some  per- 
son other  than  and  in  the  absence  of  the  contractor. 


Digitized  by 


Google 


April,  1917.]     L.  W.  Bunn  Luaibeb  Co.  v.  Cohn.  387 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  S.  Williams,  for  Appellant. 

W.  0.  Morton,  Harry  A.  HoUzer,  and  0.  B.  Morton,  for 
Respondents. 

CONRET,  P.  J.— On  December  5,  1910,  the  defendant 
Alice  B.  Cohn,  as  owner,  and  defendant  John  Rebman,  as 
contractor,  signed  a  document  purporting  to  be  a  contract  for 
the  construction  of  an  apartment  building  and  garage  on 
land  of  Mrs.  Cohn  in  the  city  of  Los  Angeles.  The  writing 
provided  that  the  whole  of  the  work  to  be  performed  there- 
under should  be  completed  by  the  first  day  of  April,  1911. 
This  was  not  done,  and  on  the  twelfth  day  of  September,  1911, 
the  buildings  were  not  yet  completely  constructed.  The 
owner  took  possession  and  proceeded  to  complete  them,  and 
they  were  fully  and  actually  completed  on  the  thirtieth  day 
of  October,  1911.  Pursuant  to  a  contract  made  with  Reb- 
man, the  plaintiff  furnished  lumber  to  be  used  and  which  was 
used  in  the  construction  of  those  buildings,  and  on  account 
thereof  there  became  due  to  the  plaintiff  the  sum  of  $9,180.61, 
balance  unpaid  of  the  value  of  the  materials  thus  furnished. 
The  court  granted  judgment  against  Rebman  for  that  sum, 
with  interest  thereon  at  seven  per  cent  per  annum  from 
October  3,  1911,  together  with  $1.90  for  cost  of  verifying  and 
recording  its  claim  of  lien,  and  its  costs  of  suit  herein.  Plain- 
tiff's  claim  of  lien  enforceable  against  the  owner's  property 
was  allowed  in  the  sum  of  only  $5,962.65,  with  costs.  The 
plaintiff  has  appealed  from  that  part  of  the  judgment  which 
thus  limits  the  extent  of  its  lien. 

Appellant  claims  that  the  building  contract  between  Mrs. 
Cohn  and  Rebman  was  invalid  because  it  was  not  in  writing 
as  required  by  law,  and  that  therefore  the  plaintiff  was  enti- 
tled to  have  a  lien  for  the  full  value  of  the  materials  fur- 
nished by  it.  The  contract,  after  describing  the  work  to  be 
done,  provided  as  follows:  **A11  of  which  work  shall  be  done 
and  performed  conformable  to  the  drawings  and  specifica- 
tions by  Messrs.  Neher  and  Skilling,  architects,  and  signed 
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by  the  parties  hereto,  which  are  intended  to  be  filed  herewith 
in  the  ofiSce  of  the  county  recorder  of  said  Los  Angeles 
county,  and  which  are  identified  by  the  signatures  of  the  re- 
spective parties  hereto."  On  December  10,  1910,  that  docu- 
ment was  filed  in  the  recorder's  oflSce  of  Los  Angeles  County, 
and  at  the  same  time  there  were  filed  with  it  three  sets  of 
specifications:  (1)  General  specifications  referring  to  the  con- 
struction of  the  apartment  building  in  general,  but  not  in- 
cluding any  reference  to  electric  wiring  or  to  any  garage; 
(2)  specifications  for  electric  wiring;  (3)  specifications  for 
garage.  The  general  specifications  bore  the  initials  of  John 
Rebman,  placed  by  him  on  each  sheet  thereof.  They  did  not 
have  the  signature  of  Mrs.  Cohn,  except  that  she  wrote  her 
initials,  A.  B.  C,  on  page  5  thereof.  The  same  initials, 
A.  B.  C,  were  placed  on  the  other  sheets  of  the  general 
specifications  by  one  A.  B.  Cohn,  not  the  owner  Alice  B.  Cohu, 
without  authority  from  her  and  not  in  her  presence.  The 
electrie  wiring  specifications  and  the  garage  specifications 
were  neither  signed  nor  initialed  by  the  owner  nor  by  Reb- 
man, but  the  initials  A.  B.  C.  had  been  placed  thereon  by  the 
said  A.  B.  Cohn  acting  under  no  authority  from  Alice  B. 
Cohn.  At  the  time  when  the  several  specifications  were 
initialed  as  above  stated,  they  were  not  attached  to  the 
signed  contract  nor  to  each  other.  Afterward  they  were 
fastened  together,  and  filed  for  record  by  some  person  other 
than  and  in  the  absence  of  John  Rebman.  Rebman  did  not 
sign  or  initial  the  specifications,  except  as  above  stated,  and  he 
never  examined  the  same  before  they  were  recorded  or  after 
they  were  fastened  together  or  after  he  signed  and  initialed 
the  same  as  above  stated. 

Under  decisions  heretofore  made  and  which  fully  state  the 
rule  and  its  reasons,  it  must  be  held  that  the  purported  con- 
tract is  ** wholly  void"  and  the  contention  of  the  plaintiff 
must  be  sustained.  {Donnetty  v.  Adams,  115  Cal.  129,  [46 
Pac.  916] ;  Donnelly  v.  Adaim,  127  Cal.  24,  [59  Pac.  208] ; 
West  Coast  Lumber  Co.  v.  Kruipp,  122  Cal.  79,  [54  Pac.  533] ; 
San  Francisco  Lumber  Co.  v.  O'NeU,  120  Cal.  455,  [52  Pac. 
728] ;  Howe  v.  Schm/idt,  151  Cal.  436,  [90  Pac.  1056] ;  Hart- 
well  V.  C.  Oanahl  Lumber  Co.,  8  Cal.  App.  733,  [97  Pac. 
901].)  Respondents  also  rely  upon  Hartwell  v.  C.  Oanahl 
Lumber  Co.,  supra,  and  claim  that  the  facts  of  this  case  are 
substantially  like  that  case  in  which  the  validity  of  the  con- 
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tract  was  sustained.  But  tlie  analogy  does  not  hold.  In  that 
case  the  court  upon  the  evidence  before  it  held  it  as  a  presump- 
tion that  the  contract  was  signed  by  the  owner  and  contractor 
in  the  condition  in  which  it  came  to  the  court,  to  wit,  with  the 
plans  and  specifications  attached  thereto,  and  there  was  oral 
evidence  that  it  was  so  signed.  In  that  case  also  the  specifi- 
cations contained  a  statement  describing  them  as  specifica- 
tions relating  to  a  building  to  be  erected  for  the  named  owner, 
together  with  a  description  of  the  lot  on  which  the  building 
was  to  be  constructed.  In  the  case  at  bar  the  findings  of  the 
court  declare,  as  above  stated,  that  the  specifications  and  con- 
tract were  not  together  when  the  contract  was  signed.  It 
further  appears  that  the  electric  wiring  and  garage  specifica- 
tions, although  they  contain  the  name  of  the  owner  and  the 
names  of  the  architects,  do  not  contain  any  reference  to  the 
location  of  the  land  upon  which  the  work  was  to  be  done. 

Respondents  endeavor  to  avoid  an  adverse  decision  upon 
this  branch  of  the  case  by  suggesting  that  at  the  trial  it  was 
stipulated  that  the  contract  was  in  the  form  required  by  the 
lieBi  law  and  recorded  prior  to  commencement  of  the  work 
as  required  thereby,  including  the  specifications  and  plans 
attached.  It  is  true  that  such  stipulation  was  made  at  the 
opening  of  the  trial.  The  complaint  at  that  time  consisted  of 
two  counts  neither  of  which  attacked  the  validity  of  the  con- 
tract. The  stipulation,  therefore,  evidently  was  made  in 
order  to  place  before  the  court  facts  about  which  there  was 
no  controversy,  but  which  were  necessary  in  order  to  pre- 
sent in  connection  therewith  the  facts  about  which  controversy 
then  existed.  At  a  later  time  in  the  trial  the  plaintiff  was 
allowed  to  amend  its  complaint  by  adding  thereto  a  state- 
ment of  the  facts  to  which  we  have  referred,  and  on  account 
of  which  the  plaintiff  sought  to  attack  the  validity  of  the 
contract.  Since  nothing  appears  to  the  contrary,  we  must 
assume  that  the  further  conduct  of  the  trial  under  the 
amended  pleadings,  and  the  actual  receiving  and  considering 
of  evidence  upon  the  new  issues  thus  framed,  was  understood 
by  the  parties  and  by  the  court  as  having  set  aside  the  above- 
mentioned  stipulation,  and  that  the  court  was  no  longer 
bound  thereby.  Indeed,  the  bill  of  exceptions  states  that 
"thereupon  it  was  agreed  that  the  court  should  first  hear  and 
dispose  of  the  issue  of  the  invalidity  of  the  contract.'' 
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The  other  principal  ground  of  appeal  presented  by  counsel 
for  plaintiflp  assumes  the  validity  of  the  building  contract.  In 
view  of  our  decision  against  the  validity  of  that  contract,  it 
becomes  unnecessary  to  pass  upon  other  questions. 

That  portion  of  the  judgment  from  vehich  the  plaintiff 
L.  W.  Blinn  Lumber  Company  appealed  is  reversed,  and  the 
trial  court  is  directed  to  amend  its  judgment  so  as  to  recog- 
nize and  enforce  the  lien  of  the  plaintiff  as  claimed  by  it 
for  the  full  amount  of  the  balance  due  to  it,  as  shown  by  the 
findings  of  fact 

James,  J.,  and  Sbaw,  J.,  concurred. 


[CSt.  No.  2348.    Second  AppeHata  District.— April  «,  IWT.] 

PRANK  POHLMANN,  Petitioner,  v.  L.  B.  PATTY,  as 
County  Clerk  of  San  Bernardino  County,  Respondent. 

EiBCTiON  Law — Defeotivb  Aitidavits  of  Registration — Acceptamci 
BT  Clerk  —  Part  or  Great  Register  —  Canokllation  Unau- 
thorized.— ^VThere  in  the  preparation  of  an  affidavit  of  registration 
for  election  purposes,  the  county  clerk  failed  and  neglected  to  enter 
in  the  affidavit  the  fact  that  the  affiant  could  read  the  constitution 
in  the  English  language,  and  could  write  his  or  her  name,  which 
in  fact  he  could  do,  such  officer,  bj  receiving  the  affidavit  and  ac- 
cepting it  for  registration  purposes,  and  bj  holding  it  in  his  office 
together  with  the  other  affidavits  of  registration  constituting  the 
great  register  of  the  county,  without  objecting  to  its  sufficiency 
when  presented  and  received  by  him,  thereby  makes  the  same  a  part 
of  the  great  register,  and  is  without  power  to  thereafter  cancel  the 
affidavit  or  to  withhold  the  same  from  use  in  an  election. 

Id. — Cancellation  of  Registrations — Construction  of  Code. — Section 
1106  of  the  Political  Code,  which  sets  forth  the  instances  in  which 
it  is  made  the  duty  of  the  county  clerk  to  cancel  entries  of  registra- 
tion of  voters,  does  not  include  the  cancellation  of  affidavits  of 
registration  on  account  of  failure  of  the  affidavits  to  contain  an- 
swers to  questions  as  to  whether  the  person  being  registered  could 
read  the  constitution  in  the  English  language  or  write  his  or  her 
name,  which,  under  section  1097  of  such  code,  should  have  been 
answered  in  the  affidavits,  as  the  provisions  of  the  latter  section 
are  directory  and  not  mandatoiy. 
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APPLICATION  for  a  Writ  of  Mandate  originaUy  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District. 

The  facts  are  stated  in  the  opinion  of  the  conrt. 

Ralph  E.  Swing,  and  Frank  T.  Bates,  for  Petitioner. 

THE  COUET.— On  petition  of  Prank  Pohlmann  an  alter- 
native  writ  was  issued  to  L.  B.  Patty,  as  county  clerk  of  the 
county  of  San  Bernardino,  requiring  him  to  appear  and 
show  cause  why  a  peremptory  writ  of  mandate  should  not 
issue  directing  him  to  transmit,  as  part  of  the  great  register 
of  the  county  of  San  Bernardino,  certain  aflBdavits  of  regis- 
tration to  the  boards  of  election  appointed  to  hold  and  con- 
duct an  election  called  to  be  held  in  the  city  of  San  Ber- 
nardino on  the  ninth  day  of  April,  1917.  Without  any 
formal  return  the  respondent  appeared  personally  before 
this  court  and  stated  that  he  is  ready  and  willing  to  submit  to 
such  order  as  the  court  shall  make ;  it  being  understood  that 
the  decision  will  be  made  upon  the  facts  alleged  in  the  peti- 
tion. 

For  more  than  thirty  days  prior  to  the  ninth  day  of  April, 
1917,  the  petitioner  and  each  of  the  other  persons  whose 
names  are  set  forth  in  two  certain  exhibits  attached  to  the 
petition,  registered  as  qualified  electors  of  the  city  of  San 
Bernardino  by  subscribing  and  swearing  to  the  affidavit  of 
registration  provided  for  that  purpose  by  the  respondent 
county  clerk,  and  then  and  there  answered  each  and  every 
question  asked  of  them.  At  the  time  of  so  registering  each 
of  said  petitioners  was  a  resident  of  the  precinct  from  which 
he  registered.  At  said  time  respondent  failed  and  neglected, 
and  has  since  failed  and  neglected,  to  enter  in  the  i^davit 
of  registration  of  each  of  the  persons  named  in  Exhibit  **A,'* 
the  fact  that  such  person  being  registered  could  read  the  con- 
stitution in  the  English  language  and  could  write  his  or  her 
name.  In  fact,  each  of  said  persons  could  read  the  consti- 
tution in  the  English  language  and  could  write  his  or  her 
name.  Respondent  failed  and  neglected  to  enter  in  the  affi- 
davit of  registration  of  each  of  said  persons  whose  names 
appear  in  Exhibit  **B"  the  number  of  the  room  and  the  floor 
or  number  of  the  room  or  floor  occupied  by  said  persons. 
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Prior  to  the  filing  of  this  petition,  the  petitioner  demanded 
that  the  respondent  make  the  omitted  entries  in  each  and  all 
of  such  afiSdavits  of  registration,  but  respondent  refused  to 
make  such  entries  or  correct  such  affidavits  of  registration. 
The  respondent  contends  that  each  of  said  registrations  is  void 
and  illegal,  and  that  it  forms  no  part  of  the  great  register 
of  said  county,  and  threatens  to  take  and  remove  each  of 
said  affidavits  of  registration  from  the  great  register  of  said 
county,  and  threatens  to  withhold  said  affidavits  of  regis- 
tration, and  not  send  or  transmit  the  same  or  any  of  them 
to  the  boards  of  election  appointed  to  conduct  an  election 
to  be  held  in  the  city  of  San  Bernardino  on  the  ninth  day 
of  April,  1917.  The  petitioner  maintains  this  proceeding  for 
and  on  behalf  of  himself  and  the  numerous  persons  whose 
names  appear  in  said  exhibits. 

The  affidavits  in  question  showed  all  the  qualifications  of 
the  electors  as  required  by  sections  1096  and  1097  of  the 
Political  Code,  except  as  above  stated.  They  have  been  regu- 
larly received  and  are  in  the  hands  of  the  clerk  as  affidavits 
of  registration  made  by  qualified  electors.  It  is  not  con- 
tended that  any  reason  exists  why  they  should  not  be  trans- 
mitted to  the  boards  of  election  of  the  several  precincts, 
except  on  account  of  those  formal  defects. 

It  is  our  opinion  that  by  receiving  said  affidavits  of  regis- 
tration and  accepting  them  for  registration  purposes  at  the 
times  when  presented  and  holding  them  in  his  office,  together 
with  the  other  affidavits  of  registration  constituting  the  great 
register  of  San  Bernardino  County,  without  objecting  to  their 
sufficiency  at  the  time  when  they  were  presented  and  when 
he  received  them,  the  county  clerk  made  those  certificates  a 
part  of  the  great  register  of  said  county.  Having  done  so,  he 
is  without  power  to  cancel  those  certificates  or  to  withhold 
the  same  from  use  in  the  election  to  be  held,  and  is  without 
power  thereby  to  deprive  those  registered  voters  of  the  right 
to  vote  at  the  election.  Section  1106  of  the  Political  Code 
sets  forth  the  instances  in  which  it  is  made  the  duty  of  the 
clerk  to  cancel  entries  of  registration  of  voters.  The  instances 
there  specified  do  not  include  the  cancellation  of  an  affidavit 
of  registration  on  account  of  any  defects  of  form,  or  on 
account  of  failure  of  the  affidavits  to  contain  answers  to  ques- 
tions of  the  character  hereinabove  specified  which,  under  the 
provisions  of  section  J097  of  th?  Pplitical  Code,  should  hav^ 
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been  answered.  The  provisions  of  the  statute  affecting  the 
matters  in  question  are  directory  and  not  mandatory.  We 
do  not  doubt  that  the  clerk  might  refuse  to  receive  a  defective 
affidavit;  and  it  might  be  his  duty  to  so  refuse.  The  law 
places  in  his  hands  the  business  of  receiving  affidavits  of 
registration  and  making  up  the  great  register.  In  determin- 
/ng  the  sufficiency  of  the  affidavits  his  acts  are  of  a  judicial 
Aature,  and  before  accepting  them  it  is  his  duty  to  pass  upon 
the  certificates  and  see  that  they  are  sufficient  in  form.  His 
acceptance  of  the  certificates  amounts  to  a  judgment  making 
them  a  part  of  the  great  register.  Thereupon  the  qualified 
voter  becomes  entitled  to  have  his  name  upon  the  great 
register,  and  the  clerk  is  not  vested  with  authority  to  there- 
after remove  it  therefrom.  If  subsequently  there  should 
occur  any  facts  of  the  description  contained  in  section  1106 
of  the  Political  Code,  that  section  states  that  the  clerk  must 
cancel  the  registration,  or  if  any  facts  occur  which  result  in 
a  judgment  of  cancellation  of  a  registration,  it  may  be  elim- 
inated thereby  as  provided  by  section  1109  of  the  Political 
Code.  In  the  absence  of  any  of  those  conditions,  the  clerk 
may  not  interfere  with  the  legal  effect  of  any  registration 
of  a  voter,  and  it  is  his  duty  to  send  the  affidavits  of  regis- 
tration to  the  boards  of  election  as  provided  by  law. 

Referring  to  the  complaint  of  petitioner  that  respondent 
has  refused  to  alter  the  affidavits  of  registration  referred  to 
in  the  petition  by  supplying  the  omitted  entries  therein,  we 
are  of  the  opinion  that  the  county  clerk  is  without  authority 
to  change  them  after  they  have  been  accepted  and  have  be- 
come a  part  of  the  great  register.  The  statements  contained 
in  such  affidavits  are  the  evidence  furnished  by  the  voter 
upon  which  the  clerk  has  acted  in  receiving  the  voter's  name 
for  registration. 

It  is  ordered  that  a  peremptory  writ  of  mandate  issue  to 
the  respondent,  directing  that  he  furnish  and  transmit  to  the 
boards  of  election  appointed  to  hold  and  conduct  said  election 
in  the  city  of  San  Bernardino,  as  part  of  the  great  register 
of  said  county^  the  affidavits  of  registration  referred  to  in 
the  petition. 
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[ay.  No.  1800.    Third  AppeDate  District.^-April  6,  IWT.J 

R.  PLATNAUBB,  Petitioner,  v.  SUPBEIOE  COURT  OP 
SACRAMENTO  COUNTY  ct  al.,  Respondents. 

Costs — Annulmkkt  of  Judgment  fok  G6ntempt  on  Cbtiobari — Ai^ 
LOWANOB  Against  Judgs  or  Cotjnit  Unauthobizd. — ^Where  a 
judgment  for  contempt  of  court  is  set  aside  on  a  Mittorori  pro- 
ceeding, the  petitioner  is  not  entitled  to  have  the  costs  incurred  bj 
him  in  the  proceeding  taxed  against  the  judge  nor  allowed  against 
the  countj,  as  such  a  proceeding  is  not  the  ordinary  action  to  which 
sections  1027  and  1032  of  the  Code  of  Civil  Procedure  are  applicable. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Third  Appellate  District  to  strike  ont  a 
memorandum  of  costs  incurred  in  a  contempt  proceeding. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  M.  Seymour,  J.  S.  Daly,  and  R.  Platnauer,  for  Petitioner. 

Meredith,  Landis  &  Chester,  for  Respondents. 

BURNETT,  J. — A  judgment  was  rendered  by  said  superior 
court  finding  petitioner  guilty  of  contempt  and,  upon  peti- 
tion to  this  court,  said  judgment  was  set  aside  upon  the 
ground  that  the  conduct  of  petitioner  was  not  such  as  to  jus- 
tify said  finding.  (Platnausr  v.  Superior  Court  of  Sacra- 
mento County,  32  Cal.  App.  463,  [163  Pac.  237].)  Peti- 
tioner thereupon  filed  in  this  court  a  memorandum  of  his 
costs  incurred  in  the  above-entitled  proceeding  which  re- 
spondent has  moved  the  court  to  strike  out  "upon  the  ground 
that  the  decision  and  judgment  of  the  court  in  said  matter 
did  not  award  costs  to  the  petitioner,  and  upon  the  further 
ground  that  costs  are  not  recoverable  by  petitioner  in  any 
event  in  said  matter  and  are  not  authorized  or  allowed  by 
law." 

Petitioner  claims  that  he  is  entitled  tO  his  costs  by  virtue 
of  sections  1027  and  1032  of  the  Code  of  Civil  Procedure. 
The  former  provides:  **The  prevailing  party  on  appeal  shall 
be  entitled  to  his  costs  excepting  when  judgment  is  modified, 
and  in  that  event  the  matter  of  costs  is  within  the  discretion 
of  the  appellate  court,"  etc.    Section  1032  is:  *'When  the 
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decision  of  a  court  of  inferior  jurisdiction  in  a  special  pro- 
ceeding is  brought  before  a  court  of  higher  jurisdiction  for 
a  review,  in  any  other  way  than  by  appeal,  the  same  costs 
must  be  allowed  as  in  cases  on  appeal,  and  may  be  collected 
by  execution,  or  in  such  manner  as  the  court  may  direct, 
according  to  the  nature  of  the  case.'' 

But  this  is  not  the  ordinary  action  to  which  said  sections 
of  the  code  apply.  It  was  directed  against  a  court  of  record 
for  the  purpose  of  reviewing  a  judicial  determination  of  that 
tribunal.  In  such  cases  the  court  is  not  liable  for  damages 
or  for  costs.  The  rule  is  stated  in  23  Cyc.  567,  as  follows : 
''As  a  general  rule  no  person  is  liable  civilly  for  what  he  may 
do  as  a  judge  while  acting  within  the  limits  of  his  juris- 
diction, nor  is  he  liable  for  neglect  or  refusal  to  act.  The 
rule  is  especially  true  where  the  judge  is  one  having  general 
jurisdiction,  and  in  such  cases  there  is  no  liability  even  though 
he  exceeds  his  authority.  The  overwhelming  weight  of  au- 
thority is  to  the  effect  that  where  a  judge  has  full  juris- 
diction of  the  subject  matter  and  of  the  parties,  whether  his 
jurisdiction  be  a  general  or  limited  one,  he  is  not  liable  civilly 
when  he  acts  erroneously,  illegally  or  irregularly  and  he  is 
not  chargeable  with  costs  resulting  from  his  erroneous  rulings, 
or  the  cost  of  a  proceeding  to  prohibit  erroneous  action  on 
his  part."  It  has  even  been  held  that  he  is  not  liable  when 
he  acts  from  malicious  or  corrupt  motives.  (23  Cyc.  569.) 
Here,  it  may  be  said,  there  is  no  contention  nor  evidence  that 
the  court  acted  from  anything  but  proper  motives.  Nor  is 
there  any  doubt  that  it  had  jurisdiction  of  petitioner  and  of 
the  subject  matter.  It,  however,  acted  erroneously  in  finding 
from  the  facts  that  a  contempt  had  been  committed.  It  is 
true  that  its  judgment  was  annulled  on  certiorari  for  excess 
of  jurisdiction,  but,  after  all,  it  presented  a  case,  in  the 
opinion  of  this  court,  of  reaching  a  wrong  conclusion  from 
the  premises  involved  therein.  However,  petitioner  admits 
that  no  cost  can  be  allowed  against  the  judge  or  the  court,  but 
he  contends  ''that  inasmuch  as  the  statute  is  mandatory,  and 
that  he  tMist  be  allowed  his  costs ;  and  seeing  that  they  have 
been  incurred  in  connection  with  the  maintenance  of  the 
superior  court  of  Sacramento  County,  the  same  should  be 
paid  by  the  county,  and  that  respondent  should  be  directed 
to  draw  an  order  on  the  treasurer  of  Sacramento  County  for 
the    amount."    In  support  of   this  view  he    cites  State  v. 
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Whitaker,  45  La.  Ann.  1299,  [14  South.  66] ,  HavUand  v. 
White,  7  How.  Pr.  (N.  Y.)  154,  and  People  v.  Flake,  14  How. 
Pr.  (N.  Y.)  527. 

The  first  of  these  involyed  the  violation  of  an  ordinance  of 
the  city  of  New  Orleans.  The  judge  of  the  recorder's  court 
refused  to  allow  *'a  suspension  appeal"  and  it  was  held  that 
his  course  was  totally  unwarranted.  As  to  the  costs  it  was 
said  by  the  supreme  court:  ''Although  the  action  of  the  city 
judge  in  the  matter  was  unjustifiable,  reasons  of  public  policy 
protect  him  from  being  made  to  pay  the  costs.  They  must 
be  borne  by  the  city  of  NeW  Orleans." 

The  point  involved  in  HavHaiid  v.  Whiie,  7  How.  Pr.  (N.  Y.) 
154,  was  whether  the  provision  of  the  statute  as  to  costs  applied 
to  certiorari  proceedings.  After  "a  good  deal  of  consideration 
and  considerable  hesitation"  the  court  reached  the  conclusion 
that  it  was  a  case  for  costs,  but  it  is  to  be  observed  that  there 
were  adversary  parties  in  the  litigation,  and  the  costs  were 
awarded  against  the  losing  party. 

The  Flake  case,  supra,  was  similar  to  State  v.  WJUtaker, 
supra.  It  was  held  that  the  referees  or  commissioners  of 
highway  acted  as  judges  and  constituted  a  court  of  inferior 
jurisdiction  within  the  meaning  of  the  code  of  New  York.  In 
speaking  of  the  action  of  said  commissioners  in  the  matter  it 
was  said:  "Their  error  is  an  error  of  judgment,  at  least  in 
the  view  of  this  court,  and  no  obliquity  of  motive  is  to  be 
imputed  to  them.  They  should  not,  therefore,  be  charged 
with  the  costs  of  the  appeal."  It  was  further  held  that  the 
appellants  should  not  be  charged  with  the  costs,  and  the  final 
conclusion  of  the  court  was  announced  in  these  words:  **0n 
the  whole,  I  think  the  proper  direction,  under  all  the  circum- 
stances of  the  case,  is  that  the  costs  of  the  relator  in  this 
court,  as  of  an  action  at  issue,  or  an  issue  of  law,  be  awarded 
against  and  collected  of  the  town  of  Westfield;  and  that  the 
amount  thereof  be  collected  by  a  tax,  as  a  part  of  the  town 
charges  of  that  town,  in  the  next  levy  of  taxes." 

Thus  it  appears  that  two  of  these  cases  seem  to  afford  some 
countenance  to  the  contention  of  petitioner  herein,  but  we 
can  find  no  law  in  this  state  that  authorizes  us  to  make  the 
order  which  petitioner  seeks. 

The  county  itself  was  not  a  party  to  the  action.  Besides, 
the  superior  court  is  an  agency  of  the  state  rather  than  of 
tbe  county.    It  is  the  superior  court  of  the  state  of  California 
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in  and  for  the  county  of  Sacramento.  Again,  it  is  difficult 
to  understand  how  said  costs  were  incurred  '4n  connection 
with  the  maintenance  of  the  superior  court.'*  But  if  we 
assume  that  petitioner  has  a  daim  against  the  county  for  his 
outlay  he  must  in  the  first  instance  present  it  to  the  board 
of  supervisors  for  allowance.  It  they  reject  it  he  can  then 
maintain  the  proper  action  for  its  recovery.  (PoL  Code, 
sees.  4075,  4078.) 

As  we  are  satisfied  that  no  allowance  of  costs  should  be 
awarded  in  this  proceeding,  the  motion  to  strike  out  is 
granted. 

Chipman,  P.  7.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  4,  1917. 


[CIt.  No.  1625.    Third  Appellate  District— April  12, 1917.1 

ROEBLING  CONSTRUCTION  COMPANY  (a  Corpora- 
tion), Respondent,  v.  DOE  ESTATE  COMPANY  (a 
Corporation),  Appellant. 

Building  Contract — Compliance  With  Specifications — Uepects  in 
Construction — Recovery  bt  Contractor. — Where  in  the  perform- 
ance of  a  contract  for  the  doing  of  ecfrtain  concrete  work  in  con- 
nection with  the  construction  of  a  building  the  contractor  performed 
the  work  in  strict  compliance  with  the  requisites  of  the  specifications 
and  obtained  monthly  certificates  approving  the  work,  he  is  en- 
titled to  recover  the  final  payment  notwithstanding  the  subsequent 
cracking  of  some  of  the  flooring  due  to  an  improper  mixture  of 
gravel  and  cement  and  the  refusal  of  the  architect  to  issue  his  final 
certificate  because  of  such  defects. 

Id. — ^Results  of  Work— When  Risk  upon  Owner. — Where,  in  the  erec- 
tion of  a  building,  the  owner  agrees  to  pay  a  certain  sum  for  doing 
a  certain  part  of  the  work  and  specifically  provides  the  kind  of 
materials  to  be  used  and  the  manner  in  which  they  are  to  be  used, 
and  stands  by  and  directs  and  afterward  approves  the  work,  the  risk 
of  its  serving  the  purpose  intended  by  the  owner  is  clearly  upon 
him. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial    L.  T.  Price,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Campbell,  Weaver,  Shelton  &  Levy,  for  Appellant. 

Frank  M.  Parcells,  for  Respondent. 

CHIPMAN,  P.  J. — ^The  action  was  brought  to  recover  a 
balance  of  $12,039.75  alleged  to  be  due  upon  the  contract 
price  for  concrete  work  performed  on  the  Wiley  B.  Allen 
Building  in  San  Francisco.  The  complaint  sets  forth  in  haec 
verba  the  contract  upon  which  the  action  is  based.  Among 
its  provisions  are  the  following: 

** First:  The  contractor  agrees,  within  the  space  of  fifty 
(50)  working  days  from  and  after  the  date  of  recording  of 
this  contract  to  have  the  foundations  in  shape  to  receive  the 
cast  iron  bases  and  side-walk  beams  (Balance  of  work  in  35 
working  days) ;  to  furnish  the  necessary  labor  and  materials, 
including  tools,  implements  and  appliances,  required,  and 
perform  and  complete  in  a  workmanlike  manner  all  the 
trench,  excavating  reinforced  concrete  foundations,  reinforced 
basement  walls,  basement  floor,  all  floor  and  roof  slabs,  pent- 
houses, all  girder  and  column  concrete,  fire-proofing,  all  con- 
crete sidewalks,  retaining;  walls,  etc.,  and  other  works  shown 
and  described  in  and  by,  and  in  conformity  with  the  plans, 
drawings  and  specifications  for  the  same  made  by  Havens  & 
Toepke,  the  authorized  Architect  employed  by  the  Owner, 
and  which  are  signed  by  the  parties  hereto,  one  set  of  which 
is  on  file  in  the  office  of  the  City  and  County  Recorder,  and 
the  other  in  the  office  of  the  Architect  subject  to  inspection 
by  parties  interested. 

** Second:  Said  Architect  shall  provide  and  furnish  to  the 
Contractor  all  details  and  working  drawings  necessary  to 
properly  delineate  said  plans  and  specifications ;  and  the  work 
is  to  be  done  and  the  materials  furnished  in  accordance  there- 
with under  the  direction  and  supervision  and  subject  to  the 
approval  of  said  Architect,  or  a  Superintendent  selected  and 
agreed  upon  by  the  parties  hereto,  within  a  fair  and  equitable 
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oonstruction  of  the  true  intent  and  meaning  of  said  planjs  and 
Bpecifications.  •  •  • 

**  Fifth:  :  The  owner  agrees,  in  consideration  of  the  per- 
formance of  this  agreement  by  the  contractor,  to  pay,  or 
cause  to  be  paid,  to  the  Contractor,  his  legal  representatives 
or  assigns,  the  sum  of  Thirty-nine  Thousand  Five  Hundred 
Seventy-six  dollars  in  United  States  Gold  Coin,  at  times  and 
in  the  manner  following,  to-wit:  Seventy-five  per  cent  of  the 
amount  of  labor  performed  and  materials  erected  at  building 
and  as  estimated  according  to  the  whole  contract  price  and 
payable  on  the  first  day  of  each  month,  commencing  on  the 
first  day  of  August,  1908,  and  the  balance  to-wit:  the  sum 
of  Nine  Thousand  Eight  Hundred  and  Ninety-four  dollars, 
thirty-five  days  after  completion  and  acceptance  by  the 
Architects  of  this  contract. 

^'PROvn)ED,  that  when  each  payment  or  installment  shall 
become  due,  and  at  the  final  completion  of  the  work  certifi- 
cates in  writing  shall  be  obtained  from  the  said  Architect, 
stating  that  the  payment  or  installment  is  due  or  work  com- 
pleted, as  the  case  may  be,  and  the  amount  then  due ;  and  the 
said  Architect  shall  at  said  time  deliver  said  certificates  under 
his  hand  to  the  Contractor  or,  in  lieu  of  such  certificates,  shall 
deliver  to  the  Contractor  in  writing,  under  his  hand,  a  just 
and  true  reason  for  not  issuing  the  certificates,  including  a 
statement  of  the  defects,  if  any,  to  be  remedied,  to  entitle  the 
Contractor  to  the  certificate  or  certificates.  And  in  the  event 
of  the  failure  of  the  Architect  to  furnish  and  deliver  said 
certificates  or  any  of  them,  or  in  lieu  thereof  the  writing 
aforesaid,  within  three  days  after  the  times  aforesaid,  and 
after  demand  therefor  made  in  writing  by  the  Contractor, 
the  amount  which  may  be  claimed  to  be  due  by  the  Contractor, 
and  stated  in  the  said  demand  by  him  for  the  certificate,  shall, 
at  the  expiration  of  said  three  days,  become  due  and  pay- 
able, and  the  Owner  shall  be  liable  and  bound  to  pay  the  same 
on  demand. 

**In  case  the  Architect  delivers  the  writing  aforesaid  in 
lieu  of  the  certificate,  then  a  Compliance  by  the  Contractor 
with  the  requirements  of  said  writing  shall  entitle  the  Con- 
tractor to  the  Certificate.  .  .  . 

•* Thirteenth:  The  payment  of  the  progress-payments  by 
the  Owner  shall  not  be  construed  as  an  absolute  acceptance 
of  the  work  up  to  the  time  of  such  payments ;  but  the  entire 
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work  is  to  be  subject  to  inspection  and  approval  of  the  Archi- 
tect or  Superintendent  at  the  time  when  it  shall  be  claimed 
by  the  Contractor  that  the  contract  and  works  are  completed ; 
but  the  Architect  or  Superintendent  shall  exercise  all  rea- 
sonable diligence  in  the  discovery  and  report  to  the  Con- 
tractor, as  the  work  progresses,  of  materials  and  labors  which 
are  not  satisfactory  to  the  Architect  or  Superintendent,  so  as 
to  avoid  unnecessary  trouble  and  cost  to  the  Contractor  in 
making  good  defective  parts.  .  .  • 

"All  floor  slabs  in  the  third,  fourth,  fifth  and  sixth  floors 
except  in  corridors  and  lavatories  to  be  cemented  over  with 
a  coat  at  least  %'^  thick  made  of  equal  parts  of  fine,  sharp, 
clean,  screened  gravel  to  equal  parts  of  either  Golden  Gate  or 
Standard  cement  as  selected.  Said  cementing  to  be  per- 
fectly smooth  and  well  troweled  and  to  be  perfectly  level.  .  .  . 

**  Before  the  concrete  topping  is  placed  on  concrete  floor 
slabs  throughout  third,  fourth,  fifth  and  sixth  floors  see  that 
all  concrete  work  is  well  cleaned  oflF  (broom  cleaned)  then 
well  wet  and  dusted  with  cement,  all  to  be  done  before  the 
top  coat  of  cement  is  applied.** 

Paragraph  4  of  the  complaint  was  amended  during  the  trial 
to  read  as  follows: 

**That  each  and  every  of  the  covenants  and  conditions  in 
said  agreement  contained  upon  the  part  of  said  plaintiff  to  be 
by  it  kept  and  performed  have  been  fully  complied  with,  kept, 
and  performed  by  it;  and  plaintiff  further  says  that  it  did 
all  the  work  in  said  contract  mentioned,  and  duly  performed 
on  its  part,  in  every  respect,  said  work  according  to  specificar 
tions  and  terms  of  the  contract ;  that  said  work  was  fully  per- 
formed, finished  and  completed  by  plaintiff  on  or  about  the 
1st  day  of  July,  1909.  .  .  .  That  thereafter,  to  wit,  on  the 
25th  day  of  September,  1909,  plaintiff  demanded  of  defend- 
ant's architects  certificates  in  writing  for  the  payments,  in 
said  contract  mentioned  and  provided  to  be  made  unto  plain- 
tiff, then  remaining  unpaid,  but  plaintiff  says  said  architects 
refused  to  deliver  to  plaintiff  such  certificates  in  writing  for 
said  payments,  and  ever  smce  have  refused  and  still  refuse,  to 
deliver  the  same  unto  plaintiff. 

**That  of  the  sum  of  Thirty-nine  thousand  five  hundred 
seventy-six  dollars,  the  amount  by  said  defendant  agreed  to 
be  paid  to  plaintiff  for  said  work,  as  in  said  contract  provided, 
no  part  thereof  has  been  paid  saving  and  excepting  the  9um 
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of  twenty-seven  thousand  five  hundred  thirty-six  and  twenty- 
five  hundredths  dollars,  so  that  plaintiff  says,  and  charges 
the  fact  to  be,  that  a  balance  of  twelve  thousand  and  thirty- 
nine  and  seventy-five  hundredths  dollars  is  due,  owing  and 
unpaid  therein.'' 

The  answer  set  up  the  defense  of  nonperformance.  A  cross- 
complaint  was  also  filed  by  defendant  alleging  damages:  (1) 
Cost  of  linoleum  laid  down  to  minimize  the  damages;  (2) 
Loss  of  rentals;  (3)  Estimated  cost  of  completing  the  work  re- 
quired by  the  contract,  amounting  in  all  to  $19,753.20.  As 
the  decision  of  the  court  was  against  the  defendant  upon  the 
issue  of  performance  it  necessarily  disposed  of  the  claim  for 
damages.  Says  the  brief  of  defendant:  ''If  the  decision 
thereon  be  upheld,  the  litigation  will  be  concluded  in  all  re- 
spects; if  the  court  shall  hold  that  the  plaintiff  did  not  per- 
form, the  matter  will  be  at  large  and  a  new  trial  of  all  issues 
will  be  in  order.** 

The  controversy  involves  only  the  work  done  in  the  con- 
struction of  the  top  cement  finish  upon  the  third,  fourth,  fifth, 
and  sixth  floors  of  the  building.  The  court  made  the  follow- 
ing findings : 

''III.  As  to  the  allegations  contained  in  amended  para- 
graph lY  of  said  complaint,  and  the  denials  of  said  allega- 
tions contained  in  paragraph  Y  of  the  defendant's  answer 
herein,  the  court  finds  that  plaintiff  fully  performed  all  of  the 
covenants  and  conditions  of  said  contract,  and  the  modifica- 
tion thereof  set  forth  in  paragraph  III  as  amended,  upon  its 
part  to  be  kept  and  performed,  and  did  all  the  work  in  said 
contract  mentioned,  and  did  fully  perform  on  its  part,  in 
every  respect,  said  work  according  to  the  specifications  and 
terms  of  the  contract;  and  did  fully  perform,  finish  and  com- 
plete said  work  in  compliance  with  all  of  the  conditions,  and 
in  accordance  with  the  plans  and  specifications,  of  said  con- 
tract on  the  1st  day  of  July,  1909. 

"As  to  said  allegations  and  denials,  the  court  further  finds 
that  the  construction  and  installation  of  the  top  cement  finish 
upon  the  third,  fourth,  fifth  and  sixth  floors  of  the  building 
in  which  the  work  was  contracted  to  be  done  and  performed 
was  completed  by  plaintiff  on  or  about  the  29th  day  of  March, 
1909,  in  accordance  with  the  specifications  and  conditions  of 
said  contract,  in  a  good  and  workmanlike  manner,  and  when 
completed,  as  aforesaid,  said  top  cement  finish  was  well  trow- 
98  Oil.  App.— ?q 
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eled,  perfectly  smooth  and  perfectly  level;  that  on  said  date 
said  top  cement  finish  was  in  a  wet  and  soft  condition ;  well 
troweled,  perfectly  smooth  and  perfectly  level,  and  thereupon 
plaintiff  covered  said  top  cement  finish  of  said  floors  with 
sand,  in  order  to  facilitate  the  drying  and  hardening  of  said 
top  cement  finish  upon  said  floors;  that  on  the  5th  day  of 
May,  1909,  said  sand  was  removed,  whereupon  it  was  discov- 
ered that  in  the  interim  said  top  cement  finish  had  become 
dry  and  had  become  hardened,  and  was  on  said  date  found 
to  be  cracking,  checking  and  loosening  from  the  slab  or  rough 
concrete  upon  which  said  top  cement  finish  had  been  applied ; 
that  thereafter  said  top  cement  finish  of  said  floors  continued 
to  crack  and  check  and  become  loosened  from  said  slab  or 
rough  concrete,  and  said  cracking,  checking  and  loosening 
increased  steadily  until  approximately  fifty  per  cent  of  said 
top  cement  finish  of  said  floors  had  been  eracked,  checked  or 
loosened  from  said  slab  or  rough  concrete ;  that  said  condition 
of  said  floors  continued  up  to  the  date  of  the  trial  of  this 
action. 

**That  said  contract  expressly  provides  that  the  architect 
for  the  owners  of  said  building  shall  provide  and  furnish  to 
the  contractor  all  details  and  working  drawings  necessary  to 
properly  delineate  said  plans  and  specifications,  and  that  the 
work  shall  be  done  and  the  materials  furnished  in  accordance 
therewith,  under  the  direction  and  supervision,  and  subject 
to  the  approval  of,  said  architect,  or  a  superintendent  selected 
and  agreed  upon  by  the  parties  thereto;  and  the  court  here 
finds  that  the  materials  used  by  plaintiff  in  the  construction 
of  the  top  cement  finish  of  the  third,  fourth,  fifth  and  sixth 
floors  of  said  building  were  inspected  and  approved  by  the 
architect  for  said  building,  or  His  authorized  representatives ; 
and  that  said  materials  were  mixed  in  the  proportions  speci- 
fied by  the  contract,  and  that  the  work  of  laying  or  installing 
the  same  upon  said  floors  was  all  done  and  performed  by 
plaintiff  under  the  inspection,  direction  and  supervision  of 
said  architect,  or  his  authorized  representative,  and  approved 
by  him,  from  the  commencement  of  the  laying  of  said  top 
cement  finish  until  its  completion,  on  or  about  the  said  29th 
day  of  March,  1909 ;  that  the  cracked,  checked,  and  loosened 
condition  of  said  top  cement  finish  was  not  discovered  by,  or 
known  to,  either  plaintiff  or  defendant  until  the  sand  was 
removed  therefrom,  on  or  about  the  5th  day  of  May,  1909; 
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that  said  condition  of  said  top  cement  finish  was  and  consti- 
tuted the  first  intimation  received  by  defendant  as  to  the 
ultimate  condition  of  said  fioors.'' 

Upon  the  matters  set  up  in  defendant's  cross-complaint  and 
the  answer  thereto  the  court  made  the  following  findings : 

''As  to  the  allegations  set  forth  in  paragraph  XII  of  plain- 
tiff's answer  to  the  first  count  of  the  cross-complaint  herein, 
the  court  finds  that  on  or  about  the  29th  day  of  March,  1909, 
the  plaintiff  and  cross-defendant  herein  had  fully  performed 
and  completed  that  portion  of  the  work  stipulated  to  be  done 
by  it  under  its  said  contract  with  said  cross-complainant,  com- 
prising the  cement  topping  of  the  third,  fourth,  fifth  and 
sixth  floors  of  said  building,  leaving  the  same  perfectly 
smooth,  well  troweled  and  perfectly  level,  and  that,  in  per- 
forming said  work,  cross-defendant  fully  complied  with  the 
requirements  of  said  contract,  which  specified  that  the  fioor 
slabs  on  said  fioors  should  be  cemented  over  with  a  coat  at 
least  %  of  an  inch  thick,  made  of  equal  parts  of  fine,  sharp, 
dean,  screened  gravel  to  equal  parts  of  either  Golden  Gate 
or  Standard  cement,  as  selected;  that  thereafter,  to  wit,  on 
or  about  the  5th  day  of  May,  1909,  said  cement  topping  or 
surface  on  said  fioors  was  discovered  by  said  cross-complain- 
ant and  said  cross-defendant  to  have  cracked  and  checked  in 
several  places  on  each  of  said  fioors,  whereupon  and  there- 
after, and  at  various  times  during  the  months  of  May,  June, 
July  and  August,  1909,  cross-defendant  removed  the  cracked 
portions  of  said  cement  topping  and  replaced  the  same  with 
the  materials  and  in  the  proportions  and  in  the  manner  as 
required  by  the  specifications  aforesaid,  each  and  every  time 
leaving  the  cement  topping  so  removed  perfectly  smooth,  well 
troweled  and  perfectly  level;  that  the  checked  and  cracked 
condition  of  said  floors  was  in  nowise  caused  by  any  act  or 
thing  done,  or  any  act  or  thing  undone,  by  cross-defendant, 
or  to  any  fault,  lack  of  good  workmanship  or  failure  or  re- 
fusal to  comply  with  the  specifications  of  said  contract  upon 
its  part  to  be  performed;  that  the  cracking  and  checking  of 
said  cement  topping  upon  said  floors  was  caused  by  the 
improper  mixture  of  gravel  and  cement,  said  gravel  and 
cement  having  been  mixed  and  laid  down  by  plaintiff  in  the 
proportion  of  equal  parts,  being  the  proportion  specified  and 
i-jquired  by  the  contract" 
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PlaintiflF  had  judgment  as  prayed  for,  from  which  defend- 
ant appeals,  as  also  from  the  order  denying  its  motion  for  a 
new  triaL 

Appellant's  contentions  are:  "I.  The  findings  and  the  evi- 
dence both  establish  that  the  plaintiflF  did  not  perform  the 
work  required  by  the  contract  in  that  the  top  cement  finish 
on  four  floors  of  the  building  was  cracked  and  loose  from  the 
rough  concrete.  11.  The  complaint  and  the  evidence  both 
establish  that  the  plaintiff  did  not  obtain  the  acceptance  nor 
the  certificates  of  the  architect  which  under  the  contract  were 
the  prerequisites  of  payment  of  the  money  sued  for,  but  on  the 
contrary  that  the  architect  refused  to  accept  the  work.  There 
is  no  averment,  finding  or  suggestion  of  proof  that  the  archi- 
tect's decision  was  impelled  by  fraud  or  resulted  from  mis- 
take.'^ 

It  is  obvious  from  the  findings  that  the  trial  court  decided 
that  plaintiff  had  fully  performed  its  contract,  in  respect  of 
these  floors,  by  constructing  them,  as  it  had  agreed  to  do,  in 
accordance  with  the  plans  and  specifications  prepared  by 
defendant's  architects  and  written  into  the  contract.  Defend- 
ant's position  is  that  if  a  possible  way  was  open  to  plain- 
tiff by  which  it  could  have  produced  a  good  floor  it  was  its 
duty  to  do  so,  failing  which  the  consequences  must  fall  upon 
plaintiff;  that,  in  short,  it  guaranteed  a  good  floor  unless  it 
was  impossible  to  build  it  by  following  the  specifications. 

Plaintiff's  contract  was  to  do  certain  concrete  work  in  con- 
nection with  the  construction  of  a  class  A  steel  and  concrete 
building  being  erected  by  defendant.  The  portion  of  the 
work  which  plaintiff  was  to  do  was  specifically  pointed  out; 
the  materials  it  was  to  use  and  the  proportions  of  the  ingre- 
dients of  the  concrete  were  specifically  mentioned,  and  the 
manner  in  which  plaintiff  was  to  apply  the  mixture  carefully 
provided  for.  The  evidence  was  that  plaintiff  performed  the 
work  in  strict  compliance  with  the  requisites  of  the  specifica- 
tions and,  with  the  exception  of  the  floors  mentioned,  the  re- 
sult was  entirely  satisfactory. 

It  appears  that  in  constructing  these  floors  plaintiff  laid 
the  concrete  foundation,  or  built  what  are  termed  the  **  floor 
slabs,"  but  did  not  put  on  the  flnishing  coat  until  a  month 
or  six  weeks  later,  plaintiff  being  engaged  upon  other  parts 
of  the  work  meanwhile.  Before  the  finishing  coating  was 
laid  on  the  slabs,  the  latter  were  cleaned  and  prepared  as 
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directed  by  tlie  specifications,  the  top  coating  was  made  ^'per- 
fectly smooth  and  well  troweled  and  perfectly  level,"  as 
called  for  in  the  specifications.  The  surface  was  then  cov- 
ered with  sand,  an  approved  method  of  protecting  the  cement 
in  the  process  of  hardening  or  caring,  and  adhering  to  the 
slabs.  Later,  as  found  by  the  court,  on  the  removal  of  this 
sand,  cracks  in  the  cement  and  failure  to  unite  with  the 
slabs  in  places  were  disclosed.  All  this  work  at  its  various 
stages  was  done  under  the  personal  inspection  of  the  archi- 
tect or  his  representative,  and,  as  the  court  found,  with  his 
approval.  The  court  found  that  plaintiflF  ''laid  the  cement 
topping  upon  the  third,  fourth,  fifth  and  sixth  fioors  of  said 
building  in  a  good  and  workmanlike  manner,  and  did  fully 
perform  and  complete  the  work  thereof  in  compliance  with  the 
conditions  and  in  accordance  with  the  plans  and  specifications 
of  the  contract.'*  Plaintiff's  attention  having  been  called 
to  the  defective  condition  of  the  floors,  it  promptly  expressed 
its  willingness  to  remedy  it  and  it  made  an  attempt  to  do  so 
by  relaying  the  defective  places  in  the  top  coating,  in  doing 
which  it  followed  the  requirements  of  the  specifications  for 
this  work  in  every  particular,  but  the  mixture  failed  to  unite 
with  the  slabs,  the  result  being  that  about  fifty  per  cent  of 
the  fioors  was  in  this  defective  condition  when  plaintiff  com- 
pleted his  contract  and  had  called  for  a  certificate  of  final 
completion,  which  was  refused.  There  was  evidence  tending 
to  show  that  a  better  result  might  have  been  obtained  had 
plaintiff  put  on  the  top  finish  contemporaneously  with  laying 
the  slabs;  that  to  have  ' 'scored"  the  top  cement  finish  on 
the  concrete  slabs,  or  to  have  marked  the  floors  off  into  ''ex- 
pansive joints,"  would  also  have  been  in  accordance  with 
good  workmanship;  that  the  cement  finish  might  have  been 
fiooded  with  water  and  allowed  thus  to  dry,  or  cure,  and  less 
shrinkage  might  have  followed.  These  suggestions  of  experts 
were  obtained  upon  defendant's  theory  that  had  there  been 
any  possible  way  to  do  the  work  which  would  have  avoided 
what  happened  it  was  plaintiff's  duty  under  the  contract  to 
adopt  such  way,  regardless  of  the  obligations  imposed  by  the 
terms  of  the  contract,  and  regardless  of  the  duty  put  upon 
the  architect  in  the  matter  of  personally  directing,  instruct- 
ing, inspecting,  and  supervising  the  work.  Scoring  was  not 
mentioned  in  the  specifications.  The  architect  testified:  "Q. 
As  a  matter  of  fact,  you  personally  directed  them  to  omit  the 
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scoring  t  A.  They  asked  me  how  I  would  like  to  have  the 
floors  scored.  I  said  *no,'  make  the  floors  smooth  and  level." 
Nothing  was  said  in  the  specifications  about  getting  the  top 
finish  on  simultaneously  with  the  fabrication  of  the  slabs. 
The  specifications  read:  **  .  .  .  Before  the  concrete  topping  is 
placed  on  concrete  floor  slabs  throughout  third,  fourth,  fifth 
and  sixth  fioors  see  that  all  concrete  work  is  well  cleaned  oflP 
(broom-cleaned)  then  well  wet  and  dusted  with  cement;  all 
to  be  done  before  the  top  coat  of  cement  is  applied."  These 
directions  were  faithfully  followed.  They  show  clearly,  how- 
ever,  that  the  laying  on  of  the  top  finish  contemporaneously 
with  the  construction  of  the  slabs  as  the  work  progressed  was 
not  contemplated.  The  witnesses  generally  agreed  that  to 
have  laid  the  top  coating  contemporaneously  with  the  other 
work  on  the  fioors  would  have  been  the  best  practice,  though 
some  of  them  thought  it  impracticable  and  much  more  expen- 
sive than  the  course  taken.  Architect  Toepke  testified:  **Q. 
Then  in  your  opinion,  it  would  make  no  difference  whether 
the  cement  coating  was  laid  simultaneously  with  the  concrete 
slab,  or  some  time  afterwards?  A.  Well,  I  do  not  see  that 
there  would  be  but  very  little  diflference";  and  this  may 
account  for  the  absence  of  any  such  requirement  in  the  speci- 
fications or  any  directions  other  than  therein  expressed.  The 
contract  expressly  provided  that  all  work  shall  be  done  **in 
accordance  with  the  plans  and  specifications  prepared  by 
Havens  &  Toepke,  architects,  and  under  their  direction,  super- 
vision and  control";  and  *' material  delivered  or  work  erected 
not  in  accordance  with  the  plans  and  these  specifications  must 
be  removed  at  the  contractor's  expense  and  replaced  with 
other  material  or  work  satisfactory  to  the  architects,"  but  it 
was  also  provided  that  the  architects  **  shall  exercise  all  rea- 
sonable diligence  in  the  discovery  and  report  to  the  contractor, 
as  the  work  progresses,  of  materials  and  labors  which  are  not 
satisfactory  to  the  architect  or  superintendent,  so  as  to  avoid 
unnecessary  trouble  and  cost  to  the  contractor  in  making  good 
defective  parts."  The  delay  in  putting  on  the  top  finish  was 
known  to  the  architects,  and  if  it  was  likely  to  affect  the  work 
injuriously,  the  architects  in  fairness  should  have  called 
attention  to  it.  They  made  no  objection  but  supervised  the 
putting  on  of  the  top  finish  and  approved  the  work.  Further- 
more, the  work  on  the  four  fioors  was  finished  on  February 
26,  1909,  **with  the  exception  of    an    opening  of    a  brick- 
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mason *B  hoist,"  estimated  to  cost  $120,  and,  on  March  1, 1909, 
a  statement  of  the  condition  of  the  work  at  that  time  was 
presented  to  defendant,  a  bill  made  out  and  demand  made  for 
payment  and  the  record  shows  that  payment  was  made  on  the 
architects*  certificate  that  this  particular  work  of  laying  the 
top  cement  finish  was  completed  with  the  exception  of  a  small 
amount  of  trowel  finish  about  the  elevator  opening,  amount- 
ing to  $120.  And  the  court  found  that  all  the  floor  work, 
including  the  top  finish,  was  completed  on  or  about  March  29, 
1909,  **  under  the  direction,  inspection  and  supervision  of  said 
architect,  or  his  authorized  representative,  and  approved  by 
him,  from  the  commencement  of  the  laying  of  said  top  cement 
finish  until  its  completion."  Except  as  to  this  small  bit  of 
work,  noted  in  the  statement,  the  architects'  certificate  was  in 
effect  a  certificate  of  the  completion  of  the  work  on  these 
four  floors  on  March  1st.  It  is  urged  by  defendant  against 
this  conclusion  that  the  architects  could  not  at  that  time 
(March  1,  1909)  have  known  what  subsequently  developed, 
and  hence  could  not  have  intended  to  certify  to  the  completion 
of  the  work.  But  they  knew  as  much  as  plaintiff  knew,  and 
they  knew  that  plaintiff  was  doing  the  work,  and  in  fact  did 
the  work  precisely  as  it  had  agreed  to  do  it  and,  unless  it  can 
be  held  that  plaintiff  guaranteed  the  work  to  result  in  a  per- 
fect floor,  it  seems  to  us  that  defendant  ought  not  to  be  per- 
mitted now  to  go  behind  the  certificate  of  its  agents  chosen 
by  it  to  pass  upon  this  very  matter.  We  cannot  say  that  the 
contract  imported  such  guarantee.  It  seems  to  us  that  when 
the  plaintiff  agreed  **to  furnish  the  necessary  labor  and  ma- 
terials, including  tools,  implements  and  appliances,  required, 
and  perform  and  complete  in  a  workmanlike  manner  ...  all 
floor  and  roof  slabs  .  .  .  and  other  works  shown  and  de- 
scribed," etc.,  its  engagement  was  to  do  this,  as  the  contract 
specifically  provides,  **in  conformity  with  the  plans,  draw- 
ings and  specifications  for  the  same  made  by  Havens  and 
Toepke,  the  authorized  architects  employed  by  the  owner 
..."  and  "under  the  direction  and  supervision  and  subject 
to  the  approval  of  said  architects."  This  interpretation,  we 
think,  is,  as  the  contract  provides,  **  within  a  fair  and  equi- 
table construction  of  the  true  intent  and  meaning  of  said 
plans  and  specifications.**  Where,  in  the  erection  of  a  build- 
ing, the  owner  agrees  to  pay  a  certain  sum  for  doing  a  cer- 
tain part  of  the  work,  and  specifically  provides  the  kind  of 
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materials  to  be  used,  and  the  manner  in  which  they  are  to  be 
used  and  stands  by  and  directs  and  afterward  approves  the 
work,  the  risk  of  its  serving  the  purpose  intended  by  the 
owner  is  clearly  upon  him. 

Appellant  cites  English  and  American  cases  in  which  the 
contractor  was  held  to  have  guaranteed  good  results  in  the 
absence  of  an  express  warranty  to  that  effect,  although  coun- 
sel say:  ^^In  some  cases  a  contrary  conclusion  has  been 
reached  where  the  plans  and  specifications  are  furnished  by 
the  owner  and  the  builder  merely  agrees  to  perform  the 
labor  and  furnish  the  materials  specified.''  We  do  not  feel 
called  upon  to  give  particular  attention  to  the  cases  cited  in 
which  we  think  the  rule  enunciated  will  be  found  to  rest 
largely  either  upon  the  terms  of  the  contract,  or  upon  the 
character  of  the  work  to  be  done.  The  rule  applicable  here, 
we  think,  will  be  found  in  Bancroft  v.  San  Francisco  Tool 
Co.,  120  Cal.  228,  [52  Pac.  496],  and  Mannix  v.  Tryon,  152 
Cal.  31,  [91  Pac.  983].  And  tiie  distinction  made  in  these 
cases  is  pointed  out  in  Bryson  v.  McCone,  121  Cal.  153,  [53 
Pac.  637],  where  it  was  held  that  defendant  undertook  not 
only  to  make  the  plant  according  to  specifications,  but  also 
guaranteed  that  it  would  do  certain  work.  In  Mannix  v. 
Tryon  it  was  said:  "He  [the  plaintiff]  did  not  agree  gener- 
ally to  plaster  the  dwelling,  which  would  leave  to  him  the 
selection  of  the  materials  and  the  method  of  doing  the  work. 
His  agreement  was  to  do  it  in  a  way  that  the  owner  and  the 
original  contractor  had  designed;  according  to  the  specifica- 
tions which  they  had  agreed  on.  He  had  no  discretion  in 
the  matter.  When  he  followed  strictly  those  specifications, 
used  exactly  the  materials  they  called  for  in  the  composition 
of  the  mortar  and  hard  finish,  and  applied  them  in  a  work- 
manlike manner,  he  did  all  his  contract  called  for.  He  did 
not  contract  for  results,  but  only  to  do  the  work  in  a  speci- 
fied way."  Jones  <&  Laughlin  Steel  Co.  v.  Ahner  Doble  Co., 
162  Cal.  497,  [123  Pac.  290],  is  a  case  where  it  was  con- 
tended that  the  contractor  warranted  that  the  floors  of  the 
warehouse,  being  constructed  in  part  with  materials  fur- 
nished by  plaintiff,  would  bear  certain  weights.  Speaking 
of  the  defendant  the  court  said:  ''The  inference  is  that  it 
could  and  would  judge  for  itself  as  to  the  sizes  of  beams  re- 
quired. It  had  a  competent  and  experienced  architect  in  its 
employ.    There  is  nothing  necessarily  showing  that  the  de- 
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fendant  was  not,  or  did  not  consider  itself,  competent  to 
determine  the  matter,  or  that  it  relied  on  plaintiff 's  advice  or 
suggestions  regarding  it;  or  that  plaintiff  offered  or  under- 
took to  give  such  advice.*' 

We  have  not  referred  to  the  evidence  and  the  findings  as 
to  the  cause  of  the  cracking  and  checking  of  the  top  dress- 
ing. The  court  found,  and  there  was  evidence  to  support  the 
finding,  that  it  *'was  caused  by  the  improper  mixture  of 
gravel  and  cement,  said  gravel  and  cement  having  been  mixed 
and  laid  down  by  plaintiff  in  the  proportion  of  equal  parts, 
being  the  proportion  specified  and  required  by  the  contract.** 
We  cannot  see  that  it  was  essential  to  the  finding  of  the  court 
that  plaintiff  had  fully  performed  its  contract,  to  make  a 
finding  as  to  the  improper  proportions  of  sand  and  cement 
in  the  mixture  required  by  the  specifications,  as  the  cause  of 
the  defects  in  the  fioors.  If,  as  we  hold,  plaintiff  contracted 
only  to  furnish  the  materials  and  do  the  work  in  compliance 
with  the  plans  and  specifications  and  in  good  and  workman- 
like manner,  the  cause  of  the  defects  would  be  immaterial. 
Whatever  the  materiality  of  the  finding  may  be,  if  any,  its 
tendency  is  to  fix  the  responsibility  upon  defendant  by  whose 
direction  this  improper  mixture  was  used. 

It  appeared  that  the  last  progress  payment  was  made  by 
defendant  in  pursuance  of  the  last  certificate  issued  by  the 
architect,  April  7,  1909.  The  bill,  dated  April  1,  1909,  states 
on  the  debit  side  the  total  due  under  the  contract  at  that  date, 
less  twenty-five  per  cent.  Then  follow  payments  as  credits 
and  dates  of  payment,  including  the  March  payment,  leaving 
a  balance,  $836.25,  for  which  a  certificate  was  given.  The 
final  bill  rendered  is  dated  June  23,  1909,  in  like  form,  for 
the  whole  contract  price  less  the  credits  from  the  beginning 
to  the  April  1st  bill,  inclusive,  and  less  the  twenty-five  per 
cent  reserved  under  the  contract.  During  the  ensuing  months 
plaintiff  endeavored  to  remedy  the  defects  in  the  floors,  keep- 
ing itself  strictly  within  the  specifications,  but  met  with  the 
same  difficulty  encountered  in  first  laying  them.  On  Septem- 
ber 24,  1909,  plaintiff  made  written  demand  on  the  architects 
for  certificate  of  acceptance  and  final  payment  and,  on  Sep- 
tember 27,  1909,  the  architects  replied,  stating  ''that  a  certi- 
ficate of  acceptance  will  not  be  issued  for  the  reason  that  the 
cement  topping  of  the  3d,  4th,  5th,  and  6th  fioors  is  not  in 
compliancy  with  the  specifications,  it  bein^  loose  in  sev^r^ 
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places  and  badly  cracked  and  will  not  be  acceptable  to  owner 
in  its  present  condition." 

It  appeared  that,  beginning  on  September  1,  1908,  and  con- 
tinuing monthly  on  the  first  of  each  succeeding  month  to 
April  1,  1909,  inclusive,  architects'  certificates  were  issued 
and  payments  promptly  paid  thereon,  and  up  to  this  time  no 
question  arose  as  to  materials  or  workmanship.  The  top 
dressing  of  these  floors  was  substantially  completed  in  Feb- 
ruary, with  the  exception  of  the  little  work  already  pointed 
out  costing  $120,  and  this  remaining  work  was  done  in  March 
and  carried  into  the  bill  of  April  1st,  which  was  paid  on  the 
architects'  certificates. 

Plaintifif  relies  and,  it  seems  to  us,  with  justifiable  confi- 
dence, upon  the  case  of  City  Street  Improvement  Co.  v.  City 
of  MarysmUe,  155  Cal.  419,  [23  L.  R.  A.  (N.  S.)  317,  101 
Pac.  308].  It  is  true  that  in  that  case  there  was  a  final  cer- 
tificate of  completion,  and  this  is  urged  as  one  of  the  grounds 
for  distinguishing  the  two  cases.  It  seems  to  us  that  so  far 
as  the  work  in  question  is  concerned  the  March  certificate, 
while  perhaps  not  an  acceptance,  was  a  certificate  of  the  com- 
pletion of  the  work  in  accordance  with  the  plans  and  specifi- 
cations, and  the  court  found  that  this  work  had  been  fully 
performed  and  completed  on  March  29th. 

The  rule  is  well  established,  as  stated  in  Coplew  v.  Durand, 
153  Cal.  278,  279,  [16  L.  R.  A.  (N.  S.)  791,  95  Pac.  38] : 
"Where  work  is  to  be  done  to  the  satisfaction  of  a  person, 
evidenced  by  a  certificate  to  that  effect,  the  production  of 
such  a  certificate  is  a  condition  precedent  to  a  right  of  action 
ni^on  the  contract."  {City  Street  Improvement  Co.  v.  Marys- 
villey  supra;  California  Sugar  etc.  Agency  v.  Penoyar,  167 
Cal.  274,  279,  [139  Pac.  671].)  The  court  said,  in  Coplew  v. 
Durand,  sxipra:  **The  case  which  is  thus  presented  is  one 
wlicre  the  work  has  been  completed  to  the  satisfaction  of  the 
owner  and  architect,  and  the  latter  thereafter  and  without 
waiTant  refuses  to  issue  his  certificate  for  the  final  payment. 
The  refusal  under  these  circumstances  being  unreasonable, 
the  necessity  for  the  production  of  the  certificate  is  dispensed 
with." 

It  must  not  be  overlooked  that  the  only  part  of  the  work 
now  or  at  any  time  in  controversy  was  the  top  dressing  of 
the  floors.  We  have  seen  that  the  March  certificate  of  com- 
pletion covered  this  work  and  it  was  paid  for  on  that  certifi- 
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cate,  80  that  it  cannot  be  said  the  plaintiff  was  wholly  with- 
out the  architects'  certificate.  The  refusal  to  issue  the  final 
certificate  in  September  was  based  upon  the  claim  ''that  the 
cement  topping  of  the  3d,  4rth,  5th,  and  6th  floors  is  not  in 
compliance  with  the  specifications."  The  evidence  was  and 
the  court  found  that  the  work  was  done  in  conformity  with 
the  specifications  in  every  particular,  and  at  the  time  of  its 
completion  no  question  arose  as  to  any  feature  of  the  work. 
On  the  contrary,  it  was  declared  by  the  architect  Toepke  to 
be  satisfactory.  The  reason  given  for  the  refusal  was  not 
founded  on  the  facts  nor  upon  what  we  regard  as  the  fair 
construction  of  the  contract  and  can  only  be  based  upon  the 
theory  that  plaintiff  guaranteed  a  good  floor,  which  was  a 
matter  not  within  the  province  of  the  architect  to  foreclose 
and  make  the  ground  of  his  refusal;  neither  is  it  a  theory 
justly  deducible  from  the  provisions  of  the  contract 
The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  12,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  11,  1917. 


[dw.  No.  2021.    First  AppeUate  Diatrict.— April  14,  1917.] 

K.  KARAHADIAN,  Respondent,  v.  PHILIP  LOCKETT, 

Appellant. 

Vendor  and  Purchaser — Contract  fob  Purchase — Favorable  Report 
OF  Attorneys — Construction. — A  clause  in  a  contract  for  the 
purchase  of  real  property  calling  for  a  favorable  report  from  the 
attorneys  for  the  purchaser  is  not  to  be  construed  to  mean  that  the 
obligation  of  the  purchaser  was  dependent  upon  a  mere  arbitrary, 
capricious,  and  whimsical  rejection  of  the  title. 

Id. — Broker's  Commissions — Sale  of  Real  Estate. — A  broker  em- 
ployed to  sell  real  estate  is  entitled  to  his  commissions  where  the 
purchaser  procured  by  him  enters  into  a  valid  and  enforceable  con- 
tract to  purchase,  and  the  fact  that  the  contract  contains  a  clause 
making  the  purchase  conditional  upon  the  approval  of  the  title  by 
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the  purchaser's  attorneys  does  not  have  the  effect  of  making  the 
contract  merelj  an  agreement  for  an  option  to  purchase  rather  than 
a  completed  contract  of  purchase  and  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 
H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Everts  &  Ewing,  for  Appellant 

John  Shishmanian,  Barbour  &  Cashin,  and  D.  A.  Cashin, 
for  Respondent 

LENNON,  P.  J. — The  plaintiff  in  this  action  was  employed 
and  authorized  by  the  defendant  "to  sell'*  certain  real  prop- 
erty belonging  to  the  defendant,  and  ''to  receive  any  de- 
posit" which  might  be  paid  on  account  of  the  purchase  price. 
Thereafter  the  plaintiff,  as  the  agent  of  the  defendant,  en- 
tered into  a  written  contract  with  parties  known  as  **Klud- 
gian  brothers"  to  purchase  the  defendant's  property  for  the 
sum  of  fourteen  thousand  dollars,  but  upon  terms  slightly 
different  from  those  originally  proposed  and  authorized  by 
the  defendant.  The  defendant,  however,  in  writing  ratified 
the  contract  thus  made  by  the  plaintiff,  and  accepted  from 
him  the  sum  of  two  hundred  dollars  which,  simultaneously 
with  the  execution  of  the  contract,  had  been  paid  to  plaintiff 
by  the  intending  purchaser  on  account  of  the  purchase  price. 
In  addition  to  containing  all  of  the  essentials  of  a  valid  and 
enforceable  contract  of  purchase  and  sale,  the  contract  in 
question  provided  that  **upon  a  favorable  report  of  the  at- 
torneys" for  the  purchaser  concerning  the  title  to  the  prop- 
erty, the  parties  thereto  would  enter  into  an  agreement  for 
the  purchase  of  the  property  **upon  the  terms  and  conditions 
therein  mentioned."  Subsequently  the  attorney  for  the  pur- 
chasers rejected  the  title  to  the  property  for  alleged  defects, 
which  it  is  admitted  did  not  exist,  or  if  existing  could  have 
been  readily  cured.  Ultimately  the  purchaser  refused  upon 
demand  to  perform  his  contract,  and  declined  the  defendant's 
tender  of  a  deed  to  the  property.  The  defendant  had  agreed 
to  pay  the  plaintiff  five  per  cent  of  the  purchase  price  in  the 
event  of  a  sale.    Upon  substantially  these  facts  the  case  was 
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tried  in  the  court  below  and  judgment  rendered  for  plaintiff 
in  the  sum  of  seven  hundred  dollars,  upon  a  finding  to  the 
effect  that  the  plaintiff  had  procured  a  purchaser  for  defend- 
ant's property  who  had  entered  into  a  valid  and  enforceable 
contract  binding  him  to  purchase.  The  evidence  we  think 
supports  this  finding. 

The  clause  in  the  contract  concerning  the  necessity  for  a 
favorable  report  upon  the  title  to  the  property  from  the  at- 
torneys of  the  purchaser  cannot  be  construed,  as  counsel  for 
the  defendant  contends,  to  mean  that  the  obligation  of  the 
purchaser  was  dependent  upon  a  mere  arbitrary,  capricious, 
and  whimsical  rejection  of  the  title  to  the  property  by  his 
attorney.  Obviously  the  clause  in  question  did  not  have  the 
effect  of  making  the  contract  here  involved  merely  an  agree- 
ment for  an  option  to  purchase,  rather  than  a  completed  con- 
tract of  purchase  and  sale.  The  payment  of  the  deposit  of 
two  hundred  dollars  on  account  of  the  purchase  price  was  an 
acceptance  of  the  terras  and  conditions  of  the  contract  (J5erv- 
son  V.  SJiotwell,  87  Cal.  49,  [25  Pac.  249,  681] ;  Easton  v. 
Montgomery,  90  Cal.  307,  [25  Am.  St.  Rep.  123,  27  Pac. 
280] ) ;  and  while  it  savored  to  some  extent  of  a  preliminary 
contract  which  contemplated  that  it  would  be  followed  by  an- 
other contract  of  purchase  and  sale,  nevertheless  inasmuch 
as  it  was  mutually  obligatory  and  contained  in  and  of  itself 
all  of  the  essentials  of  a  valid  and  enforceable  contract,  obvi- 
ously the  defendant,  had  he  so  desired,  could  have  compelled 
the  intending  purchaser  to  perform,  and  therefore  neither 
the  latter 's  refusal  to  accept  the  deed  tendered  to  him,  nor 
his  failure  to  enter  into  the  second  contract,  could  operate  to 
defeat  the  plaintiff's  right  to  recover  his  commission  from  the 
defendant. 

The  judgment  and  order  appealed  from  are  aflSrmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  11,  1917. 
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[Civ.  No.  2217.    Second  Appellate  District— April  14,  1917.] 

FAIRMONT  CREAMERY  COMPANY  (a  Corporation), 
Respondent,  v.  LOS  ANGELES  ICE  &  COLD  STOR- 
AGE COMPANY  (a  Corporation),  Appellant 

Pledge — Consignment  or  Goods  to  Factor — Tbansfsb  to  Pubohasebs 
— Appabent  Ownebship  op  Pbopebty.— Under  section  2991  of 
the  Civil  Code,  which  provides  that  one  who  has  allowed  another  to 
assume  the  apparent  ownership  of  property  for  the  purpose  of  mak- 
ing a  transfer  of  it,  cannot  set  up  his  own  title,  to  defeat  a  pledge 
of  the  property,  made  by  the  other,  to  a  pledgee  who  received  the 
property  in  good  faith,  in  the  ordinary  course  of  business,  and  for 
value,  a  factor  to  whom  is  consigned  a  carload  of  eggs,  receives  the 
property  for  the  purpose  of  making  a  transfer,  notwithstanding  that 
customers  have  been  obtained  therefor  prior  to  the  consignment. 

Id. — ^Pledge  op  Consignment — Examination  op  Bill  op  Lading  by 
Pledgee — Unnecessabt  Requirement. — ^Where  such  a  consignment 
is  pledged  by  the  factor  as  security  for  the  repayment  of  a  loan  of 
money,  it  is  not  necessary  in  order  to  entitle  the  pledgee  to  hold 
the  goods  as  against  the  real  owner,  that  the  pledgee  should  have 
examined  the  bill  of  lading. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sidney  J.  Parsons,  and  Horace  Wilson,  for  Appellant 

Henry  K  Norton,  and  Wilbur  Bassett,  for  Respondent 

CONREY,  P.  J. — Action  for  conversion.  Judgment  was 
rendered  in  favor  of  the  plaintiflf  and  the  defendant  has 
appealed  from  the  judgment. 

As  shown  hy  the  evidence,  it  appears  that  on  the  seven- 
teenth day  of  June,  1913,  one  Fred  F.  Lamboum  was  engaged 
in  business  at  Los  Angeles  as  a  broker  selling  merchandise 
on  behalf  of  consignors,  and  also  as  a  dealer  in  merchandise 
on  his  own  account.  He  had  been  in  business  for  several 
years,  and  so  continued  until  the  fourth  day  of  August,  1913, 
when  he  was  adjudged  bankrupt.  The  plaintiflf  was  engaged 
in  the  produce  business  at  Omaha,  Nebraska,  and  had  been 
doing  business  with  Lamboum  as  broker  since  April,  1911. 
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On  June  5,  1913,  Lambourn  telegraphed  to  plaintiff  that  he 
had  sold  a  car  of  eggs.  The  telegram  was  as  follows:  ''Sold 
car  candled  current  receipts  fifty-three  and  over  small  dealers 
eighteen  cents  track.  Wire  car  number  and  when  can  ship." 
On  June  7,  1913,  the  plaintiff  shipped  the  carload  of  eggs 
thus  ordered  and  made  the  consignment  directly  to  and  in 
the  name  of  Lambourn.  The  car  arrived  at  Los  Angeles  on 
June  17th. 

When  the  merchandise  was  shipped  from  Omaha  a  bill  of 
lading  therefor,  showing  the  shipment  from  plaintiff  to  Lam- 
bourn, was  received  by  plaintiff  from  the  railroad  company 
and  was  mailed  by  the  plaintiff  to  Lambourn.  According  to 
the  testimony  of  plaintiff's  sales  manager,  this  was  done  that 
Lambourn  ''might  obtain  possession  of  the  eggs  for  the  pur- 
pose of  making  delivery  to  the  various  parties  to  whom  he 
had  made  sale  as  our  broker."  At  the  same  time  the  plain- 
tiff forwarded,  through  the  Omaha  National  Bank  to  that 
bank's  correspondent  in  Los  Angeles,  a  draft  on  Lambourn 
directing  him  to  pay  to  the  order  of  the  Omaha  National 
Bank  the  sum  of  $2,160  "and  charge  to  account  of  this  com- 
pany."   The  draft  was  not  paid. 

On  June  17,  1913,  Lambourn  informed  the  superintendent 
of  the  defendant  that  he  had  a  car  of  eggs  and  wanted  a  loan 
on  it.  The  eggs  were  taken  into  possession  of  defendant  and 
placed  in  its  warehouse,  and  defendant  issued  to  Lambourn 
a  warehouse  receipt  therefor.  Thereupon,  and  on  the  same 
day,  the  defendant  loaned  to  Lambourn  the  sum  of  two  thou- 
sand three  hundred  dollars,  taking  his  note  for  that  sum,  to- 
gether with  an  agreement  pledging  and  depositing  with  the 
defendant  said  carload  of  eggs  as  collateral  security  for  the 
payment  of  that  or  any  other  liability  or  liabilities  of  Lam- 
bourn to  the  defendant,  "due  or  to  become  due  or  that  may 
be  hereafter  contracted."  At  all  times  mentioned  in  this 
opinion  Lambourn  was  indebted  to  the  defendant  in  an 
aggregate  amount  much  exceeding  the  value  of  the  property 
claimed  by  the  plaintiff  in  this  action.  The  evidence  does 
not  show  when  this  indebtedness,  other  than  the  two  thou- 
sand three  hundred  dollar  loan,  was  incurred,  except  that 
defendant  had  been  making  loans  to  Lambourn  for  about  two 
years,  and  on  August  4,  ]913,  he  owed  it  ninety  thousand  dol- 
lars. In  making  that  loan  of  June  17th  the  defendant  made 
no  special  inquiry  as  to  ownership  of  the  merchandise,  and 
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did  not  see  or  ask  to  see  the  bill  of  lading.  It  simply  accepted 
Lambourn's  statement  that  he  had  the  car  there  and  the  fact 
that  it  was  there. 

The  defendant  did  not  at  the  time  of  making  the  loan  and 
receiving  the  pledge,  have  any  knowledge  concerning  the 
ownership  of  the  property  other  than  that  it  was  in  posses- 
sion and  control  of  Lamboum,  as  above  stated.  On  Septem- 
ber 10,  1913,  the  defendant  sold  said  lot  of  eggs  and  received 
therefor  the  sum  of  $2,880.  On  September  24,  1913,  the 
plaintiff  made  written  demand  upon  the  defendant,  stating 
therein  that  the  plaintiff  *'is  the  sole  owner''  of  said  prop- 
erty stored  with  defendant  in  the  name  of  Fred  P.  Lamboum, 
and  demanded  immediate  delivery  thereof  and  offered  **to 
pay  all  reasonable  charges  upon  said  eggs  upon  delivery  of 
same.'* 

The  first  and  principal  question  presented  here  arises  under 
appellant's  claim  that  the  evidence  is  insufficient  to  support 
the  finding  that  the  plaintiff  was  the  owner  and  entitled  to 
the  possession  of  the  goods  at  and  after  the  time  of  the  trans- 
actions which  took  place  between  the  defendant  and  Lam- 
boum on  the  seventeenth  day  of  June.  Appellant  relies 
upon  certain  sections  of  the  Civil  Code.  **A  factor  has  osten- 
sible authority  to  deal  with  the  property  of  his  principal  as 
his  own,  in  transactions  with  persons  not  having  notice  of 
the  actual  ownership."  (Civ.  Code,  sec.  2369.)  It  appears 
that  Lambourn  was  a  factor  within  the  definition  stated  in 
Civil  Code,  section  2026,  which  says:  *'A  factor  is  an  agent 
who,  in  the  pursuit  of  an  independent  calling,  is  employed 
by  another  to  sell  property  for  him,  and  is  vested  by  the 
latter  with  the  possession  or  control  of  the  property,  or  au- 
thorized to  receive  payment  therefor  from  the  purchaser." 
"One  who  has  allowed  another  to  assume  the  apparent  owner- 
ship of  property  for  the  purpose  of  making  any  transfer  of 
it,  cannot  set  up  his  own  title,  to  defeat  a  pledge  of  the  prop- 
erty, made  by  the  other,  to  a  pledgee  who  received  the  prop- 
erty in  good  faith,  in  the  ordinary  course  of  business,  and  for 
value."     (Civ.  Code,  sec.  2991.) 

Replying  to  the  contention  of  appellant  under  these  provi- 
sions of  the  statute,  and  especially  under  section  2991  of  the 
Civil  Code,  counsel  for  respondent  first  argue  that  upon  the 
facts  shown  Lambourn  did  not  have  apparent  ownership  of 
the  property;  that  he  did  not  receive  the  goods  "for  the  pur- 
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pose  of  making  any  transfer/*  since  the  goods  when  shipped 
had  already  been  sold  and  were  consigned  to  Lambourn  purely 
as  a  bailee  to  make  delivery.  We  do  not  agree  that  his  au- 
thority was  thus  limited.  It  may  be  that  the  property  had 
been  sold  in  the  sense  that  there  were  purchasers  to  whom  the 
goods  were  intended  to  be  distributed  by  Lambourn,  but  there 
remained  to  be  done  by  him  the  acts  which  would  transfer 
the  eggs  to  those  purchasers.  In  the  meantime  they  could  not 
be  identified  as  belonging  to  any  purchaser,  and  the  property 
remained  in  possession  of  Lambourn  for  the  purpose  of  mak- 
ing those  transfers. 

Counsel  for  respondent  further  suggests  the  fact  that  the 
defendant  did  not  inquire  of  Lambourn  as  to  the  form  of  the 
bill  of  lading,  and  never  saw  that  document  until  the  day  of 
the  trial.  Therefore,  they  say  that  as  to  them  Lambourn  had 
mere  possession,  and  that  appellant  cannot  in  any  sense  be 
said  to  be  a  pledgee  who  received  the  property  in  good  faith 
in  the  ordinary  course  of  business.  We  think  that  it  was  not 
necessary  for  appellant  to  examine  the  bill  of  lading.  By 
acting  upon  the  assumption  that  Lambourn  had  such  bill  of 
lading  and  without  examining  the  same  for  itself,  appellant 
took  the  risk  that  he  might  not  have  any  such  document  in 
his  possession.  But  since  he  did  have  it,  the  case  is  the  same 
as  if  appellant  had  examined  it  and  relied  upon  the  evidence 
obtained  by  its  own  inspection. 

Respondent's  counsel  refer  us  to  Akron  Cereal  Co.  v.  First 
National  Bank,  3  Cal.  App.  198,  [84  Pac.  778],  where  the  pro- 
visions of  section  2991  were  considered.  That  case,  like  the 
case  at  bar,  was  an  action  for  conversion  of  goods  which  had 
been  forwarded  to  a  point  where  they  were  to  be  sold  or  dis- 
tributed. But  the  facts  were  essentially  different  from  the 
present  case,  since,  among  other  things,  it  appeared  that  the 
merchandise  had  been  shipped  by  the  plaintiff  to  its  own 
order,  and  the  terms  of  the  bill  of  lading  had  not  been  such 
as  to  vest  apparent  ownership  in  the  agent.  The  court  there 
said  that,  in  order  that  by  reason  of  the  pledge  made  to  the 
defendant  the  plaintiff  should  be  deprived  of  his  right  to 
the  property,  it  was  incumbent  upon  the  defendant  to  show 
that  the  pledgor  had  been  allowed  by  the  plaintiff  to  assume 
the  apparent  ownership  thereof  for  the  purpose  of  making 
a  transfer  of  it  "The  pledgee  must  show  the  existence  of 
these  conditions  as  well  as  good  faith  on  his  part  before  he 

88  0»1.  App.— 27 
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can  daim  a  title  superior  to  that  of  the  original  owner.** 
Referring  to  the  person  in  possession  who  made  the  pledge 
of  the  property,  it  was  said:  ''His  apparent  ownership  of  the 
property  is  limited  by  its  source,  and  the  rights  of  the  de- 
fendant to  the  property  as  against  the  plaintiff  are  limited 
in  the  same  manner.''  Admitting  the  full  force  of  these  prin- 
ciples, nevertheless  we  think  that  the  defendant  has  shown 
that  Lambourn's  apparent  ownership  of  the  merchandise  at 
the  time  when  he  attempted  to  pledge  it  to  the  defendant,  was 
caused  by  the  conduct  of  the  plaintiff  in  consigning  it  to 
Lambourn  for  the  purpose  of  transferring  it  to  purchasers, 
and  defendant  is  entitled  to  the  protection  given  by  section 
2991  of  the  Civil  Code. 

The  court  determined  that  the  value  of  the  goods  was 
$3,120.  The  pledge  was  good  as  against  the  plaintiff's  daim, 
for  the  amount  of  the  debt  created  by  the  two  thousand  three 
hundred  dollar  loan,  and  for  any  additional  advances  made 
thereafter  by  the  defendant  to  Lambourn.  It  was  not,  as 
against  the  plaintiff,  valid  as  security  for  indebtedness  exist- 
ing prior  to  June  17,  1913,  since  as  to  such  indebtedness  it 
was  not  a  pledge  made  "for  value." 

The  judgment  is  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[CSv.  No.  2017.    First  Appellate  District.— April  16,  1917.] 

CASTRO  POINT  RAILWAY  &  TERMINAL  COMPANY 
(a  Corporation),  Respondent,  v.  ANGLO-PACIPIC  DB- 
VELOPMENT  COMPANY  (a  Corporation),  AppeUant. 

Eminent  Domain — Lands  poe  Railroad  Uses — ^Public  Necissftt  for 
Taking — Peoop  not  Requieed. — In  view  of  section  465  of  the  Civil 
Code,  which  expressly  grants  to  railroad  corporations  the  right  to 
acquire  lands  by  condemnation  proceedings  to  be  used  in  the  con- 
struction and  maintenance  of  their  roads,  and  of  section  1238  of  the 
Code  of  CSvil  Procedure,  which  expressly  provides  that  railroads 
are  public  uses  in  behalf  of  which  the  right  of  eminent  domain 
may  be  exercised,  the  question  as  to  whether  there  is  a  present 
public  need  for  the  construction  and  operation  of  the  particular 
railroad  seeking  to  exercise  that  right  is  no  longer  a  judicial  quea- 
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tion  to  be  litigated  in  the  condemnation  proceeding,  except  to  the 
extent  that  a  private  person  whose  lands  are  sought  to  be  taken 
may  put  in  issue  the  good  faith  of  the  railroad  corporation  in  seek- 
ing to  acquire  his  land  for  uses  which  are  not  public,  bnt  reallj 
to  subserve  some  private  interest  or  end. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    B.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reed,  Black,  Nusbaumer  &  Bingaman,  for  Appellant. 

McCutchen,  Olney  &  Willard,  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  in  an  action  for  the  condemnation  of  cer- 
tain lands  of  the  defendant  in  the  city  of  Richmond  for  the 
use  of  the  plaintiff  as  a  railroad  corporation.  The  cause  was 
tried  before  the  court  without  a  jury.  The  evidence  was  not 
voluminous,  and  there  is  little,  if  any,  dispute  as  to  the  facts 
of  the  case.  The  main  and  practically  the  only  question  in- 
volved is  as  to  the  suflSciency  of  the  plaintiff's  proof  to  war- 
rant the  trial  court  in  denying  the  defendant's  motion  for  a 
nonsuit  and  to  justify  its  judgment  of  condemnation. 

Upon  the  trial  of  the  cause  the  plaintiff  introduced  in  evi- 
dence a  certified  copy  of  its  articles  of  incorporation,  show- 
ing that  it  was  a  regularly  organized  railroad  corporation, 
having  for  its  object  the  construction  of  a  railroad  for  the 
doing  of  a  general  freight  and  passenger  business;  and  also 
presented  in  evidence  the  resolutions  and  maps  of  the  corpo- 
ration showing  the  proposed  route  of  its  railroad  and  the  site 
and  location  of  its  terminals,  and  also  showing  the  location 
of  the  lands  of  the  defendant  and  others  proposed  to  be  taken. 
From  these  maps  it  appeared  that  the  proposed  railroad 
would  be  about  two  miles  long,  having  its  northern  terminal 
in  the  hamlet  of  Winchaven,  where  it  would  connect  with  a 
railroad  already  there  known  as  the  Belt  Line,  and  running 
around  the  easterly  and  northerly  shores  of  the  Richmond 
Peninsula,  and  that  the  plaintiff's  proposed  line  would  thence 
extend  southerly  along  the  shore  line  of  the  peninsula  to 
deep  water.  There  was  then  presented  the  testimony  of  the 
chief  engineer  of  the  phiintiff,  who  testified  that  he  had  made 
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surveys  of  the  route  and  terminals  of  said  railroad,  and  that 
the  lands  of  the  defendant  sought  to  be  condemned  formed  a 
part  of  said  route  and  of  one  of  said  terminals,  and  were 
necessary  for  such  uses,  and  that  the  work  of  constructing 
said  railroad  was  in  progress.  With  these  proofs  the  plain- 
tiflf  rested  its  case;  whereupon  the  defendant  moved  for  a 
nonsuit  upon  the  ground  that  the  plaintiff  had  offered  no 
proof  showing  any  public  necessity  for  the  existence  of  such 
a  railroad,  or  for  the  taking  of  the  lands  in  question.  The 
court  denied  this  motion,  whereupon  the  defendant  offered 
evidence  tending  to  show  that  there  were  other  lands  which 
it  was  claimed  were  equally  available  for  the  uses  to  which 
the  plaintiff  proposed  to  put  the  land  sought  to  be  condemned, 
and  also  tending  to  show  that  there  was  no  present  public 
necessity  for  the  building  of  said  railroad  growing  out  of  an 
existing  freight  or  passenger  traflBc  needing  to  be  served  by 
it.  The  defendant  also  tendered  some  evidence  showing  that 
the  incorporators  of  the  railroad  in  question  were  also  the 
principal  owners  of  a  rock  quarry  at  or  near  its  proposed 
northern  terminal,  and  which  would  be  chiefly  benefited  by 
the  construction  of  the  railroad.  The  court,  however,  ren- 
dered judgment  in  plaintiff's  favor,  whereupon  the  defendant 
prosecutes  this  appeal. 

The  sole  question  presented  to  the  court  upon  this  appeal 
is  as  to  whether  the  plaintiff,  in  addition  to  the  proofs  above 
set  forth,  was  required  to  show  affirmatively  that  there  existed 
a  public  necessity  for  the  railroad  for  the  uses  of  which  the 
lands  of  the  defendant  were  sought  to  be  taken.  The  con- 
tention of  the  appellant  is  that  when  this  issue  is  raised  by 
the  pleadings  the  burden  is  cast  upon  the  plaintiff  to  make 
such  affirmative  showing  as  to  the  existence  of  a  present  pub- 
lic necessity  for  the  railroad  in  question.  On  the  other  hand 
the  respondent  maintains  that  when  the  plaintiff  has  shown, 
as  it  did  in  this  case,  that  it  was  a  railroad  corporation  duly 
organized  for  the  purpose  of  constructing  and  operating  a 
railroad  and  conveying  freight  and  passengers  for  hire,  and 
that  the  land  sought  to  be  condemned  was  necessary  for  the 
uses  for  which  it  is  sought,  it  has  sufficiently  established  its 
right  to  the  exercise  of  eminent  domain  in  the  taking  of  said 
lands  for  such  uses  under  section  465  of  the  Civil  Code  and 
section  1238  of  the  Code  of  Civil  Procedure, 
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We  fed  constrained  to  give  our  concurrence  to  the  above 
contention  on  the  part  of  the  respondent  herein  from  a  con- 
sideration of  the  terms  of  the  sections  of  the  codes  above 
cited,  and  from  what  appears  to  us  to  be  the  settled  view  of 
the  courts  of  this  state  respecting  the  proofs  required  in  cases 
of  this  character.  Section  465  of  the  Civil  Code  in  its 
enumeration  of  the  powers  of  railroad  corporations  provides: 
''Every  railroad  corporation  has  power  .  .  •  7.  To  purchase 
lands  ...  to  be  used  in  the  construction  and  maintenance 
of  its  road  and  all  necessary  appendages  and  adjuncts,  or 
acquire  them  in  the  manner  provided  in  title  7,  part  3,  Code 
of  Civil  Procedure,  for  the  condemnation  of  lands."  Sec- 
tion 1238  of  the  Code  of  Civil  Procedure,  under  the  title  of 
"Eminent  Domain,"  provides  as  follows:  ** Subject  to  the 
provisions  of  this  title,  the  right  of  eminent  domain  may  be 
exercised  in  behalf  of  the  following  public  uses:  .  •  .  11. 
Railroads.  ..."  Section  1241  of  the  Code  of  Civil  Pro- 
cedure, under  the  same  title,  contains  the  following  provision: 
**  Before  property  can  be  taken,  it  must  appear  (1)  that  the 
use  to  which  it  is  to  be  applied  is  a  use  authorized  by  law; 

(2)  That  the  taking  is  necessary  for  such  use;  provided,  when 
the  legislative  body  of  a  county,  city  and  county,  or  an  incor- 
porated city  or  town,  shall,  by  resolution  or  ordinance,  adopted 
by  a  vote  of  two-thirds  of  all  its  members,  have  found  and 
determined  that  the  public  interest  and  necessity  require  the 
acquisition,  construction  or  completion,  by  such  county,  city 
and  county,  or  incorporated  city  or  town,  of  any  proposed 
public  utility,  or  any  public  improvement,  and  that  the  prop- 
erty described  in  such  resolution  or  ordinance  is  necessary 
therefor,  such  resolution  or  ordinance  shall  be  conclusive  evi- 
dence, (a)  of  the  public  necessity  of  such  proposed  public 
utility  or  public  improvement;  (b)  that  such  property  is  neces- 
sary therefor." 

Section  1244  of  the  Code  of  Civil  Procedure  under  the  same 
title  prescribes  what  the  complaint  in  a  condemnation  suit 
must  contain  as  follows:  **The  complaint  must  contain:  (l'^ 
The  name  of  the  corporation,  association,  commission,  or  per- 
son in  charge  of  the  public  use  for  which  the  property  is 
sought,  who  must  be  styled  plaintiff.  (2)  The  names  of  al^ 
owners  and  claimants  of  the  property,  if  known,  or  a  state- 
ment that  they  are  unknown,  who  must  be  styled  defendants. 

(3)  A  statement  of  the  right  of  the  plaintiflf.     (4)  If  a  'igfct 


Digitized  by 


Google 


422    Casteo  Point  Co.  v.  Anglo-Pacific  Co.     [33  Cal.  App. 

of  way  be  sought,  the  complaint  must  show  the  location,  gen- 
eral route,  and  termini,  and  must  be  accompanied  with  a  map 
thereof,  so  far  as  the  same  is  involved  in  the  action  or  pro- 
ceeding. (5)  A  description  of  each  piece  of  land,  or  other 
property  or  interest  in  or  to  property,  sought  to  be  taken,  and 
whether  the  same  includes  the  whole  or  only  a  part  of  an 
entire  parcel  or  tract  or  piece  of  property,  or  interest  in  or 
to  property.  ..." 

A  comparison  of  these  several  sections  of  the  code  setting 
forth  the  right  and  the  procedure  in  cases  of  eminent  domain 
discloses  that  their  only  statement  as  to  the  cases  wherein  any 
proof  or  showing  of  a  public  necessity  for  the  taking  of  prop- 
erty under  the  right  of  eminent  domain  designates  cases 
where  municipal  corporations  are  seeking  through  their  legis- 
lative bodies  to  acquire  property  for  public  uses;  and  that  in 
such  cases  the  resolution  or  ordinance  of  such  legislative  body 
shall  be  conclusive  evidence  of  the  public  necessity  of  such 
proposed  utility  or  improvement.  In  all  other  cases  where 
private  property  is  so  sought  to  be  taken  by  those  entitled 
to  exercise  this  right  under  section  1238  of  the  Code  of  Civil 
Procedure,  all  that  is  required  to  be  shown  is  that  the  use 
for  which  the  property  is  to  be  taken  is  a  public  use,  and  that 
the  property  is  necessary  for  such  use.  By  the  express  terms 
of  section  1238  it  is  provided  that  railroads  are  public  uses 
in  behalf  of  which  the  right  of  eminent  domain  may  be  exer- 
cised; while  section  465  of  the  Civil  Code  expressly  grants 
to  railroad  corporations  the  right  to  acquire  lands  by  condem- 
nation to  be  used  in  the  construction  and  maintenance  of  their 
roads.  It  would  thus  appear  that  there  is  no  express  require- 
ment in  the  sections  of  our  code  which  relate  to  the  acquisi- 
tion of  lands  for  the  use  of  railroad  corporations  through  the 
exercise  of  eminent  domain,  and  which  define  the  procedure 
therefor,  which  would  require  these  gttosi-public  corporations 
seeking  to  exercise  that  right  to  show  affirmatively  that  there 
is  an  existing  public  necessity  for  the  construction  of  the  par- 
ticular railroad  for  the  uses  of  which  such  lands  are  sought 
to  be  taken. 

In  the  early  case  of  Contra  Costa  Coal  Mines  R.  Co.  v.  Moss, 
23  Cal.  323,  324,  it  was  held  that  when  the  legislature  deter- 
mines that  railroad  corporations  were  so  far  public  in  their 
nature  as  to  be  entitled  to  exercise  the  right  of  eminent  do- 
main, the  necessity  for  the  particular  railroad  seeking  to  exer- 
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cise  that  right  was  hereby  established,  and  that  the  question 
as  to  whether  there  was  a  public  need  for  such  railroad  was 
no  longer  a  judicial  question  except  in  cases  where  the  rights 
of  private  ownership  were  being  invaded  under  pretense  of 
an  appropriation  for  a  public  use. 

In  the  case  of  City  of  Pasadena  v.  Stimson,  91  Cal.  238,  [27 
Pac.  604],  which  was  an  action  for  the  condemnation  of  lands 
for  sewer  purposes,  it  was  held  that  when  the  legislature  had 
defined  sewerage  to  be  one  of  the  public  uses  for  which  pri- 
vate property  may  be  taken,  and  when  a  city  or  town  decides 
for  itself,  as  it  may  do,  that  a  sewer  is  desirable,  it  is  not 
bound  to  prove  that  such  sewer  is  necessary,  but  only  that 
the  taking  of  the  property  it  seeks  to  condemn  is  necessary 
for  the  construction  of  the  sewer:  **when  it  shows  that  the 
use  to  which  the  property  is  to  be  applied  is  a  public  use  (and 
this  is  shown  by  the  statute  in  this  case),  the  inquiry  on  that 
head  is  closed  (Code  Civ.  Proc,  sec.  1241)." 

In  the  case  of  San  Francisco  and  San  Joaquin  Valley  Ry, 
Co.  V.  Levision,  134  Cal.  412,  [66  Pac.  473],  the  case  of  City 
of  Pasadena  v.  Stimson,  91  Cal.  238,  [27  Pac.  604],  was  cited 
as  authority  for  the  proposition  that  as  to  the  necessity  for 
the  right  of  way,  the  existence  of  the  public  use  and  the  loca- 
tion through  the  defendant's  land  established  the  necessity. 

While  the  decisions  of  the  courts  of  other  jurisdictions  are 
not  uniform  upon  the  subject,  the  effect  of  the  foregoing  cases 
would  seem  to  be  to  settle  the  law  in  this  state  in  favor  of 
the  view  that  when  the  legislature  has  declared  that  railroad 
corporations  shall  have  the  right  to  condemn  lands  of  private 
persons  for  their  uses,  the  question  as  to  whether  there  is  a 
present  public  need  for  the  construction  and  operation  of  the 
particular  railroad  seeking  to  exercise  that  right  is  no  longer 
a  judicial  question  to  be  litigated  in  the  condemnation  pro- 
ceeding, except  to  the  extent  that  a  private  person  whose 
lands  are  sought  to  be  taken  may  put  in  issue  the  good  faith 
of  the  railroad  corporation  in  seeking  to  acquire  his  land  for 
uses  which  are  not  public,  but  really  to  subserve  some  private 
interest  or  end ;  and  such  we  understand  to  be  the  full  extent 
and  effect  of  the  cases  of  County  of  San  Mateo  v.  Cobum,  130 
CaL  631,  [63  Pac.  78,  621],  and  of  Madera  Ry.  Co,  v.  Ray- 
mond  Granite  Co.,  3  Cal.  App.  668,  [87  Pac.  27].  In  so  far 
as  this  latter  issue  is  presented  in  the  ease  at  bar  it  need  only 
be  said  that,  without  reviewing  it,  the  evidence  sufficiently 
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ju:;tifies  the  findings  of  the  lower  court  to  the  effect  that  the 
plaintiff  is  acting  in  good  faith  in  seeking  to  construct,  main- 
tain, and  operate  its  railroad,  and  that  the  same  will  be  of 
benefit  and  use  to  the  public;  and  that  while  it  is  true  that 
the  incorporators  of  the  plaintiff  are  also  directors  and  stock- 
holders of  certain  corporations  engaged  in  the  operation  of 
quarries  which  will  be  benefited  by  the  building  of  such  rail- 
road, it  was  nevertheless  not  incorporated  for  the  mere  pur- 
pose of  being  of  private  benefit  to  those  interested  in  said 
corporations,  but  was  incorporated  for  the  purpose  of  build- 
ing and  operating  a  railroad  between  certain  termini,  and 
that  said  railroad  will  be  so  situated  when  constructed  as  to 
be  of  benefit  and  use  to  the  public.  These  findings  of  the 
trial  court  will  not,  under  the  settled  rule,  be  disturbed  upon 
appeal. 
Judgment  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  14,  1917« 


[CWm.  No.  S80.    Third  AppeUatfe  District— April  16,  1917.] 

THE    PEOPLE,    Respondent,    v.    THOMAS    MASCHINI, 

Appellant. 

«  RiMiNAL  Law— Appeal — Failure  to  FttE  Brief  os  Appear — ^Right  of 
Prosecution. — Where  on  a  criminal  appeal,  the  defendant  fails  to 
file  auj  brief  or  to  appear  either  by  counsel  or  in  person  on  the  hear- 
ing of  the  appeal  after  notice  to  his  counsel  that  the  case  had  been 
placed  on  the  calendar,  the  attornej-general  has  the  right  to  submit 
the  cause  for  determination  upon  the  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County,  and  from  an  order  denying  a  new  trial.  Clif- 
ton H.  Conniek,  Judge. 

Tlic  facts  are  stated  in  the  opinion  of  the  court. 
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G.  M.  Pittman,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Clias.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

THE  COURT.— The  defendant  was  by  information  charged 
with  and  by  a  jury  convicted  of  the  crime  of  selling  alcoholic 
liquors  in  supervisorial  district  No.  2,  in  Humboldt  County, 
which  is  alleged  to  have  been  at  the  time  of  the  commission 
of  the  act  so  charged  *' no-license  territory,**  it  having  been 
assigned  to  that  category  by  the  electors  of  said  supervisorial 
district  at  an  election  held  therein  under  the  provisions  of  the 
so-called  "Wyllie  local  option  law**  on  the  twenty-third  day 
of  April,  1912. 

The  appeals  are  from  the  judgment  and  the  order  denying 
him  a  new  trial. 

Although  the  record  on  appeal  was  filed  on  the  seventeenth 
day  of  November,  1916,  in  the  supreme  court,  to  which  the 
appeal  had  erroneously  been  taken,  and  the  cause  transferred 
to  this  court  and  the  record  filed  here  on  the  twenty-first  day 
of  November,  1916,  the  defendant  failed  to  present  and  file 
a  brief  within  the  time  required  by  the  rule  of  this  court,  and 
none  has  since  been  filed  or  permission  to  file  one  asked  for. 
The  cause  was  placed  upon  the  calendar  of  the  regular  April 
term  of  this  court,  beginning  on  the  ninth  day  of  April,  1917, 
and  when  so  placed  upon  said  calendar  the  attorney  of  record 
of  the  defendant  was  regularly  notified  of  that  fact.  When 
the  cause  was  called  for  hearing  and  argument,  the  defend- 
ant was  not  represented  by  counsel,  nor  did  he  appear  in 
person  to  support  his  append,  and  no  oral  argument  in  his  be- 
half was  made.  The  attorney-general,  in  view  of  the  situa- 
tion thus  presented,  properly  submitted  the  cause  for  deter- 
mination upon  the  record.  (People  v.  Coates,  32  Cal.  App. 
533,  [163  Pac.  502] ;  People  v.  Magri,  32  Cal.  App.  536,  [163 
Pac.  503].) 

We  have  carefully  examined  the  testimony,  the  rulings  of 
the  court  upon  the  evidence,  and  the  instructions.  We  have 
not  discovered  any  prejudicial  rulings  admitting  or  rejecting 
testimony,  and  the  charge  to  the  jury  contains  a  fair  and  cor- 
rect statement  of  the  principles  of  law  pertinent  to  the  issues. 

It  is  not  deemed  necessary  to  reproduce  herein,  even  syn- 
optically,  the  testimony  from  which  the  jury  reached  their 
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conclusion  that  the  accused  was  guUty  as  charged  in  the  in- 
formation. It  is  sufficient  to  say  that  we  have,  as  stated,  care- 
fully read  it,  and  thereby  have  been  convinced  that  it  fully 
supports  the  conclusion  that,  on  the  twentieth  day  of  August, 
1916,  supervisorial  district  No.  2  of  Humboldt  County  was 
dry  or  no-license  territory;  that  the  unincorporated  town  of 
Shively  is  situated  within  said  "dry"  unit;  that  the  defend- 
ant kept  a  hotel  in  said  town,  and  that  on  the  day  named  he 
sold  to  one  C.  E.  Gardner,  an  attach^  of  the  office  of  district 
attorney  of  Humboldt  County,  in  the  presence  and  sight  of 
one  H.  F.  Eilker,  another  attach^  of  said  office,  a  bottle  of 
whisky,  and  received  in  payment  therefor  from  said  Gardner 
the  sum  of  fifty  cents. 

The  defendant  positively  denied  selling  any  intoxicating 
liquor  to  Gardner,  on  the  day  named  or  at  any  other  time, 
further  testifying  that  what  he  did  sell  to  him  was  soda  water, 
and  there  was  apparently  some  corroboration  of  that  testi- 
mony. But  manifestly  the  most  that  this  court  can  say  of 
that  testimony  is  that  its  effect  was  only  to  produce  a  conflict 
in  the  evidence,  which  it  was  solely  within  the  competence  of 
the  jury  to  resolve.  And  it  was  entirely  with  the  jury  to 
decide  whether  certain  testimony  offered  by  the  defense  in 
impeachment  of  the  character  of  the  witness  Gardner  for 
truth,  veracity,  and  integrity  was  or  was  not  sufficiently  per- 
suasive to  accomplish  its  purpose. 

The  record  presents  to  us  no  other  alternative  but  to  affirm 
the  judgment  and  order,  and  it  is  so  ordered. 


[Crim.  No.  475.    Second  Appellate  Diatrict.— April  16,  1917.] 
THE  PEOPLE,  Respondent,  v.  M.  A.  SCHMIDT,  AppeUant 

Cbiiiinal  Law — Quashing  ov  Indictment — Amendment  or  Code — Ap> 
PLiCABiUTY  TO  MOTION. — The  amendment  of  1911  to  section  995  of 
the  Penal  Code  which  took  away  tlie  defendant's  right  on  motion 
to  set  aside  an  indictment  to  urge  anj  objection  to  grand  jurors 
which  would  be  good  on  challenge  to  the  trial  jury,  either  as  to  the 
panel  or  an  individual  juror,  related  to  procedure,  and  its  appli- 
eabilitj  to  a  motion  made  to  quash  an  indictment  filed  after  the 
amendment  became  effective  accusing   a   defendant  with   the  com- 
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mission  of  a  crime  prior  to  the  ameDdment  does  not  deprive  tlie 
defendant  of  any  of  liis  substantial  rights. 

Id. — ^Ex  Post  Facto  Law — Time. — The  time  important  to  be  taken  into 
consideration  in  determining  whether  a  law  is  ex  post  facto  or  not 
is  the  time  and  the  state  of  the  law  at  which  the  alleged  offense 
was  committed. 

Id. — ^Motion  to  Quash  Indiotmxnt— Suffioiekot  of  Etidenci — ^Mon 
OF  Examination  of  Witnesses  by  Grand  Jubt. — A  defendant  on  a 
motion  to  quash  an  indictment  can  onlj  urge  such  grounds  as  are 
permitted  him  by  section  995  of  the  Penal  Code,  and  furthermore 
no  inquiry  can  be  made  as  to  the  suflSciency  of  the  evidence  or  the 
mode  of  examining  witnesses  before  the  grand  jury. 

Id.— Proceedings  Before  Grand  Jubt — Presence  of  Alleged  Ille- 
gally Appointed  Deputy  District  Attorney— Motion  to  Quash 
Properly  Denied. — An  indictment  is  not  subject  to  a  motion  to 
quash  on  the  ground  that  persons  other  than  those  authorized  by 
law  were  permitted  to  be  present  during  the  proceedings  taken  be- 
fore the  grand  jury,  where  the  alleged  unauthorized  person  was  one 
who  had  been  appointed  a  deputy  district  attorney  after  the 
number  of  deputies  who  are  allowed  compensation  by  the  statutiB  had 
been  appointed. 

Id. — District  Attorney — Appointment  of  Deputies. — ^Under  section 
4230  of  the  Political  Code,  a  district  attorney  may  appoint  as  many 
deputies  as  he  chooses,  but  if  he  appoints  any  in  excess  of  those 
for  which  compensation  is  provided  to  be  paid  from  the  public 
treasury,  he  must  pay  such  deputies  at  his  own  expense,  if  they 
are  to  receive  compensation. 

Id. — Challenges  to  Jurors — Actual  Bias — Opinions  Founded  on 
Rumors  and  Newspaper  Statements. — In  a  prosecution  for  the 
crime  of  murder  by  dynamiting  a  building,  it  is  not  error  to  dis- 
allow challenges  to  jurors  for  actual  bias,  where  it  appeared  from 
the  answers  given  by  them  that  the  foundation  for  their  opinions 
was  public  rumor,  statements  in  public  journals,  and  common 
notoriety,  each  declaring  his  ability  to  lay  his  opinion  aside  and 
consider  the  case  against  the  defendant  fairly  and  impartially. 

Id.— Reversal  for  Disallowance  of  Challenges  —  Nature  of  Eyi- 
DENOE. — On  challenges  to  jurors  for  actual  bias  based  on  public 
rumor,  statements  in  public  journals,  and  common  notoriety,  in  order 
to  justify  a  reversal,  the  evidence  given  by  the  venireman  upon  hia 
examination  must  be  practically  vrithout  conflict,  and  be  so  opposed 
to  the  decision  of  the  trial  court  that  the  question  becomes  one  of 
law. 

Id.— Conspiracy — Evidence. — In  proving  a  conspiracy  it  is  not  neces- 
sary that  proof  be  made  that  the  parties  met  and  actually  agreed 
to  undertake  the  performance  of  the  unlawful  act,  but  a  conspiracy 
may  be  shown  by  proof  of  facts  and  circumstances  sulficient  to 
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satisfy  the  jury  of  the  existence  of  the  conspiracy,  leaving  the 
weight  and  sufficiency  of  the  evidence  t)  the  triers  of  the  questions 
of  fact. 

Id. — MUKDEB  —  DyNAMITINO    of    BuILDINO  —  CONSPIEACT  —  EVIDENCB — 

Acts  and  Dkclabations  or  Conspiratobs. — In  a  prosecution  for 
murder  by  dynamiting  a  building,  where  it  is  shown  by  overwhelm- 
ing proof  that  a  conspiracy  had  been  organized  on  the  part  of 
a  labor  union  and  the  work  thereof  prosecuted  to  the  end  that 
at  every  place  in  the  United  States  where  the  open-shop  was  in  force 
it  was  planned  to  use  the  weapon  of  nitroglycerin  or  dynamite  to 
intimidate  those  opposed  to  the  demands  of  the  union,  it  was  proper 
to  show  all  of  the  acts,  declarations,  and  correspondence  had  be- 
tween the  persons  concerned,  which  referred  to  the  means  and 
methods  employed  and  to  be  employed  in  furtherance  of  the  com- 
mon design,  notwithstanding  the  defendant  did  not  take  an  active 
part  in  the  conspiracy  until  some  time  after  a  series  of  unlawful 
acts  had  been  committed  in  other  parts  of  the  country. 
Id. — Evidence  —  Suitcase  Containing  Incriminatinq  Articles. — ^In 
such  a  prosecution  a  suitcase  containing  an  alarm  clock,  a  coil  of 
black  fuse,  some  blasting  caps,  a  brass  plate,  some  brass  bars  with 
screws,  and  copies  of  newspapers  containing  accounts  of  the  de- 
struction of  the  building,  which  was  found  in  the  checking-room  at 
a  ferry  station  in  another  city  several  months  after  such  destruction, 
was  competent  evidence,  where  the  suitcase  was  identified  as  being 
one  seen  in  the  possession  of  one  of  the  conspirators,  and  the  clock 
and  brass  pieces  were  shown  to  be  of  a  similar  kind  to  those  used  by 
such  conspirators. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Frank  R.  Willis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Nathan  C.  Coghlan,  Edwin  V.  McKenzie,  Job  Harriman, 
J.  H.  Ryckman,  and  William  P.  Herron,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Robert  M.  Clarke,  Deputy 
Attorney-General,  Thomas  Lee  Woolwine,  District  Attorney, 
and  A.  H.  Van  Cott,  Deputy  District  Attorney,  for  Re- 
spondent. 

JAMES,  J. — Appeal  from  a  judgment  directing  the  im- 
prisonment of  the  defendant  in  the  state  penitentiary  for  the 
period  of  his  natural  life,  and  also  from  an  order  denying  his 
motion  for  a  new  trial. 
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The  defendant  was  accused  by  an  indictment  of  a  grand 
jury  of  the  county  of  Los  Angeles,  in  which  several  other 
defendants  were  named,  of  having  on  the  first  day  of  October, 
1910,  feloniously  and  with  malice  aforethought  murdered  one 
Charles  Hagerty.  The  indictment  was  filed  on  the  fifth  day 
of  May,  1911.  Defendant  not  being  apprehended  until  the 
year  1915,  he  was  then  placed  upon  trial,  which  after  a 
lengthy  hearing,  resulted  in  a  verdict  of  guilty  being  returned 
against  him.  It  will  be  necessary  to  make  a  somewhat  ex- 
tended statement  of  the  evidence  heard  at  the  trial,  in  order 
to  give  proper  illustration  to  the  argument  of  appellant,  and 
to  the  propositions  which  he  advances,  and  which  he  claims 
entitle  him  to  have  the  judgment  reversed.  In  this  statement 
we  shall  refer  most  particularly  to  the  testimony  introduced 
on  behalf  of  the  prosecution.  The  attempt  will  be  only  to 
first  furnish  in  narrative  a  history  of  the  alleged  crime,  as 
the  evidence  for  the  people  tended  to  prove  it,  and  we  will 
later  consider  the  competency  of  the  testimony  as  it  is  met  by 
objections  urged  on  behalf  of  the  appellant. 

In  the  year  1905  there  existed  in  the  United  States  an  or- 
ganization designated  as  the  International  Association  of 
Bridge  and  Structural  Ironworkers.  It  was  an  organization, 
as  its  name  implies,  made  up  of  various  suborganizations  or 
labor  unions  scattered  throughout  the  country.  The  objects 
as  declared  by  its  constitution  were  ''to  cultivate  feelings  of 
friendship  among  the  craft,  to  assist  each  other  to  secure  em- 
ployment, to  reduce  the  hours  of  labor,  to  secure  adequate 
pay  for  work,  .  .  .  and  to  elevate  the  moral,  intellectual  and 
social  condition  of  all  members,  and  to  improve  the  trade." 
The  ofiSces  of  the  association  were  in  Indiana,  and  a  system 
was  provided  by  which  funds  should  be  collected  and  dis- 
bursed. J.  J.  McNamara  was  the  secretary  and  treasurer  of 
the  association  during  the  time  herein  mentioned.  The  as- 
sociation in  1905  declared  a  general  strike  against  the  Ameri- 
can Bridge  Company,  which  was  a  large  contracting  concern 
engaged  in  the  erection  of  structures  of  iron  and  steel.  One 
of  the  objects  desired  by  the  association  was  to  compel  all 
employers  who  were  using  nonunion  labor  to  unionize  their 
plants  and  employ  only  members  of  the  recognized  union. 
The  American  Bridge  Company  was  one  of  the  chief  em- 
ployers of  nonunion  labor,  but  was  not  the  only  concern  car- 
rying on  business  on  the  open-shop  plan  in  the  structural 
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iron  and  steel  line.  J.  J.  McNamara,  apparently  without  any 
authority  given  him  by  the  constitution  or  members  of  the 
organization,  unless  that  authority  is  deemed  to  be  an  implied 
one,  encouraged  persons  to  destroy  various  work  being  con- 
structed under  the  open-shop  plan.  In  1908  and  1909, 
bridges,  viaducts,  and  other  structural  work  being  done  by 
nonunion  employers,  to  the  number  of  perhaps  twenty,  were 
destroyed  by  dynamite  or  nitroglycerin.  Most  of  these  ex- 
plosions were  produced  with  the  knowledge  and  active  encour- 
agement of  J.  J.  McNamara,  and  funds  of  the  association 
were  used  to  pay  the  persons  who  destroyed  the  work.  The 
evidence  was  suflBcient  to  show  that  the  purpose  of  J.  J.  Mc- 
Namara and  fellow-officers  of  the  association  was  to  compel 
the  employers  of  nonunion  labor  to  accept  the  dictates  of  the 
association,  and,  in  order  to  do  this,  the  means  apparently 
most  ready  and  acceptable  to  their  hands  was  the  use  of  dyna- 
mite and  other  high  explosives  for  the  purpose  of  ruining 
work  under  construction  and  destroying  the  results  of  the 
labor  of  the  nonunion  employees.  It  was  customary  for  the 
heads  of  local  unions  scattered  about  the  country,  when  they 
desired  assistance  in  protecting  their  cause  in  the  particular 
locality,  to  request  of  the  International  Association  funds  and 
assistance.  In  1910,  the  attention  of  J.  J.  McNamara  and  his 
fellow  officers  was  directed  to  the  state  of  California  and  par- 
ticularly to  the  city  of  Los  Angeles,  which  was  known  to  be 
to  a  considerable  extent  an  '* open-shop"  city.  One  Clancy, 
a  leader  of  an  ironworkers'  union  in  San  Francisco,  wrote  to 
J.  J.  McNamara  several  times,  asking  that  a  certain  man  be 
sent  to  the  west  (this  man  being  one  Hockin,  who  had  pro- 
duced several  explosions  theretofore  in  the  east).  J.  J.  Mc- 
Namara did  not  send  Hockin,  but  did  send  his  brother,  J.  B. 
McNamara.  J.  B.  McNamara  reached  Seattle  and  was  there 
visited  by  Clancy,  and  he  then  proceeded  to  San  Francisco. 
The  McNamaras  had  themselves  concocted  an  infernal  ma- 
chine which  had  been  used  to  produce  the  explosions  on  the 
nonunion  work.  This  machine  consisted  of  a  ** tattoo"  clock 
attached  to  a  board,  to  which  board  was  also  attached  a  dry 
battery.  By  a  system  of  wiring,  the  clocks  on  the  alarm  dials 
could  be  set  at  any  chosen  hour,  and  when  that  hour  arrived 
and  the  bell-hammer  commenced  to  vibrate,  electrical  connec- 
tion would  be  made  from  the  battery  to  a  fulminating  cap 
attached  to  dynamite,  or  whatever  explosive  was  used,  and 
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thus  the  results  planned  for  would  be  aecomplished.  J.  B. 
McNamara,  in  the  ofiSce  of  the  association  in  Indianapolis  just 
before  he  left  there  for  the  coast,  said,  in  the  presence  of  his 
brother  and  one  McManigal,  that  he  was  going  out  and  give 
them  "a  damned  good  cleaning  up."  At  the  time  J.  B.  Mc- 
Namara  arrived  in  San  Francisco  a  great  effort  was  being 
made  to  unionize  the  city  of  Los  Angeles  in  the  iron-working 
trades,  and  a  great  deal  of  money  was  spent  in  that  endeavor. 
The  **Los  Angeles  Times"  and  the  Merchants  &  Manufac- 
turers' Association  of  Los  Angeles  had  both  advocated  the 
open-shop  plan  of  labor  employment,  and  had  been  most  active 
in  work  in  opposition  to  the  efforts  of  the  unions  to  stamp  out 
the  open-shop  policy.  One  Zehandelaar  was  the  secretary  of  the 
Merchants  &  Manufacturers'  Association,  and  Harrison  Gray 
Otis  was  president  and  manager  of  the  "Los  Angeles  Times." 
The  defendant  was  a  union  worker  who  resided  in  San  Fran- 
cisco at  and  before  the  occurrence  of  the  explosion  which 
caused  the  death  of  Hagerty.  He  had  been  active  in  the  work 
of  attempting  to  unionize  the  city  of  Los  Angeles,  and  had 
visited  that  city  immediately  before  meeting  McNamara,  in 
the  interests  of  the  unionist  work.  Immediately  upon  the 
arrival  of  J.  B,  McNamara  in  the  city  of  San  Francisco  he 
was  visited  by  defendant  frequently.  On  the  seventeenth  day 
of  September,  1910,  defendant  wrote  out  (the  evidence  proved 
his  handwriting),  an  advertisement  which  was  published  in 
two  San  Francisco  newspapers,  in  the  following  form : 

*' Wanted — By  party  of  men,  16-24  foot  launch  for  ten 
days;  cruise  around  Bay  and  tributaries.  Best  of  refer- 
ences." 

Soon  thereafter  a  launch  was  rented  from  a  boat  furnishing 
concern.  This  launch  was  a  power  launch  and  was  called  the 
"Pastime."  About  the  same  time  a  man  appeared  at  the 
office  of  a  company  manufacturing  high  explosives,  which 
office  was  located  in  the  city  of  San  Francisco.  This  man  de- 
sired to  purchase  a  very  high  explosive,  asking  for  "90  per 
cent  nitroglycerin."  Upon  inquiry  being  made  as  to  what 
work  was  to  be  done  with  it,  the  manufacturing  company's 
representative  was  informed  that  it  was  desired  to  be  used  in 
blowing  out  stumps.  The  applicant  was  expostulated  with  by 
the  manufacturer's  agent  and  told  that  such  a  high  percent- 
age of  explosive  was  not  needed,  but  that  a  forty  per  cent 
grade  would  b^  sufBcient.    However,  the  higher  per  cent 
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quality  was  insisted  upon,  with  the  result  that  an  order  was 
given  by  the  agent  to  his  company  to  have  manufactured  five 
hundred  pounds  of  eighty  per  cent  dynamite.  The  manufac- 
turing plant  of  the  powder  company  was  located  across  the 
bay  from  San  Francisco,  and  from  that  plant  was  later  taken 
the  explosive  by  defendant  and  two  other  persons.  After 
securing  the  launch  for  a  rental  period,  the  men  went  to  Oak- 
land  and  procured  some  enameled  letters  which  they  placed 
over  the  name  painted  on  the  launch,  and  changed  it  from 
** Pastime"  to  ** Peerless."  Schmidt  was  one  of  these  men 
who  appeared  at  the  different  places.  One  of  the  defendant's 
eyes  was  defective,  and  quite  noticeably  so  to  the  ordinary 
observer.  He  was  identified  by  storekeepers  at  Oakland,  by 
a  boathouse-man  at  Sausalito,  where  the  name  of  the  laundi 
was  changed,  and  by  the  delivery  agents  of  the  powder  manu- 
facturing company  at  the  latter 's  plant.  He  was  identified 
by  persons  who  were  acquainted  with  his  physical  charac- 
teristics, and  who  saw  him  at  the  numerous  times  when  he 
visited  McNamara  during  the  latter 's  stay  in  San  Francisco. 
It  will  be  unnecessary  to  mention  particularly  the  evidence 
which  described  the  defendant  as  being  a  participant  in  the 
work  of  securing  the  dynamite.  It  is  enough  to  say  that  there 
was  ample  evidence  to  authorize  the  jury  to  conclude  that  he 
was  one  of  the  persons  so  concerned.  The  dynamite  having 
been  secured,  it  was  taken  to  the  city  of  San  Francisco,  and 
a  large  part  of  it  stored  in  an  empty  house  which  was  rented 
for  the  purpose.  On  the  morning  of  October  1,  1910,  an  ex- 
plosion occurred  in  the  building  in  which  the  ''Los  Angeles 
Times"  was  published  and  which  was  owned  by  the  Times  Pub- 
lishing Corporation.  The  explosion  occurred  at  1  o'clock  in 
the  morning  at  a  time  when  numerous  of  the  employees  were 
still  at  work,  the  journal  published  being  a  morning  news- 
paper. The  explosion  occurred  in  a  little  alley-way  which, 
on  the  ground  floor,  separated  two  portions  of  the  building 
and  which  was  closed  overhead.  The  explosion  was  of  such 
violence  as  to  rend  iron  or  steel  beams,  and  to  force  debris 
through  the  roof  of  the  building  and  to  a  considerable  height 
above.  Fire  immediately  succeeded  the  explosion  and  the 
building  was  almost  entirely  destroyed,  twenty-one  persons 
being  killed,  among  them  Charles  Hagerty.  One  witness  tes- 
tified to  having  seen  a  man  whom  he  believed  to  be  J.  B.  Mc- 
Namara in  the  lower  building  of  the  ** Times"  the  night  before 
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the  explosion  occurred.  On  the  morning  of  the  1st  of  Octo- 
ber, a  suitcase  was  found  near  the  residence  of  the  president 
of  the  Times  Company  by  police  oflBcers.  One  of  the  officers 
started  to  cut  open  the  suitcase,  when  a  whirring  noise  was 
heard,  and  the  men  immediately  got  out  of  the  way.  When 
they  reached  a  distance  of  one  hundred  feet  or  more  there 
was  an  explosion  which  blew  a  large  hole  in  the  ground,  tore 
the  leaves  from  trees,  and  broke  a  number  of  windows  in  the 
neighborhood.  At  about  the  same  time  a  package  was  found 
close  to  the  residence  of  Zehandelaar,  the  secretary  of  the 
Merchants  &  Manufacturers'  Association.  This  package  was 
found  to  contain  a  number  of  sticks  of  dynamite  and  an  in- 
fernal machine  manufactured  in  exactly  the  way  that  the 
McNamaras  had  before  fashioned  those  instruments  of  de- 
struction. The  dynamite  found  in  this  parcel  was  stamped 
with  the  name  of  the  company  which  furnished  the  explosive 
to  the  defendant  and  McNamara  in  San  Francisco,  and  upon 
being  analyzed  by  a  chemist  was  found  to  be  of  the  same  com- 
position as  the  lot  procured  from  the  company  by  Schmidt 
and  McNamara.  One  witness  testified  that  in  the  summer  of 
1910  he  had  a  conversation  in  San  Francisco  with  the  defend- 
ant, and  asked  him  at  that  time  where  he  had  been.  The 
witness  then  said:  ''He  said  he  had  been  down  to  Los  Angeles, 
and  so  we  got  to  talking  further.  He  says,  they  are  having 
an  awful  time  down  there,  he  says.  He  says,  they  are  beat- 
ing up  men  down  there — ^they  won't  give  a  union  man  any 
chance  down  there  at  all.  It  is  a  regular  Otis  town  they  are 
running.  There  is  something  going  to  happen  to  him  pretty 
soon."  After  the  indictment  of  defendant,  search  being 
made  for  him,  he  was  not  to  be  found.  It  was  shown  in  tes- 
timony that  he  had  gone  to  New  York  and  lived  at  the  house 
of  Emma  Goldman,  a  portion  of  the  time  under  an  alias. 
One  witness  testified  that  defendant  told  him  that  he  had  in- 
tended to  go  to  London,  England,  but  that  he  could  not  get 
away  from  New  York  on  account  of  the  war.  Further,  that 
he  (Schmidt)  said  that  if  he  had  had  the  Los  Angeles  job 
alone  he  could  have  got  out  all  right  with  it.  The  person 
McManigal,  who  has  been  before  referred  to  herein,  testified 
on  behalf  of  the  prosecution,  and  gave  evidence  relating  to 
the  general  destructive  operations  inaugurated  and  carried 
out  under  the  direction  of  J.  J,  McNamara.    The  records  and 
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files  found  in  the  office  of  the  association  at  Indianapolis, 
embracing  correspondence  had  by  McNamara  with  various 
persons  concerned  in  producing  explosions,  were  introduced 
in  evidence.  Taking  the  testimony  all  in  all,  and  leaving  out 
of  consideration  the  matter  of  its  competency  at  this  point, 
it  must  appear  that  the  evidence  was  ample  to  show  the 
active  participation  of  the  defendant  in  the  crime  which  had 
been  committed.  To  what  has  been  stated,  it  may  be  added 
that  there  was  competent  and  sufficient  evidence  to  show  that 
the  explosion  in  the  Times  building  was  the  result  of  exterior 
agency,  an  explosive  brought  on  to  the  premises  and  used  in 
an  unlawful  way.  The  foregoing  is  a  somewhat  meager  ab- 
stract of  the  evidence  and  presents  its  salient  features  only. 
The  testimony  given  at  the  trial  covers  about  eight  thousand 
pages,  and  more  than  six  hundred  exhibits  were  introduced 
before  the  jury. 

The  points  relied  upon  by  appellant  as  furnishing  ground 
for  his  claim  that  the  judgment  and  order  in  this  case  should 
be  reversed  will  be  considered  in  the  order  in  which  they  are 
proposed  by  his  brief. 

The  defendant  upon  being  brought  into  court  presented  a 
motion  in  which  numerous  alleged  grounds  were  set  forth  as 
reasons  why  the  indictment  should  be  quashed.  One  of  the 
principal  grounds  asserted  was  that  four  of  the  grand  jurors 
were  disqualified  by  reason  of  bias  and  prejudice.  Defend- 
ant, in  his  affidavit  which  was  presented  with  the  motion,  set 
out  many  alleged  facts  which  would  tend  to  show  that  the 
grand  jurors  challenged  had  been,  prior  to  their  being  sworn 
on  the  jury,  active  in  securing  information  relative  to  the 
matter  of  the  explosion  which  produced  the  death  of  Hagerty 
and  the  fellow-employees.  Under  section  995  of  the  Penal 
Code,  as  that  law  existed  at  the  time  of  the  commission  of  the 
alleged  homicide,  and  at  the  time  the  indictment  was  filed, 
a  defendant  accused  by  indictment  was  permitted,  on  his 
motion  to  set  aside  the  indictment,  to  urge  any  ground  good 
on  challenge  to  a  trial  jury,  either  as  to  the  panel  or  an  in- 
dividual juror.  In  1911,  before  the  indictment  was  filed,  the 
legislature  by  act  amended  section  995  of  the  Penal  Code,  and 
by  that  amendment  took  away  the  right  to  urge  on  such  a 
motion  the  last-mentioned  causes.  This  act  became  effective 
in  the  latter  part  of  May  of  the  same  year,  the  indictment 
having  been  filed  in  that  month  of  May,  but  prior  to  the  t^l?- 
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ing  effect  of  the  law.  An  afiSdavit  was  made  by  the  grand 
jurors  challenged,  setting  forth  in  a  general  way  that  they 
had  acted  without  prejudice  in  the  consideration  of  the  de- 
fendant's case,  and  had  been  uninfluenced  by  reports  or  in- 
formation received  by  them  from  outside  of  the  grand  jury- 
room.  As  the  defendant  set  forth  specific  facts  tending 
strongly  to  show  that  the  jurors  challenged  could  scarcely 
avoid  feeling  a  bias  in  his  case,  it  is  extremely  questionable 
that  this  aflSdavit  made  on  behalf  of  the  jurors  could  have 
been  considered  as  a  complete  answer  to  the  motion,  as  to  the 
particular  ground  mentioned.  However,  the  defendant  did 
ask  leave  to  examine  the  jurors  in  open  court,  which  leave 
was  denied  him,  and  this  brings  us  directly  to  the  important 
question  to  be  considered,  to  wit,  as  to  whether  the  law  in 
existence  at  the  time  the  motion  to  quash  the  indictment  was 
made,  was  applicable  to  the  proceedings  on  that  motion,  or 
whether  the  law  in  force  at  the  time  of  the  commission  of  the 
alleged  homicide  and  the  filing  of  the  indictment,  is  the  one 
under  which  the  defendant's  motion  should  have  been  deter- 
mined. If  the  law  applicable  was  the  law  in  effect  at  the 
time  of  the  commission  of  the  homicide  and  the  filing  of  the 
indictment,  then  the  court  committed  error  in  denying  the 
defendant's  motion. 

It  is  the  contention  of  the  appellant  that  the  change  in 
the  law  by  which  the  ground  of  the  bias  and  prejudice  of  the 
grand  jurors  as  foundation  for  a  motion  to  set  aside  the  in- 
dictment, was  taken  away,  if  made  to  apply  to  the  motion 
when  presented  by  him,  would  be  ex  post  facto,  and  hence 
unconstitutional.  The  definition  of  an  ex  post  facto  law  is 
given  very  full  exposition  by  the  supreme  court  of  the  United 
States  in  the  leading  case,  which  is  entitled  Kring  v.  Missouri, 
107  U.  S.  221,  [27  L.  Ed.  506,  2  Sup.  Ct.  Hep.  443].  In  de- 
termining whether  a  law  is  ex  post  facto  or  not,  the  decisions 
sometimes  declare  that  where  such  law  merely  works  a  change 
in  procedure  or  remedy,  it  is  not  amenable  to  objection  as 
being  unconstitutional  on  the  ground  stated.  Such  a  defini- 
tion is  perhaps  too  narrow,  as  the  court  in  the  Kring  case 
takes  occasion  to  declare.  In  the  case  cited,  referring  to 
Colder  v.  BuU,  3  Dall.  386,  [1  L.  Ed  648],  the  court  approv- 
ingly  adopts  language  in  definition  of  the  term  ex  post  facto 
when  it  declares:  **It  defines  four  distinct  classes  of  laws 
embraced  by  the  clause.    *1.  Every  law  that  makes  an  action, 
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done  before  the  passing  of  the  law  and  which  was  innocent 
when  done,  criminal,  and  punishes  such  action.  2.  Every  law 
that  aggravates  the  crime  or  makes  it  greater  than  it  was 
when  committed.  3.  Every  law  that  changes  the  punishment 
and  inflicts  a  greater  punishment  than  was  annexed  to  the 
crime  when  committed.  4.  Every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less  or  diflferent  testimony  than 
the  law  required  at  the  time  of  the  commission  of  the  oflEense 
in  order  to  convict  the  oflfender.'  "  The  statement  of  the 
writer  of  the  opinion  in  Colder  v.  Bull  is  further  quoted, 
where  he  says:  **But  I  do  not  consider  any  law  ex  post  facto, 
within  the  prohibition,  that  modified  the  rigor  of  the  law ;  but 
only  these  that  create  or  aggravate  the  crime  or  increase  the 
punishment  or  change  the  rules  of  evidence  for  the  purpose 
of  conviction."  The  gist  of  the  decision  is  that  any  sub- 
stantial right  which  the  law  gave  a  defendant  at  the  time 
to  which  his  guilt  relates  cannot  afterward  be  taken  away 
from  him,  even  though  such  law  does  affect  ''procedure  or 
remedy."  The  right  referred  to,  however,  must  be,  and  such 
is  the  tenor  of  the  decisions,  a  right  material  to  the  establish- 
ment of  the  defense  of  the  defendant.  Objections  to  the  form 
of  pleadings,  not  going  to  the  extent  of  reaching  a  defect  in 
the  statement  of  facts  showing  the  oflfense,  generally  and 
naturally  must  be  held  to  fall  within  that  class  of  law  changes 
which  do  relate  to  procedure  merely,  and  to  procedure  not 
sttch  as  a  defendant  accused  of  crime  may  be  said  to  have  a 
vested  right  in.  A  law  curtailing  the  number  of  peremptory 
challenges  which  a  defendant  may  interpose  to  the  trial  jury 
is  held  not  to  be  ex  post  facto.  {Harris  v.  United  States,  4 
Okl.  Cr.  317,  [Ann.Cas.  1912B,  810,  31  L.  R.  A.  (N.  S.)  820, 
111  Pac.  982] .)  Laws  which  in  a  statute  passed  after  the  com- 
mission of  a  crime  and  before  the  trial,  make  witnesses  com- 
petent to  testify  who  at  the  time  of  the  commission  of  the 
offense  were  by  law  incompetent,  are  held  not  to  deprive  a 
defendant  of  a  substantial  right.  {Mrous  v.  State,  31  Tex. 
Cr.  597,  [37  Am.  St.  Rep.  834,  21  S.  W.  764] ;  Hopt  v.  Vtah, 
110  U.  S.  574,  [28  L.  Ed.  262,  4  Sup.  Ct.  Rep.  202].  See, 
also,  note  to  People  v.  Hayes,  140  N.  Y.  484,  37  Am.  St.  Rep. 
594,  [23  L.  R.  A.  830,  35  N.  E.  951] .)  Our  own  supreme  court, 
in  the  case  of  People  v.  Campbell,  59  Cal.  243,  [43  Am.  Rep. 
257],  has  held  that  where  a  homicide  was  committed  before 
the  adoption  of  the  constitution  of  1879,  and  at  a  time  when 
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the  law  required  that  the  defendant  be  prosecuted  by  indict- 
ment of  a  grand  jury,  and  by  the  constitution  before  trial  it 
was  provided  that  the  prosecution  might  be  either  by  indict- 
ment by  grand  jury  or  information  of  the  district  attorney, 
that  a  prosecution  by  information  was  not  invalid,  and  that 
the  law  then  in  force  was  not  open  to  the  objection  that  it 
was  ex  post  facto.  In  that  case  the  court  adopted  the  lan- 
guage of  Judge  Cooley,  as  contained  in  his  work  on  Constitu- 
tional Limitations,  page  331,  and  which  finds  place  repeatedly 
in  decisions  dealing  with  the  subject  under  consideration,  and 
quotes:  *'But  so  far  as  mere  modes  of  procedure  are  con- 
cerned, a  party  has  no  more  right  in  a  criminal  than  in  a  civil 
action  to  insist  that  his  case  shall  be  disposed  of  under  the 
law  in  force  when  the  act  to  be  investigated  is  charged  to 
have  taken  place.  Remedies  must  always  be  under  the  con- 
trol of  the  legislature,  and  it  would  create  endless  confusion 
in  legal  proc^dings,  if  every  case  was  to  be  conducted  only 
in  accordance  with  the  rules  of  practice,  and  heard  only  by 
the  courts  in  existence  when  its  facts  arose.  The  legislature 
may  abolish  courts  and  create  new  ones,  and  it  may  prescribe 
altogether  different  modes  of  procedure,  though  it  cannot  law- 
fully, we  think,  in  so  doing,  dispense  with  any  of  these  sub- 
stantial protections  with  which  the  existing  law  surrounds  the 
person  accused  of  crime.  Statutes  giving  the  government 
additional  challenges,  and  others  which  authorized  the  amend- 
ment of  indictments,  have  been  sustained  and  applied  to  past 
transactions,  as  doubtless  would  be  any  similar  statute,  cal- 
culated simply  to  improve  the  remedy,  and  in  its  operation 
working  no  injustice  to  the  defendant,  and  depriving  him 
of  no  substantial  right.'*  The  court  further  says,  referring 
to  the  text  of  Judge  Cooley 's  work:  **The  following  examples 
are  given  by  him  in  a  note  to  page  332:  *The  defendant  in 
any  case  must  be  proceeded  against  and  prosecuted  under  the 
law  in  force  when  the  proceeding  is  had.  A  law  is  not  un- 
constitutional which  precludes  a  defendant  in  a  criminal  case 
from  taking  advantage  of  remedies  which  do  not  prejudice 
him ;  nor  one  which  reduces  the  number  of  the  prisoner's  per- 
emptory challenges;  nor  one  which,  though  passed  after  the 
commission  of  the  offense,  authorizes  a  change  of  venue  to 
another  county;  nor  one  which  modifies,  simplifies,  and  re- 
duces the  essential  allegations  in  a  criminal  indictment, 
retaining  the  charge  of  a  distinct  offense.'  ...  It  is  not  an 
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uncommon  practice  to  change  the  number  of  grand  jurors 
required  to  investigate  criminal  charges,  but  we  have  never 
heard  of  the  right  of  the  legislature  to  make  such  changes 
questioned,  neither  has  it  ever  been  claimed  that  the  charge 
must  be  investigated  by  the  precise  number  of  grand  jurors 
of  which  that  body  was  composed,  at  the  time  the  act  was 
committed.  .  .  .  'The  legislature  may  always  alter  the  form 
of  administering  right  and  justice,  and  may  transfer  juris- 
diction from  one  tribunal  to  another.'  Mr.  Bishop,  in  his 
work  on  Statutory  Crimes,  lays  down  the  same  doctrine.  He 
says:  *  There  is  no  such  thing  as  a  vested  right  in  any  par- 
ticular remedy.*  *'  (See,  also.  People  v.  Mortimer,  46  Cal. 
114.)  The  time  important  to  be  taken  into  consideration  in 
determining  whether  a  law  is  ex  post  facto  or  not  is  the  time 
(and  the  state  of  the  law)  at  which  the  alleged  offense  was 
committed.  **If  the  law  complained  of  was  passed  before 
the  commission  of  the  act  with  which  the  prisoner  is  charged, 
it  cannot,  as  to  that  offense,  be  an  ex  post  facto  law.  If 
passed  after  the  commission  of  the  offense,  it  is  as  to  that 
ex  post  facto,  though  whether  of  the  class  forbidden  by  the 
constitution  may  depend  on  other  matters.  But  so  far  as  this 
depends  on  the  tims  of  its  enactment,  it  has  reference  solely 
to  the  date  at  which  the  offense  was  committed,  to  which  the 
new  law  is  sought  to  be  applied.  No  other  time  or  transac- 
tion but  this  has  been  in  any  adjudged  case  held  to  govern 
its  ex  post  facto  character.*'  {Kring  v.  Missouri,  107  U.  S. 
221,  [27  L.  Ed.  506,  2  Sup.  Ct.  Rep.  443].)  It  happened  in 
this  case  that  the  law  making  the  change  in  the  statute  was 
passed  after  the  commission  of  the  alleged  offense  and  before 
the  indictment  was  filed,  but  that  it  did  not  become  operative 
until  after  the  indictment  was  filed.  It  was  in  effect  before 
the  defendant  was  arrested  and  before  he  made  his  motion 
to  quash  the  indictment.  As  this  law  in  its  changed  form 
referred  to  the  procedure  under  which  the  defendant  might 
attack  the  indictment,  it  on  its  face  was  effective  at  the  time 
the  motion  to  quash  was  made,  and  was  the  procedure  to  be 
looked  to  in  governing  the  motion  of  the  defendant.  That 
it  did  not  deprive  him  of  a  right  substantial  in  his  defense, 
we  are  also  assured.  A  defendant  under  our  law  may  be 
prosecuted  by  indictment  or  by  information  after  commitment 
by  a  magistrate.  There  is  no  legal  impediment  at  all,  if  the 
lawmakers  so  decide,  in  permitting  a  commitment  to  be  made 
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by  a  biased  or  prejudiced  magistrate,  or  an  indictment  to  be 
returned  by  a  grand  jury  holding  preconceived  views  as  to 
the  guilt  of  a  defendant.  The  indictment  surely  must  be 
made  to  state  a  public  offense,  for  the  defendant  cannot  be 
legally  put  upon  trial  upon  one  which  is  insuflBcient  in  that 
respect.  The  matter  of  the  production  of  an  indictment  by 
grand  jury  or  commitment  by  a  magistrate  neither  presup- 
poses the  guilt  of  a  defendant  nor  in  any  wise  tends  to  create 
any  presumption  in  that  direction.  It  furnishes  a  procedure 
by  which  the  defendant  is  brought  into  court,  and  if  this  pro- 
cedure on  its  face  is  formally  regular,  any  special  objections 
which  are  to  be  established  by  facts  dehors  the  record,  must 
be  viewed  as  not  of  the  substance  of  things  or  material  in  in- 
fluencing the  conviction  of  a  person  accused  of  crime.  '*An 
indictment  is  but  an  accusatory  paper."  (People  v.  Hatch, 
13  Cal.  App.  521,  628,  [109  Pac.  1097].)  Our  code  by  spe- 
cific provision  declares  that,  unless  objections  available  to  a 
defendant  on  a  motion  to  quash  an  indictment  or  informa- 
tion are  taken  seasonably,  they  are  waived;  in  other  words, 
the  indictment  or  information,  because  of  any  defects  which 
might  be  pointed  out  upon  the  motion  to  quash,  is  not  a  void 
indictment  and  the  question  of  legal  jurisdiction  is  not  con- 
cerned therein.  (Pen.  Code,  sec.  950;  Ex  parte  McConnell, 
83  Cal.  558,  [23  Pac,  1119] ;  People  v.  Batvden,  90  Cal.  195, 
[27  Pac.  204] ;  Ex  parte  Moan,  65  Cal.  216,  [3  Pac.  644].) 
We  cite  these  cases  and  the  code  law  in  illustration  of  the 
view  we  take,  that  the  amended  section  of  the  Penal  Code  in 
force  at  the  time  the  defendant  made  his  motion  to  quash  the 
indictment,  not  only  related  to  a  matter  of  procedure,  but  to 
such  matter  of  procedure  as  neither  went  to  the  question  of 
the  guilt  or  innocence  of  the  defendant  nor  tended  to  deprive 
him  of  any  subtsantial  right  theretofore  secured  to  him  in  aid 
of  a  full  defense. 

In  the  motion  to  quash  the  indictment,  it  was  also  asserted 
by  the  defendant  that  persons  other  than  those  authorized  by 
the  law  were  permitted  to  be  present  during  the  proceedings 
taken  before  the  grand  jury,  and  that  evidence  of  illegal,  hear- 
say, and  secondary  character  was  permitted  to  be  introduced 
and  was  considered.  It  is  well  settled,  not  only  that  a  de- 
fendant on  a  motion  to  quash  an  indictment  can  only  urge 
such  grounds  as  are,  by  section  995  of  the  Penal  Code,  per- 
mitted him,  but  that  no  inquiry  can  be  made  as  to  the  sufli- 
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ciency  of  the  evidence  or  of  the  mode  of  examining  the 
witnesses  heard  before  the  grand  jury.  {In  re  Kennedy,  144 
Cal.  634,  [103  Am.  St.  Rep.  117,  1  Ann.  Cas.  840,  67  L.  R.  A. 
406,  78  Pac.  34].)  To  the  same  eflfect  is  People  v.  Hatch, 
13  Cal.  App.  521,  [109  Pac.  1097].  In  support  of  the  ground 
that  an  unauthorized  person  was  permitted  to  be  present 
during  the  proceedings  had  before  the  grand  jury,  the  de- 
fendant referred  to  Earl  Rogers,  Esq.,  who  appeared  in  the 
capacity  of  a  deputy  district  attorney  of  Los  Angeles  County. 
It  was  shown  that  said  Rogers  had  been  duly  appointed  as  a 
deputy  by  the  district  attorney,  but  it  is  urged  that  as  all 
of  the  deputies  permitted  to  be  appointed  under  section  4230 
of  the  Political  Code,  had  theretofore  been  appointed,  the 
appointment  of  Mr.  Rogers  was  in  excess  of  that  number, 
and  he  acquired  no  official  capacity  as  a  prosecutor  in  order 
to  entitle  him  to  be  present  himself  before  the  grand  jury. 
Section  4230  of  the  Political  Code  refers  particularly  to  the 
salaries  of  officers,  and  does  designate  the  various  deputies 
who  shall  be  allowed,  with  pay,  to  each  of  the  county  officers 
in  counties  of  the  class  to  which  Los  Angeles  belongs.  That 
section  is  particularly  designed  to  fix  the  compensation  of 
county  officers,  and  not  to  limit  them  in  the  employment  of 
deputies.  A  county  officer  is  entitled  to  appoint  as  many 
deputies  as  he  chooses,  with  the  proviso  that  if  he  appoints 
any  in  excess  of  those  for  which  compensation  is  provided 
to  be  paid  from  the  public  treasury,  he  must  pay  such  dep- 
uties if  they  are  to  receive  compensation.  (PoL  Code,  sec 
4024.) 

The  next  complaint  made  by  appellant  is  that  the  trial 
judge  committed  prejudicial  error  in  disallowing  certain 
challenges  taken  by  the  defendant  as  to  seventeen  of  the  ven- 
iremen who  were  examined  as  to  their  qualifications  to  sit  as 
jurors  and  try  the  defendant  for  the  crime  charged.  The 
challenges  interposed  were  all  upon  the  ground  of  the  actual 
bias  of  the  veniremen.  As  was  most  natural  to  occur,  after 
the  destruction  of  the  Times  building  reports  as  to  the  cause 
thereof  were  widespread  and  became  the  subject  of  discussion 
between  individuals,  as  well  as  furnishing  material  for  vari- 
ous reports  in  the  newspapers.  Prior  to  the  impanelment 
of  the  jury  which  sat  at  the  trial  of  this  defendant,  the  two 
McNamaras  jointly  charged  in  the  same  indictment  with  de- 
fendant, had  pleaded  guilty  and  been  sentenced,  and  this  in- 
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formation  had  been  heralded  forth  through  like  channels. 
Many  of  the  veniremen  called  had  read  newspaper  reports 
and  heard  street  discussion  regarding  the  explosion  and  its 
cause.  The  state  of  mind  of  each  of  the  seventeen  veniremen, 
as  developed  by  the  lengthy  examination  of  counsel,  was  in 
the  main  similar  as  to  the  matters  constituting  the  alleged 
bias.  A  general  statement  of  the  answers  brought  forth,  with 
little  variation,  was  about  as  follows:  The  venireman  had 
heard  of  the  explosion  in  the  Times  building  shortly  after  it 
occurred ;  he  had  read  accounts  thereof  in  the  newspapers  and 
had  discussed  with  persons  not  concerned  in  the  case  the  sub- 
ject of  the  explosion ;  that  these  accounts  assigned  the  cause  of 
the  wrecking  of  the  Times  building  as  being  the  explosion  of 
dynamite  unlawfully  used ;  that  upon  the  McNamaras  plead- 
ing guilty  to  the  charge,  venireman  had  read  an  account  of 
the  proceedings  and  from  all  of  these  things  had  formed  an 
opinion  that  the  Times  building  had  been  blown  up  by  dyna- 
mite unlawfully  exploded  with  criminal  intent;  that  the 
opinion  was  more  or  less  fixed  and  that  evidence  would  be 
required  to  dislodge  it.  None  of  the  veniremen  in  any  opin- 
ion or  belief  which  they  entertained,  connected  the  defendant 
with  the  commission  of  the  crime,  save  one,  who  stated  in  a 
general  way  that  he  held  an  opinion  affecting  the  guilt  of  the 
defendant.  Some  of  the  veniremen  had  passed  the  scene  of 
the  explosion  and  had  observed  the  wreckage,  with  twisted 
iron  beams,  and  in  some  cases  had  observed  that  windows  in 
an  adjoining  building  had  been  shattered.  In  the  course  of 
their  questioning,  counsel  for  the  defendant  intimated  that  it 
was  a  part  of  their  defense  that  the  Times  building  was  de- 
stroyed by  a  gas  explosion  accidentally,  and  not  by  dynamite 
with  criminal  intent.  The  argument  in  support  of  the  chal- 
lenge was  that,  as  these  veniremen  had  formed  an  opinion  as 
to  the  facts  establishing  the  corpus  delicti,  they  were  utterly 
disqualified,  notwithstanding  that  they  in  no  wise  in  their 
opinion  otherwise  connected  the  defendant  with  the  commis- 
sion of  the  crime.  It  satisfactorily  appeared  from  the  an- 
swers given  by  the  veniremen  that  the  foundation  for  any 
opinion  entertained  by  them  was  that  denominated  in  section 
1076  of  the  Penal  Code,  as  "public  rumor,  statements  in  pub- 
lic journals,  or  common  notoriety";  and  each  of  the  persons 
examined  declared  that  he  had  the  ability  to  lay  that  opinion 
f^i^e  and  to  consider  ^e  case  against  the  defendant  fairly 
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and  impartially.  This  btatement  was  brought  forth  by  the 
examination  of  the  district  attorney  in  order  to  justify  a 
denial  of  the  challenges  in  accordance  with  the  provisions 
of  section  1076  of  the  Penal  Code,  which  declare  that  where 
the  opinion  is  of  the  class  mentioned  the  person  should  not 
be  disqualified  as  a  juror,  "provided  it  appear  to  the  court, 
upon  his  declaration,  under  oath  or  otherwise,  that  he  can 
and  will,  notwithstanding  such  an  opinion,  act  impartially 
and  fairly  upon  the  matters  to  be  submitted  to  him."  As  has 
been  already  suggested,  it  appeared  that  the  explosion  which 
destroyed  the  building  of  the  newspaper  was  of  such  char- 
acter as  to  occasion  general  discussion  among  the  citizens  of 
the  community  and  much  comment  in  the  public  journals.  It 
would  seem  difficult  indeed  to  have  found  any  citizen  of 
observing  mind  and  fair  intelligence  who  had  not  by  some 
manner  or  means  learned  of  the  disaster,  and  of  the  probable 
or  possible  cause  thereof.  It  has  been  repeatedly  declared  by 
our  supreme  court  that  on  challenges  such  as  those  here  con* 
sidered,  in  order  to  justify  a  reversal,  the  evidence  given  by 
the  venireman  upon  his  examination  must  be  practically 
without  conflict  as  to  the  vital  points  thereof,  and  be  **so 
opposed  to  the  decision  of  the  trial  court  that  the  question 
becomes  one  of  law."  (People  v,  Owens,  123  Cal.  482,  [56 
Pac.  251].)  And  particularly  pertinent  to  the  situation 
which  was  presented  in  this  case  are  the  observations  of  Mr. 
Justice  Henshaw  in  the  case  of  People  v.  Scott,  123  Cal.  434, 
[56  Pac.  102],  where  he  says:  **A  reading  of  the  testimony 
taken  on  voir  dire  discloses,  as  is  usual,  conflicting  and  con- 
tradictory statements  by  the  jurors.  They  had  formed  opin- 
ions touching  the  guilt  or  innocence  of  the  defendant.  They 
would  carry  these  opinions  with  them  into  the  jury-box.  It 
would  take  evidence  to  remove  them,  nevertheless  they  could 
and  would  give  the  defendant  a  fair  and  impartial  trial. 
They  could  and  would  be  governed  by  the  law  as  delivered  by 
the  court,  and  by  the  evidence  as  received  in  court.  It  is  the 
state  of  facts  commonly  presented  where  upon  the  question 
of  bias  the  evidence  would  have  justified  a  finding  either  way. 
Under  such  circumstances  we  are  powerless  to  disturb  the 
ruling  of  the  trial  court.  (Citing  People  v.  Fredericks,  106 
Cal.  554,  [39  Pac.  944].)  We  recognize  that  with  the  in- 
creased  facilities  for  the  dissemination  of  news  it  is  far  more 
difficult  than  formerly  it  was  to  obtain  a  jury  of  men  ignorant 
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of  the  circumstances  of  the  charge  which  they  are  called  upon 
to  try.  .  .  .  But,  unless  the  testimony  adduced  upon  voir 
dire  is  so  clear  upon  the  question  of  actual  bias  that  this  court 
can  say  as  matter  of  law  that  the  juror  is  disqualified  for  that 
reason,  we  cannot  disturb  the  ruling  of  the  trial  court.**  To 
like  effect  are  many  of  the  decisions,  and  we  cite:  People  v. 
Flannelly,  128  Cal.  83,  84,  [60  Pac.  670] ;  People  v.  Ochoa, 
142  Cal.  268,  [75  Pac  847] ;  People  v.  MUler,  125  Cal.  44,  [57 
Pac.  770];  People  v.  Brown,  148  Cal.  743,  [84  Pac.  204]. 
In  30  far  as  the  examination  of  the  jurors  disclosed  that  their 
observation  of  the  conditions  at  the  wrecked  building  after 
the  explosion  contributed  to  the  forming  of  the  opinion  they 
had,  it  appears  that  such  observation  only  tended  to  convince 
them  of  the  fact  that  there  had  been  an  explosion,  and  not  as 
to  the  means  employed.  It  seems  to  have  been  conceded,  even 
in  the  questions  of  counsel  propounded  to  the  veniremen,  that 
an  explosion  had  in  fact  occurred.  The  denial  of  the  chal- 
lenges for  actual  bias  cannot  be  said  to  have  been  improperly 
made. 

We  now  come  to  a  consideration  of  the  kind  and  competency 
of  the  evidence  which  made  up  the  proof  offered  by  the  prose- 
cution. As  a  part  of  its  case,  the  state,  as  we  have  before  indi- 
cated, introduced  testimony  showing  a  series  of  unlawful  acts 
which  had  been  committed  some  time  prior  to  the  first  appear- 
ance of  the  appellant  Schmidt  in  his  connection  with  the  anti- 
open-shop  campaign.  This  testimony  included  evidence  of 
the  fact  that  bridges  had  been  blown  up,  material  destroyedy 
and  life  threatened  throughout  a  number  of  the  eastern  states 
as  a  result  of  the  determination  of  the  executive  board  of  the 
International  Association  of  Bridge  and  Structural  Ironwork- 
ers to  unionize  work;  that  money  had  been  paid  to  various 
persons  for  the  purpose  of  compensating  them  in  the  unlawful 
and  reprehensible  enterprise.  Conversations  occurring  be- 
tween the  persons  so  engaged,  some  of  them  referring  to  ex- 
plosions which  had  already  occurred,  some  of  them  referring 
to  future  plans  in  the  same  direction,  were  narrated ;  in  fact, 
it  is  apparent  that  any  and  every  act  of  the  individuals  con- 
cerned referring  to  the  unlawful  enterprise,  wherever  evi- 
dence thereof  could  be  procured,  was  presented  to  the  jury. 
The  record  of  correspondence  kept  in  the  oflBce  of  J.  J. 
McNamara,  the  secretary-treasurer  of  the  International  Asso- 
ciation, was  obtained  and  was  also  produced  in  evidence.    This 
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was  correspondence  passing  between  the  office  of  McNamara 
and  various  persons  concerned  in  the  unlawful  depredations 
undertaken  by  the  executive  board  of  the  association,  and  it 
came  and  went  to  different  cities  scattered  over  the  United 
States.  The  work  of  destruction  of  structures  erected  by 
open-shop  contractors  in  the  east  was  well  under  way  before 
Clancy's  appeal  for  help  in  California  was  received  and 
heeded.  As  a  result  of  that  appeal  J.  B.  McNamara  came 
west  on  his  mission  of  destruction.  Plainly  from  the  sketch 
we  have  made  of  the  evidence,  it  was  made  to  appear  by  over- 
whelming proof  that  a  conspiracy  was  organized  and  the 
work  thereof  prosecuted  to  the  end  that  at  every  place  in  the 
United  States  where  the  open  shop  was  in  force  it  was  planned 
to  use  the  weapon  of  nitroglycerin  or  dynamite  to  intimidate 
those  opposed  to  the  demand  of  the  executive  board  of  the  In- 
ternational Association.  The  evidence  showed  that  this  con- 
spiracy, so  gigantic  in  its  scope,  was  a  continuing  one — that  is, 
the  only  limit  to  its  life  seemed  to  be  the  exhaustion  of  the 
means  available  to  the  executive  board,  or  the  submission  of 
the  employers  of  nonunion  labor.  And  we  think  that  counsel 
for  appellant  fails  to  apprehend  the  effect  of  the  evidence  to 
establish  the  conclusions  just  suggested,  when  he  refers  to  the 
destructive  work  done  in  the  east  as  work  done  in  the  "East- 
em  conspiracy."  The  distinction  so  sought  to  be  impressed, 
and  which  we  cannot  allow,  is  made  for  the  purpose  of  giving 
weight  to  the  argument  found  in  the  brief  of  appellant,  that 
the  appellant  Schmidt  not  being  a  party  to  the  lawless  acts 
committed  in  the  east,  was  prejudiced  because  of  evidence 
being  introduced  with  reference  to  such  acts.  Conceding  the 
correctness  of  his  premise,  we  might  well  adopt  the  appel- 
lant's conclusion.  But  the  basis  for  the  argument  is  lacking 
in  the  proof.  It  is  a  fundamental  rule  long  settled  by  de- 
cisions that  in  proving  a  conspiracy  it  is  not  necessary  that 
proof  be  made  that  the  parties  met  and  actually  agreed  to 
undertake  the  performance  of  the  unlawful  act,  and  that  a 
conspiracy  may  be  shown  by  proof  of  facts  and  circumstances 
sufficient  to  satisfy  the  jury  of  the  existence  of  the  conspiracy, 
leaving  the  weight  and  sufficiency  of  the  evidence  to  the  triers 
of  the  questions  of  fact.  (People  v.  DonnoUy,  143  Cal.  394, 
[77  Pac.  177] ;  People  v.  Lawrence,  143  Cal.  148,  [68  L.  B.  A. 
193,  76  Pac.  893] ;  People  v.  Eldridge,  147  Cal.  782,  [82  Pac. 
442].)     It  is  not   denied   that  after  a  conspiracy  has  beeo 
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established,  and  it  has  been  established  that  a  person  is  con- 
nected therewith  as  a  conspirator,  the  latter  may  be  prose- 
cuted as  for  complicity  in  any  unlawful  act  thereafter  com- 
mitted by  any  of  the  conspirators  which  is  within  the  scope 
of  the  general  design  or  plan.  (People  v.  Olsen,  80  Cal.  122, 
[22  Pac.  125].)  ''Where  several  parties  conspire  or  combine 
together  to  commit  any  unlawful  act,  each  is  criminally  re- 
sponsible for  the  acts  of  his  associates  or  confederates  com- 
mitted in  furtherance  of  any  prosecution  of  the  common 
design  for  which  they  combine.  .  .  .  Each  is  responsible  for 
everything  done  by  his  confederates,  which  follows  incident- 
ally in  the  execution  of  the  common  design  as  one  of  its  prob- 
able and  natural  consequences,  even  though  it  was  not 
intended  as  a  part  of  the  common  design  for  which  they 
combined."  {People  v.  Kauffman,  152  Cal.  331,  [92  Pac. 
861] ;  People  v.  Creeks,  170  Cal.  368,  369,  [149  Pac.  821] ; 
Spies  V.  People  (The  Anarchists'  Case),  122  111.  1,  [3  Am.  St. 
Rep.  320,  12  N.  E.  865,  17  N.  E.  898].)  In  People  v.  Collins, 
64  Cal.  293,  [30  Pac.  847],  our  supreme  court  says:  ''The 
law  holds  each  party  to  it  (the  conspiracy)  responsible  for 
the  acts  of  each  co-conspirator  done  in  pursuance  and  further- 
ance of  the  common  design,  which  extends  to  the  consequences 
which  might  reasonably  be  expected  to  flow  from  carrying  into 
effect  the  unlawful  combination."  And  again:  "Evidence 
of  the  statements  of  a  co-conspirator,  made  during  the  life  of 
the  conspiracy,  are  admissible  against  the  other  conspirator." 
(People  V.  Oldham,  111  Cal.  648,  [44  Pac.  312].)  An  exam- 
ination of  the  decision  in  the  case  of  Ryan  v.  United  States, 
decided  by  the  circuit  court  of  appeals  and  reported  in  216 
Fed.  at  page  13,  [132  C.  C.  A.  257],  shows  that  a  number  of 
persons,  thirty  in  all,  they  being  connected  with  the  same 
association  hereinbefore  referred  to,  were  indicted  for  a  con- 
spiracy to  commit  the  crime  of  transporting  dynamite  and 
nitroglycerin  in  interstate  commerce  in  passenger  trains,  the 
facts  of  the  case  referring  to  the  same  occurrences  and  the 
same  conspiracy  as  the  prosecution  here  made  proof  of.  It 
seems  that  practically  the  same  testimony  as  to  the  various 
explosions  produced,  the  means  employed,  the  correspondence 
had,  together  with  conversations  between  the  participants  in 
those  crimes,  were  all  offered  and  received  in  evidence.  The 
court  there  declared  that  such  evidence  was  competent  in  that 
a  continuing  conspiracy  was  charged.    If  the  evidence  was 
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admissible  there  to  show  a  continuing  conspiracy  as  charged, 
it  may  with  as  much  propriety  here  be  said  that  the  evidence 
did  establish  that  the  conspiracy  was  of  that  nature.    Being 
of  that  nature,  it  was  proper  to  show,  as  the  court  there  held, 
all  of  the  acts,  declarations,  and  correspondence  had  by  the 
persons  concerned  which  referred  to  the  means  and  methods 
employed,  and  to  be  employed,  in  the  furtherance  of  the  com- 
mon  design.    It  matters  not,  if  the  evidence  is  sufficient  to 
show  such  later  connection,  that  Schmidt,  the  appellant  here, 
for  the  first  time  took  an  active  part  in  furnishing  aid  to  the 
conspirators  to  effect  their  objects  a  considerable  time  after 
the  eastern  explosions  had  been  produced.    The  proof  of  all 
of   the  matters  first   adverted  to  was  essential  to  show  the 
existence  of  the  conspiracy  and  to  define  its  nature  and  scope. 
The  necessity  of  showing  appellant's  connection  with  the  con- 
spiracy was  a  distinct  and  separate  matter  for  proof.    This 
requisite  of  the  law  we  think  was  sufficiently  covered  in  the 
instructions  of  the  court,  and  the  jury  was  fairly  advised  of 
the  subjects  to  which  the  different  varieties  of  evidence  were 
properly  applicable.     For  the  reasons  we  have  stated,  validity 
cannot  be  granted  to  any  one  of  the  exceptions  taken  because 
of  the  introduction  of  declarations  of  any  of  the  conspirators 
made  after  any  particular  of  the  explosions  had  been  caused, 
as  being  declarations  inadmissible  because  made  subsequent 
to  the  completion  or  accomplishment  of  the  object  of  the  con- 
spiracy.   The  conspiracy  was  still  alive  and  in  effect  and  the 
ultimate  results  had  not  been  attained  when  J.  B.  McNamara 
came  to  the  state  of  California  for  the  purpose  of  assisting  in 
the    work.    We    have    before    sketched    briefly  the    salient 
features  of  the  testimony  showing  that  Schmidt,  upon  Mc- 
Namara *s  arrival  in  San  Francisco,  took  an  active  part  in 
securing  dynamite  for  McNamara  *s  use.     All  of  the  appel- 
lant's acts  in  that  connection  were  performed  as  secretly  as 
possible,  under  assumed  names,  and  with  every  indication  of 
appellant's  complete  and  active  co-operation  and  sympathy 
with  the  work  of    destruction  theretofore   done,  then  being 
planned,  and  which  was  thereafter  executed.     Schmidt,  the 
appellant,  immediately  before  the  Times  explosion,  had  been 
in  the  city  of  Los  Angeles  aiding  in  the  attempt  to  close  the 
open  shops.    That  he  knew  for  what  purpose  the  dynamite 
was  to  be  used,  is  indicated  when  he  said  to  a  witnevs  who 
testified  in  the  case,  in  the  summer  of  1910,  that  **they  fin 
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Los  Angeles]  won't  give  a  union  man  no  chance  down  there 
at  all.  It  is  a  regular  Otis  town  they  are  running.  There 
is  something  going  to  happen  to  him  pretty  soon.'*  And  im- 
mediately after  the  Times  explosion  Schmidt  was  not  to  be 
found,  and  was  not  found  until  a  long  time  thereafter,  when 
he  was  discovered  living  at  the  house  of  Emma  Qoldman  in 
New  York,  a  portion  of  the  time,  under  an  assumed  name. 
The  length  of  this  opinion  would  be  extended  to  a  greater 
limit  than  is  warranted,  were  we  to  attempt  to  discuss  in 
detail  the  testimony  as  it  is  shown  in  the  eight  thousand  pages 
of  the  reporter's  transcript.  While  there  may  be  portions  of 
the  testimony  received  which  in  a  detached  way  could  prop- 
erly have  been  excluded,  the  weight  of  the  evidence  was  so 
overwhelming  in  its  proof  of  the  conspiracy  and  its  objects 
as  to  enforce  the  conclusion  that  the  defendant  in  the  rights 
secured  to  him  under  the  constitution  did  not  suffer  substan- 
tial prejudice.  Rather  unusual  stress  is  laid  in  support  of 
the  claim  for  error  in  allowing  one  particular  bit  of  evidence 
to  come  in.  Several  months  after  the  explosion  which  oc- 
curred at  the  Times  building,  a  suitcase  was  fourd  in  the 
checking-room  at  a  ferry  station  in  San  Francisco.  The  suit- 
case was  identified  by  a  Mrs.  Ingersoll  as  being  one  which 
she  had  seen  in  the  possession  of  J.  B.  McNamara  before  the 
1st  of  October.  The  suitcase  carried  a  check  label,  and  upon 
being  opened  was  found  to  contain  an  alarm  clock,  a  coil  of 
black  fuse,  some  blasting  caps,  a  brass  plate,  some  brass  bars 
with  screws,  and  copies  of  San  Francisco  newspapers  dated 
October  1st.  The  newspapers  contained  accounts  of  the  de- 
struction of  the  Times  building.  These  articles  were  all  exhib- 
ited to  the  jury.  We  think  the  evidence  was  competent.  The 
clock  and  brass  pieces  were  of  a  similar  kind  to  those  used 
by  the  McNamaras  in  the  manufacture  of  their  infernal 
machines.  As  proof  of  the  fact  that  an  explosion  had  been 
produced  as  "bargained  for,"  J.  J.  McNamara,  the  secretary- 
treasurer  of  the  association,  had  always  required  his  men  to 
produce  newspaper  accounts  showing  that  they  had  performed 
their  work  successfully.  In  a  circumstantial  way,  these  arti- 
cles were  all  evidence  tending  to  show  the  execution  of  the 
work  of  the  conspirators  and  to  show  J.  B.  McNamara 's  con- 
nection therewith,  and  incidentally  the  connection  of  Schmidt 
with  the  same  enterprise.  The  introduction  of  similar  evi- 
dence  was   approved    in   Spies  v.  People  (Tlie   Anarchists* 
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Case),  122  Dl.  1,  [3  Am.  St.  Rep.  320,  12  N.  B.  865, 17  N.  B. 
898].  The  gravity  of  the  oflFense  and  the  serious  consequences 
which  it  has  entailed  to  this  appellant,  is  justification  to  coun- 
sel for  having  presented  the  very  extensive  argument  which 
is  found  in  the  three  volumes  of  appellant's  briefs.  Careful 
consideration  has  been  given  to  each  of  the  contentions  therein 
set  forth,  the  chief  of  which  are  made  the  subject  of  the  fore- 
going discussion.  Other  matters  urged  as  constituting  error, 
such  as  alleged  misconduct  of  the  trial  judge  and  the  argu- 
ment affecting  the  action  of  the  court  in  giving  or  refusing  to 
give  certain  of  the  instructions,  we  find  without  merit.  We 
are  satisfied  that  the  defendant  received  a  fair  trial  and  that 
his  conviction  should  be  sustained. 
The  judgment  and  order  are  afibmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  14,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  14^  1917. 


[Crfm.  No.  666.    Piret  Appellate  Disttrict.— April  17,  1917.] 

THB    PEOPLE,    Respondent,    v.    VITALB    MAEINO, 

Appellant. 

CkiMiNAi/  Law— Bapb— EvTOENCB  OF  Pmob  Acts. — In  a  proaecution  for 
the  crime  of  rape,  evidence  of  the  commission  of  prior  acts  is  ad- 
missible upon  the  theory  that  the  same  tends  to  show  the  lewd  and 
lascivious  tendencies  and  disposition  of  the  prosecutrix  and 
defendant. 

Id. — Evn>ENCE  of  Prior  Preqnanct  and  Abortion. — In  a  prosecution  of 
a  father  for  rape  upon  his  seventeen  year  old  daughter,  evidence 
that  when  the  prosecutrix  was  about  fourteen  years  of  age  she  be- 
came pregnant  as  the  result  of  an  act  of  sexual  intercourse  with  hor 
father,  and  when  she  informed  him  that  "she  did  not  get  her 
monthlies/'  he  stated  that  he  knew  what  was  the  matter  with  her 
and  took  her  to  a  doctor,  who  performed  an  abortion,  is  admissible 
for  the  purpose  of  showing  that  the  defendant's    conduct  when  in- 
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formed  of  the  interntption  of  the  daughter's  menstrual  periods  was 
tantamount  to  an  admission  that  he  knew  she  was  pregnant,  and  that 
he  was  the  cause  thereof. 
Id. — ^Pbnbtbation  of  Sixtjal  Organs — ^Instruction. — In  such  a  prosa- 
eution,  while  it  was  improper  to  refuse  to  instruct  the  jury  that  the 
defendant  should  not  be  convicted  unless  it  could  be  said  after  con- 
sideration of  all  the  evidence  that  the  defendant  had  penetrated  the 
sexual  organs  of  the  prosecutrix,  the  defendant  was  not  prejudiced 
bj  such  refusal,  where  the  jury  were  instructed  in  accordance  with 
section  261  of  the  Penal  Code  defining  the  crime  of  rape  to  be  an 
act  of  sexual  intercourse  accomplished  with  a  female  not  the  wife 
of  the  defendant,  when  the  female  is  under  the  age  of  eighteen, 
since  the  phrase  "sexual  intercourse"  implies  actual  penetration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  triaL 
W.  A.  Beasly,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Tully,  for  Appellant 

U.  S.  Webb,  Attorney-General,  John  H.  Riordan,  Deputy 
Attorney-General,  Arthur  M.  Free,  District  Attorney,  and 
Archer  Bowden,  Deputy  District  Attorney,  for  Kespondent 

LENNON,  P.  J. — ^Upon  this  appeal  from  a  judgment  of 
final  conviction  after  a  verdict  finding  the  defendant  guilty 
of  the  crime  of  rape  upon  his  seventeen  year  old  daughter, 
the  sufficiency  of  the  evidence  to  support  the  verdict  is  not 
challenged.  A  reversal  of  the  judgment  is  urged  because  of 
the  ruling  of  the  trial  court,  which,  over  the  objection  of  the 
defendant,  permitted  the  prosecutrix  to  testify  in  substance 
that  when  she  was  about  fourteen  years  of  age  she  became 
pregnant  as  the  result  of  an  act  of  sexual  intercourse  with 
her  father.  Upon  that  occasion  she  told  her  father,  the  de- 
fendant, that  **8he  did  not  get  her  monthlies."  The  defend- 
ant replied:  **I  know  what's  the  matter  with  you — ^you  are 
in  the  family  way.'*  The  defendant  then  left  the  house  and 
two  or  three  hours  later  returned,  whereupon  he  said  to  the 
prosecutrix:  "Dress  up  and  I  will  take  you  to  a  place  where 
you  will  get  over  what  you  have."  Defendant  took  the  prose- 
cutrix to  the  home  of  a  Mr.  Gibson,  and  while  there  told  her 
in  Italian  to  ** tell  Dr.  Gibson"  that  she  was  **in  a  family 
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way.**  She  so  told  Gibson,  who  replied  that  he  could  help 
her  but  that  he  '* could  not  do  it  for  nothing.**  Whereupon 
the  defendant  promised  to  pay  Gibson  the  sum  of  $50.  At 
this  point  in  the  testimony  of  the  prosecutrix  the  trial  court 
sustained  an  objection  to  a  question  which  sought  to  elicit 
what  Gibson  did  to  her,  but  permitted  her  to  say  that  she 
remained  alone  with  Gibson  for  three  or  four  hours,  after 
which  she  was  taken  'Ho  some  place  to  get  well,**  where  she 
remained  "very  ill"  for  about  a  week.  The  defendant  called 
there  to  see  her  in  the  evening  of  the  day  that  she  left  Gib- 
son's house,  and  said  to  her,  **How  are  yout  Are  you 
better  t** 

We  see  no  error  in  the  ruling  complained  of  which  per- 
mitted the  above  narrated  facts  to  go  in  evidence.  The  act  of 
sexual  intercourse  referred  to  therein  was  one  of  a  series  of 
such  acts  which  the  prosecutrix  testified  had  been  committed 
with  her  by  the  defendant  from  the  time  that  she  was  fourteen 
years  of  age.  Under  the  settled  rule  in  this  state  the  evidence 
of  those  prior  acts  was  admissible  in  support  of  the  charge 
upon  which  the  defendant  was  being  tried,  upon  the  theory 
that  it  tended  to  show  the  lewd  and  lascivious  tendencies  and 
disposition  of  the  prosecutrix  and  defendant.  (People  v. 
Castro,  133  Cal.  11,  [65  Pac.  13].)  It  is  conceded  that  if 
the  pregnancy  of  the  prosecutrix  and  the  abortion  to  which 
she  testified  had  resulted  from  the  act  of  intercourse  which 
constituted  the  basis  of  the  charge  for  which  the  defendant 
was  convicted,  proof  thereof  would  be  proper  and  pertinent 
for  the  purpose  of  establishing  the  corpus  delicti,  (People 
V.  Tarbox,  115  Cal.  57,  [46  Pac.  896].)  While  in  the  case  of 
People  V.  Soto,  11  Cal.  App.  431,  [105  Pac  420],  the  court 
said:  **So  far  as  we  are  aware"  it  has  never  been  held  that 
proof  of  the  pregnancy  of  the  prosecutrix  under  the  age  of 
consent  is  admissible  except  for  the  purpose  of  establishing 
the  corpus  delicti  of  the  charge,  on  the  other  hand  we  know  of 
no  authority — and  none  has  been  cited  to  us — ^which  holds 
that  such  proof  of  pregnancy,  and  evidence  of  an  abortion 
performed  upon  the  prosecutrix,  as  the  result  of  one  of  a  series 
of  prior  acts  of  sexual  intercourse  are  not  admissible  as  tend- 
ing to  show  the  commission  of  that  act.  However  that  may 
be,  the  record  shows  that  the  proof  pertaining  to  the  preg- 
nancy of  the  prosecutrix  following  the  particular  prior  act 
in  question,  and  the  abortion  performed  upon  her,  was  prof- 
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f ered  and  received  primarily  for  tlie  purpose  of  showing  that 
the  defendant's  conduct  when  informed  by  his  daughter  of 
the  interruption  of  her  menstrual  periods  was  tantamount  to 
an  admission  that  he  knew  she  was  pregnant,  and  that  he 
was  the  cause  thereof.  Such  we  think  was  the  fair  inference 
to  be  drawn  from  such  testimony,  and  consequently  for  that 
purpose,  if  for  no  other,  it  was  admissible.  The  fact  that  it 
also  tended  to  show  the  commission  of  two  separate,  independ- 
ent, and  outlawed  crimes  did  not  render  it  incompetent  as 
evidence  for  the  purpose  for  which  it  was  offered.  Being  one 
of  a  series  of  prior  acts  of  sexual  intercourse,  the  remote- 
ness of  the  particular  act  under  discussion,  and  of  the  inci- 
dental pregnancy  and  abortion  from  the  time  of  the  commis- 
sion of  the  particular  act  forming  the  basis  of  the  charge  on 
trial  may  have  lessened  the  weight  of  such  evidence,  but  did 
not  destroy  its  relevancy. 

The  trial  court  refused  a  requested  instruction  to  the  effect 
that  proof  of  penetration,  however  slight,  was  essential  to 
the  crime  of  rape,  and  that  therefore  the  defendant  should 
not  be  convicted  unless  it  could  be  said,  after  a  consideration 
of  all  of  the  evidence,  to  a  moral  certainty,  etc.,  that  the  de- 
fendant had  penetrated  the  sexual  organs  of  the  prosecutrix. 
While  this  instruction  correctly  stated  the  law,  and  should  not 
perhaps  have  been  refused,  nevertheless  the  failure  to  give 
it  caused  no  detriment  to  the  defendant,  for  the  reason  that 
the  trial  court  in  its  charge,  in  substantial  accord  with  the 
language  of  the  statute  (Pen.  Code,  sec.  261),  defined  the 
crime  of  rape  to  be  ''an  act  of  sexual  intercourse  accomplished 
with  a  female  not  the  wife  of  the  defendant  when  the  female 
is  under  the  age  of  eighteen.'*  The  phrase  ** sexual  inter- 
course" as  employed  in  this  definition  of  rape,  is  commonly 
understood,  we  think,  to  imply  an  actual  penetration.  This 
being  so,  it  is  evident  that  the  charge  of  the  court,  considered 
as  a  whole,  in  effect  required  the  jury  to  find  the  fact  of 
penetration  before  they  could  find  the  defendant  guilty. 

The  judgment  and  order  appealed  from  are  afi&rmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  14,  1917. 
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[dv.  No.  2055.    Second  Appellate  District. — ^April  17,  1917.] 

MATTHEW  BAILEY,  Respondent,  v.  T.  A.  BAKER,  Sheriflf 
of  the  County  of  Kern,  Appellant. 

Shebuts — Unexecuted  Process  at  Expiration  of  Teem — Duty  of 
Successor — Mandamus. — ^Under  the  provisions  of  section  4171  of 
the  Political  Code,  process  remaining  with  a  sheriff  unexecuted  at 
the  expiration  of  his  term  of  office  is  to  be  executed  by  his  successor, 
and  mandamiu  wiU  not  issue  to  compel  the  outgoing  sheriff,  after 
the  expiration  of  such  term,  to  complete  the  execution  of  partly  ex- 
ecuted process. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.    Milton  T.  Farmer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  W.  Wiley,  for  Appellant 

E.  L.  Foster,  Geo.  E.  Whitaker,  and  Chas.  A.  Bamhart 
for  Respondent 

CONREY,  P.  J. — ^The  defendant  appeals  from  a  judgment 
directing  the  issuance  of  a  peremptory  writ  of  mandate 
requiring  him,  as  sheriff  of  the  county  of  Eem,  to  take  pos- 
session of  and  deliver  to  the  plaintiff  certain  described  per- 
sonal property.  A  former  judgment,  rendered  in  October, 
1913,  after  an  order  sustaining  a  demurrer  to  the  petition, 
was  reversed  by  this  court.  For  a  statement  of  the  facts 
alleged  in  the  petition  we  refer  to  that  decision.  {Bailey  v. 
Baker,  28  Cal.  App.  537,  fl53  Pac.  242].)  The  case  was  tried 
by  the  superior  court  in  January,  1916,  and  the  present  appeal 
purports  to  be  from  a  judgment  rendered  on  February  9, 
1916. 

The  court  found  the  facts  in  accordance  with  the  allega- 
tions of  the  petition;  also  that  the  personal  property  de- 
scribed in  the  petition  was  not  claimed  by  any  person  other 
than  the  Security  Trust  Company;  also  that  after  having 
taken  possession  of  the  property  as  required  in  the  claim  and 
delivery  proceedings  in  the  action  of  Bailey  v.  Security  Trttsi 
Company,  the  defendant  sheriff  redelivered  the  same  to  that  ' 
corporation,  although  there  had  not  been  given  to  the  plain- 
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tiff  Bailey  any  notice  of  time  and  place  when  the  sureties 
would  justify,  and  the  sureties  did  not  justify  upon  the  re- 
delivery undertaking  which  had  been  given  by  the  Security 
Trust  Company  to  the  sheriff.  The  court  further  found  that 
the  term  of  defendant  Baker  as  sheriff  expired  in  January, 
1915,  and  that  from  and  after  that  date  one  D.  B.  Newell  was 
and  is  the  duly  elected,  qualified,  and  acting  sheriff  of  Kern 
County. 

Appellant  claims  that  the  judgment  should  be  reversed  for 
the  reason  that  a  writ  of  mandate  may  not  issue  against  an 
ex-sheriff  to  compel  him  to  perform  duties  under  process 
placed  in  his  hands  while  he  was  sheriff.  We  have  decided 
this  question  in  another  proceeding  incidental  to  the  present 
case.  (Ex  parte  Baker,  32  Cal.  App.  320,  [162  Pac  922].) 
That  was  a  Juibeas  corpus  proceeding  arising  out  of  an  order 
committing  Baker  to  the  custody  of  the  sheriff  for  contempt 
by  reason  of  his  refusal  and  neglect  to  comply  with  the  direc- 
tions of  the  writ  of  mandate  issued  in  this  case.  This  court 
held  that  the  duties  of  sheriff  under  the  facts  of  this  case 
were  controlled  by  section  4171  of  the  Political  Code,  wherein 
it  is  provided  that:  ''.  .  •  When  any  process  remains  with 
the  sheriff  unexecuted,  in  whole  or  in  part,  ...  at  the  ex- 
piration of  his  term  of  office,  said  process  shall  be  executed 
by  his  successor  or  successors  in  office.  ..."  Having  stated 
the  rulo  that  the  powers  of  the  office  shall  not  continue  to  be 
exercised  by  one  whose  term  has  expired,  we  said:  ** Unexe- 
cuted process  in  his  hands  does  not  lose  its  force,  but  the  power 
of  the  law  with  respect  to  such  process  thereafter  moves 
through  the  arm  of  the  new  officer,  to  whom  whatever  belongs 
to  the  office  should  be  delivered."  We  are  satisfied  with  the 
conclusions  reached  in  Ex  parte  Baker,  supra,  from  which 
the  further  conclusion  follows  that  the  appeal  should  be  sus- 
tained. 

The  judgment  is  reversed. 

James,  J.,  and  Shaw^  J.,  concurred. 
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[Orim.  No.  800.    Third  Appellate  District.— April  18,  1917.] 

THE   PEOPLE,  Respondent,  v.  E.  K.  WAKAO  and 
M.  ISHIHASHI,  Appellants. 

CRIMINAL  Libel — Information — Vbntje. — In  view  of  the  provisiona  of 
section  9  of  article  I  of  the  eonstitution  that  all  criminal  prosecu- 
tions for  libels,  indictments  found,  or  information  laid  for  publica- 
tions in  newspapers,  shall  be  tried  in  the  county  where  such  news- 
papers have  their  publication  ofBce,  or  in  the  county  where  the  party 
alleged  to  be  libeled  resided  at  the  time  of  the  alleged  publication, 
an  information  laid  in  a  county  other  than  that  wherein  the  news- 
paper was  published  must  allege  that  the  party  Hbeled  resided  in  the 
county  in  which  the  action  was  brought  in  order  to  give  the  eourt 
jurisdiction  of  the  offense. 

L>. — Residencs  of  Compiainino  Witness — Knowledge  of  District 
Attorney. — In  a  prosecution  for  criminal  libel  the  district  attorney 
is  presumed  to  know  the  residence  of  the  eomplaining  witness,  and 
the  defendant  is  not  charged  with  such  knowledge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac 
ramento  County,  and  from  an  order  denying  a  new  trial. 
Malcolm  C.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  P.  Henshall,  and  B.  B.  McMillin,  for  Appellants. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Bespondent 

CHIPMAN,  P.  J.— This  is  an  action  in  which  defendants 
were  accused,  by  information  laid  in  Sacramento  County,  of 
the  crime  of  libel,  as  follows:  **That  the  said  E.  K.  Wakao 

and  M.  Ishihashi  on  the day  of  December,  1915,  in  the 

County  of  Sacramento,  in  the  said  State  of  California,  and 
before  the  filing  of  this  information,  did  then  and  there  will- 
fully, unlawfully  and  maliciously  and  with  intent  thereby  to 
injury  (injure  t)  and  defame  one  Bisaburo  Hattori  and  to 
impeach  his  honesty  and  integrity  and  virtue  and  reputation 
and  to  expose  him,  the  said  Bisaburo  Hattori,  to  public  hatred 
and  contempt  and  ridicule,  did  compose,  print,  and  publish 
in  a  certain  newspaper  called  *The  Central  California  Times/ 
printed  and  published  in  the  County  of  Fresno,  State  of 
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California,  and  circulated  therein  and  which  said  newspaper 
was  then  and  there  circulated  and  published  in  the  County 
of  Sacramento,  State  of  California,  certain  false,  scandalous, 
malicious,  defamatory  and  libelous  words  of,  and  concerning 
the  said  Risaburo  Hattori,  in  the  Japanese  language,  as  fol- 
lows, to  wit :  [Then  follows  a  photographic  copy  of  the  news- 
paper article  and  its  alleged  translation.]  Contrary  to  the 
form,  force  and  eflPect  of  the  statute,"  etc. 

The  jury  returned  a  verdict  of  guilty  as  charged.  Defend- 
ants moved  for  a  new  trial  on  statutory  grounds,  and  also 
moved  in  arrest  of  judgment  on  the  ground  that  the  court 
*'has  not  and  never  had  any  jurisdiction  of  the  oflfense  charged 
in  the  information."  The  motions  were  denied,  whereupon 
defendants  were  sentenced  to  imprisonment  for  the  period  of 
one  year  each  in  the  county  jail.  They  appeal  from  the  judg- 
ment and  order  denying  their  motion  for  a  new  trial. 

The  principal  point  now  urged  for  a  reversal  of  the  judg- 
ment is  that  the  opurt  was  without  jurisdiction,  and  the  con- 
tention is  based  upon  the  failure  of  the  information  to  allege 
that  Hattori,  the  person  alleged  to  have  been  libeled,  resided 
in  Sacramento  County  at  the  time  said  newspaper  was  circu- 
lated therein. 

Section  9  of  article  I  of  the  constitution  of  the  state  pro- 
vides that  in  all  criminal  prosecutions  for  libels,  **  indictments 
found,  or  information  laid,  for  publication  in  newspapers 
shall  be  tried  in  the  county  where  such  newspapers  have  their 
publication  oflSce,  or  in  the  county  where  the  party  alleged  to 
be  libeled  resided  at  the  time  of  the  alleged  publication,  unless 
the  place  of  trial  shall  be  changed  for  good  cause." 

The  interpretation  put  upon  this  provision  of  the  constitu- 
tion by  the  attorney-general  is  that  **it  was  intended  to  give 
defendant  a  defense  in  the  event  the  offense  was  prosecuted 
in  any  other  county  than  Fresno  or  Sacramento";  that  it 
"does  not  prescribe  a  rule  of  pleading,  but  merely  shows  a 
rule  of  defense,"  and  hence  it  was  not  necessary  to  allege  in 
the  information  that  Hattori,  the  person  libeled,  was,  at  the 
time  the  libel  was  circulated  in  Sacramento  County,  a  resident 
therein.  If  this  be  true,  it  would  be  equally  true  that  had 
the  information  been  laid  in  Fresno  County  it  would  not  have 
been  necessary  to  allege  that  the  newspaper  mentioned  had 
its  "publication  oflSce"  in  that  county.  That  is  to  say — the 
information  charging  the  publication  of  the  offensive  article 
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to  have  been  made  in  a  newspaper  in  the  county  where  the 
information  is  laid  need  not  state  that  the  newspaper  had 
its  publication  oflSce  in  that  county;  nor,  if  the  information 
is  laid  in  another  county,  need  it  state  that  the  complainant 
resided  in  such  county.  We  cannot  assent  that  an  informa- 
tion constructed  on  such  interpretation  of  the  constitution 
would  be  sufficient. 

Under  the  constitution  of  1849  such  prosecutions  could  be 
made  in  any  county  in  the  state  where  the  newspaper  was  cir- 
culated.  It  was  said  in  Older  v.  Superior  Court,  157  Cal.  770, 
[109  Pac.  478] :  **The  prior  evil  especially  intended  to  be 
remedied  was  the  danger  of  prosecution  in  any  county  where 
the  libel  was  circulated,  with  power  to  select  any  judge  in  the 
state.  This  evil  was  remedied  by  limiting  the  venue  to  two 
counties  only,  that  of  the  place  of  publication,  and  that  of  the 
residence  of  the  complainant.'' 

Venue  means  place  of  trial  and  place  of  trial  means  the 
jurisdiction  of  the  court  which,  in  the  present  case,  is  limited 
by  the  constitution  to  one  of  the  two  counties  mentioned 
therein.  The  libelous  article  may  be  circulated  in  every  other 
county  in  the  state,  but  the  superior  court  has  no  jurisdiction 
to  bring  the  offender  to  trial  in  any  of  these  counties,  for 
the  reason  that  the  constitution  has  declared  that  jurisdiction 
resides  only  in  the  two  counties  specified.  It  seems  to  us 
that  to  confer  this  jurisdiction  it  is  essential  that  the  par- 
ticular facts  upon  which  it  depends  should  be  alleged. 

It  is  a  well-settled  principle  of  law  that  the  information  or 
indictment  must  allege  that  the  offense  was  committed  within 
the  jurisdiction  of  the  court.  {People  v.  Wong  Wang,  92  Cal. 
277,  281,  [28  Pac.  270] ) ;  and  this  is  the  code  rule.  (Pen. 
Code,  sec.  959.)  That  is,  the  information  must  allege  facts 
from  which  jurisdiction  will  be  made  to  appear.  In  the  pres- 
ent case  the  jurisdiction  depended  upon  the  fact  that  the 
party  libeled  resided  in  Sacramento  County,  and  this  fact 
should  have  been  alleged  in  the  information. 

In  Henderson  v.  Palmer  Union  OU  Co.,  29  Cal.  App.  451, 
[156  Pac.  65],  it  was  held  that  jurisdiction  to  appoint  a  re- 
ceiver, under  section  565  of  the  Code  of  Civil  Procedure,  upon 
the  dissolution  of  a  corporation,  resides  alone  in  the  county 
where  the  corporation  carries  on  its  business,  or  has  its  prin- 
cipal place  of  business ;  and  that  where  an  application  based 
upon  a  verified  complaint  which  failed  to  show  that  the  county 
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in  which  the  action  was  brought  was  the  county  in  which  the 
corporation  had  its  principal  place  of  business  or  carried  on 
its  business,  the  court  was  without  jurisdiction  to  make  the 
appointment 

The  rule  of  pleading  in  criminal  law  should  not  be  less 
exacting.  It  was  held  in  People  v.  Cohen,  118  Cal.  74,  [50 
Pac.  20],  that  in  an  indictment  for  perjury  it  must  be  shown 
therein  that  the  violated  oath  was  administered  by  competent 
authority.  In  that  case  it  was  alleged  that  the  oath  was  taken 
before  a  judge  of  the  superior  court  sitting  as  a  magistrate 
and  was  administered  by  the  acting  deputy  county  derk. 
The  judgment  of  conviction  was  reversed  on  the  ground  that 
the  indictment  failed  to  show  competent  authority  to  admin- 
ister the  oath  for  the  reason  that  the  judge  sitting  as  a 
magistrate  alone  had  such  authority.  The  court  said:  **But, 
assuming  that  the  magistrate  may  competently  employ  a  clerk 
or  other  officer  to  perform  this  function,  it  is  obvious  that  it 
should,  to  show  authority  in  such  officer,  be  alleged  that  the 
act  was  done  at  the  direction  of  the  magistrate.  There  is 
no  such  averment  here  except  it  be  by  mere  inference  or  legal 
conclusion,  and  that  is  not  sufficient.  The  fact  being  material, 
it  must  be  directly  averred  to  satisfy  the  rules  of  pleading, 
even  in  a  civil  action,  and,  a  fortiori,  in  a  criminal  pleading." 

In  People  v.  TerrUl,  127  Cal.  99,  100,  [59  Pac.  836,  837], 
the  court  said:  **It  is  an  elementary  principle  of  criminal 
law  that  the  indictment  or  information  must  state  that  a 
crime  haa  been  committed,  either  by  direct,  positive  averment 
in  the  language  of  the  statute,  or  its  equivalent,  or  by  stating 
facts  which  show  that  such  crime  has  been  committed.  In  no 
case  will  the  indictment  be  aided  by  imagination  or  presump- 
tion. The  presumptions  are  all  in  favor  of  innocence  and  if 
facts  stated  may  or  may  not  constitute  a  crime  the  presump- 
tion is  that  no  crime  is  charged."  The  rule  was  much  dis- 
cussed in  People  v.  Schmiiz,  7  Cal.  App.  330,  365,  [15  L.  R.  A. 
(N.  S.)  717,  94  Pac.  407,  419],  and  see  opinion  of  supreme 
court  on  petition  for  hearing  in  that  court.  Not  only  is  it 
essential  that  a  crime  be  charged,  but  it  must  also  appear 
that  the  court  has  jurisdiction  to  hear  and  determine  the  case. 

There  are  three  cases  reported  in  which  the  prosecution  was 
at  the  residence  of  the  complainant :  In  re  Kowalsky,  73  Cal. 
120,  124,  [14  Pac.  399] ;  PeopU  v.  MUler,  122  Cal.  84,  [54 
Pac.  523] ;  Older  v.  Superior  Court,  157  Cal.  770,  [109  Pac. 
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478] ;  and  in  each  case  the  residence  of  the  party  libeled  was 
directly  alleged  to  be  in  the  county  where  the  information  was 
laid.  The  question  at  bar,  therefore,  was  not  involved.  The 
Eowalsky  and  Older  cases  are  cited  by  the  attorney-general, 
but  we  find  nothing  in  them  to  support  his  contention. 

According  to  the  theory  of  the  prosecution  the  information 
would  be  sufficient  if  silent  as  to  the  residence  of  the  prose- 
cuting witness,  or  the  place  where  the  newspaper  has  its  pub- 
lication office.  Suppose  an  information  thus  framed  were 
laid  in  a  county  where  the  publication  office  was  not  situated 
and  where  the  complainant  did  not  reside.  Upon  habeas 
carpus  the  defendant  could  not  find  relief  against  the  warrant 
of  arrest,  since,  on  the  attorney-general's  theory,  the  informa- 
tion would  be  sufficient  on  its  face.  Defendant  would  be 
compelled  to  appear  and  answer  or  demur.  His  demurrer 
would  not  avail  him  for  the  same  reason  that  his  discharge 
on  habeas  corpus  must  be  denied.  To  do  the  only  thing  open 
to  him  he  must  plead  not  guilty.  Obviously,  to  make  out 
a  case  where  the  information  is  laid  in  a  county  other  than 
that  in  which  the  newspaper  has  its  publication  office,  the 
prosecution  must  prove  that  the  complainant  resided  in  such 
county  at  the  time  the  alleged  newspaper  article  was  circu- 
lated therein.  It  is  not  for  the  defendant  to  make  negative 
proof  otherwise  than  to  controvert  such  fact.  The  fact  is  to 
be  established  by  the  prosecution  as  an  essential  element  of 
the  power  of  the  court  to  try  the  case.  Otherwise  the  news- 
paper publisher  is  thrown  back  into  the  midst  of  the  evil  from 
the  consequences  of  which  the  constitution  was  intended  to 
protect  him.  True,  he  could  not,  in  the  case  supposed,  be 
legally  convicted,  but  he  could  be  put  to  the  expense  and 
annoyance  of  submitting  to  compulsory  appearance  in  a 
county  remote  from  the  place  of  publication  or  remote  from 
the  residence  of  the  complainant,  whereas,  if  defendants'  posi- 
tion be  sound,  as  we  think  it  is,  he  can  have  present  and 
speedy  relief  by  habeas  corpus  and  the  prosecution  would  be 
forced  to  seek  the  forum  which  the  constitution  has  provided. 

The  district  attorney  is  presumed  to  know  the  residence  of 
the  complaining  witness.  The  defendant  is  not  charged  with 
such  knowledge.  The  fact,  as  we  have  said,  is  essential  to 
jurisdiction.  Upon  every  principle  or  pleading  this  juris- 
dictional fact  should  be  stated  in  the  information. 
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Other  questions  are  presented  by  the  record,  but  as  they 
may  not  arise,  should  there  be  a  new  trial,  we  refrain  from 
noticing  them. 

The  judgment  and  order  are  reversed. 

Hart,  J.|  and  Bumetti  J.,  concurred. 


[CrisL  No.  669.    Tint  Appellate  District.— April  18,  1917.] 
THE  PEOPLE,  Respondent,  ▼•  A.  L.  GIBSON,  Appellant 

C^iciNAL  Law — E>ni>ZNOK — ^Dting  Diclabations. — Dying  declarations 
as  competent  evidence  are  restricted  to  the  cause  of  death  and  the 
circumstances  immediatelj  attending  it  as  part  of  the  res  gestae. 

Id. — ^MuBDEB — Abobttom  —  Statement  op  Defendant  —  Evn>BNGB  — 
Dtino  Deoiabation. — ^In  a  prosecution  for  murder  resulting  from 
the  performance  of  an  abortion,  a  statement  made  bj  the  deceased 
about  fifteen  minutes  before  her  death,  that  the  defendant  per- 
formed the  operation  on  a  stated  date,  and  that  he  told  her  he  had 
not  lost  a  case  in  thirtj  years,  followed  bj  the  declaration  that  she 
was  dying,  is  admissible  evidence  as  part  of  the  res  gestae,  as  it  is 
fair  to  infer  that  the  statement  attributed  to  the  defendant  was 
made  just  before  the  operation. 

Id.  —  CBEDmnjTT  of  Witnesses  —  Instbuotion  —  Appuoabilitt  of 
Tests  to  Testimony  of  Defendant. — ^An  instruction  which  sub- 
mits the  testimony  of  the  defendant,  who  testified  in  his  own  behalf, 
to  the  usual  and  general  tests  of  credibility  in  common  with  that  of 
the  other  witnesses,  is  not  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  trial. 
W.  A.  Beasly,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  A.  Qabrid,  and  Qeo.  T.  Eerr,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  John  H.  Riordan,  Deputy 
Attomey-Gteneral,  Arthur  M.  Free,  District  Attorney,  and 
Archer  Bowden,  Deputy  District  Attorney,  for  Respondent. 

KERRIGAN,  J. — ^The  defendant  was  convicted  of  murder 
in  the  second  degree  and  sentenced  to  imprisonment  in  tho 
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state  prison  for  the  term  of  twenty  years.  This  appeal  is 
from  the  judgment  and  from  an  order  denying  defendant's 
motion  for  a  new  trial. 

On  July  26,  1916,  Mrs.  Madeline  C.  Silveria,  realizing  that 
she  was  about  to  die  as  the  result  of  an  operation  for  abortion 
performed  upon  her  by  the  defendant,  made  a  dying  declara- 
tion in  which  she  stated  that  the  defendant  performed  an 
abortion  on  her  on  July  4,  1916,  and  then  added:  ''He  told 
me  he  had  not  lost  a  case  in  thirty  years,  and  now  I  am  dying, 
now  I  am  going  to  die.*'  Within  fifteen  minutes  after  mak- 
ing the  declaration  she  died.  In  support  of  the  appeal  de- 
fendant insists  that  the  court  erred  in  admitting  in  evidence 
that  part  of  the  dying  woman's  statement  above  quoted. 

Dying  declarations  as  competent  evidence  are  restricted  to 
the  cause  of  death  and  the  circumstances  immediately  attend- 
ing it  as  part  of  the  res  gestae.  (Code  Civ.  Proc.,  sec  1870, 
subd.  4;  People  v.  Fong  Ah  Sing,  64  Cal.  253,  256,  [28  P«^c. 
233] ;  People  v.  Lee  Ah  Chuck,  66  Cal.  662,  [6  Pac.  859] .) 
From  the  record  it  is  fair  to  infer  that  the  statement  attrib- 
uted to  the  defendant  was  made  just  before  the  operation; 
but  whether  it  was  made  then,  or  at  the  time  of,  or  imme- 
diately following  it,  it  certainly  sheds  some  light  on  the 
occurrence,  and  was  in  fact  a  part  of  the  res  gestae  of  the 
operation;  hence  was  admissible  evidence.  In  the  case  of 
People  V.  Cipolla,  155  Cal.  224,  [100  Pac.  252],  the  rule  is 
given  as  follows  (syllabus) :  *'The  dying  declarations  of  the 
deceased,  shown  to  have  been  made  under  circumstances  of 
approaching  death,  were  admissible  and  competent  to  cover 
all  of  the  res  gestae,  including  not  only  the  actual  facts  of  the 
assault  and  the  circumstances  surrounding  it,  but  also  the 
matters  immediately  antecedent  thereto  and  having  a  direct 
causal  connection  with  the  assault,  as  well  as  acts  immediately 
following  the  assault  and  so  closely  connected  therewith  as  to 
form  part  of  the  occurrence.  Under  this,  his  statement  is 
admissible  to  show  that  immediately  after  the  murderous 
assault  his  body  was  carried  and  thrown  into  the  river,  and 
that  he  crawled  out  at  about  the  place  where  he  was  thrown 
in,  by  means  of  brush  at  that  place,  of  which  he  caught  hold 
and  climbed  out,  when  he  could  go  no  further  and  lay  down." 
In  People  v.  Brewer,  19  Cal.  App.  742,  745,  [127  Pac.  806], 
testimony  of  a  question  put  to  the  decedent  and  her  answer 
thereto,  to  the  effect  that  she  was  in  good  health  at  the  time 
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of  the  operation,  admitted  as  part  of  her  dying  declaration, 
related  in  truth,  says  the  court,  to  the  res  gestfie  of  the  opera- 
tion which  resulted  in  her  death,  and  for  that  reason  was 
admissible.  (See,  also.  People  v.  Roach,  17  Cal.  297;  People 
Y.  Linares,  142  Cal.  17,  [75  Pac.  308].) 

Defendant  also  insists  that  the  dying  declaration  of  the 
deceased  was  not  corroborated,  and  that  therefore  the  judg- 
ment should  be  reversed  This  position  is  based  upon  the  pro- 
visions of  section  1108  and  section  1111  of  the  Penal  Code. 
The  former  section  provides  that  upon  a  prosecution  for  pro- 
curing an  abortion  the  defendant  cannot  be  convicted  upon 
the  testimony  of  the  woman  on  whom  the  offense  was  com- 
mitted unless  she  is  corroborated  by  other  evidence.  Section 
1111  provides  that  a  conviction  cannot  be  had  upon  the  tes- 
timony of  an  accomplice  unless  it  be  corroborated  by  such 
other  evidence  as  shall  tend  to  connect  the  defendant  with 
the  commission  of  the  offense.  As  to  the  first  of  these  sec- 
tions, it  would  seem  to  be  a  sufficient  answer  to  the  defend- 
ant's contention  to  say  that  this  is  not  a  prosecution  for  pro- 
curing an  abortion — ^the  defendant  is  charged  with  murder. 
As  to  section  1111,  perhaps,  suffice  it  to  say  that  it  is  inap- 
plicable to  this  case  for  the  reason  that  the  deceased  could 
not  well  be  regarded  as  an  accomplice  in  her  own  death,  but 
should  rather  be  considered  a  victim  of  the  offense.  However 
that  may  be,  and  conceding,  for  the  purpose  of  the  argument 
only,  that  those  sections — which  were  read  to  the  jury — are 
applicable  to  the  facts  of  this  case,  still  the  case  cannot  be  re- 
versed for  the  simple  reason  that  the  dying  declaration  is 
abundantly  corroborated  in  every  essential  respect. 

The  defendant  further  insists  that  the  court  erred  in  giv- 
ing the  following  instruction:  **A  witness  is  presumed  to 
speak  the  truth.  This  presumption  however  may  be  rebutted 
by  the  manner  in  which  he  testifies,  by  the  character  of  his 
testimony  for  truth,  honesty,  or  integrity,  or  his  motives,  or 
by  contradictory  evidence.  In  determining  the  credit  to  be 
given  to  the  testimony  of  a  witness  you  may  take  into  con- 
sideration the  conduct,  appearance,  and  manner  of  the  wit- 
ness while  on  the  stand;  his  interest,  if  any,  in  the  result  of 
the  trial;  the  motives  which  actuate  such  witness  in  testify- 
ing; the  reasonableness  or  unreasonableness  of  his  testimony; 
the  candor  or  lack  of  candor  with  which  he  testifies ;  his  rela- 
tion or  feeling  toward  the  parties,  and   the   probability  or 
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improbability  of  bis  statements  being  true  wben  considered 
with  reference  to  all  the  other  evidence,  facts  or  circumstances 
in  the  case.  A  witness  who  willfully  testifies  falsely  as  to 
any  material  fact  in  giving  his  testimony  is  to  be  distrusted 
in  other  parts  of  his  testimony.  This  instruction  applies  to 
the  defendant  as  well  as  to  all  other  witnesses.'* 

We  do  not  concur  in  appellant's  criticism  of  this  instruc- 
tion. It  does  not  single  out  and  unfavorably  comment  on  the 
defendant's  testimony,  as  was  done  in  the  case  of  People  v. 
Mmghs,  149  Cal.  253,  [86  Pac.  187],  relied  upon  by  the  de- 
fendant. It  merely  submits  the  testimony  of  the  defendant, 
who  testified  in  his  own  behalf,  to  the  usual  and  general  tests 
of  credibility  in  common  with  that  of  the  other  witnesses. 
It  is  not  erroneous.  {State  v.  Wells,  111  Mo.  533,  [20  S.  W. 
232] ;  State  v.  Bartlett,  50  Or.  440,  [126  Am.  St  Rep.  751, 
93  Pac.  243,  19  L.  E.  A.  (N.  S.)  802,  814] ;  People  v.  Bartol, 
24  Cal.  App.  659,  665,  [142  Pac.  510].) 

Other  instructions  are  complained  of,  but  we  think  the 
court's  charge  as  a  whole  fairly  covered  the  law  applicable 
to  the  facts  of  the  case. 

We  regret  to  have  occasion  in  this  case  as  in  others  to  refer 
to  the  conduct  of  the  district  attorney  in  the  trial  of  the 
cause.  Our  sense  of  justice  is  often  shocked  by  the  unfair 
questions  and  general  demeanor  of  certain  prosecuting  offi- 
cers; but  in  the  case  at  bar,  while  certain  actions  of  the  dis- 
trict attorney  deserve  censure  we  are  unable  to  say  that  there 
was  such  willful  persistence  in  misconduct  as  to  require  a 
reversal  of  the  judgment. 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  14,  1917,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — ^In  denying  the  application  for  a  hearing 
in  this  court  after  decision  by  the  district  court  of  appeal 
of  the  first  appellate  district  we  deem  it  proper  to  say : 

First:  In  regard  to  the  objection  to  the  admission  in  evi- 
dence of  that  portion  of  a  dying  declaration  detailing  a  state- 
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ment  made  by  the  defendant,  a  sufficient  answer  is  contained 
in  the  statement  of  the  district  court  of  appeal  substantially 
to  the  effect  that  it  is  a  fair  inference  from  the  record  that 
the  statement  attributed  to  the  defendant  was  made  just 
before  the  operation  and  as  an  inducement  thereto,  and  that 
it  therefore  constitutes  part  of  the  res  gestae  of  the  opera- 
tion. We  do  not  desire  to  be  understood  as  giving  our  ap- 
proval to  that  portion  of  the  opinion  substantially  stating 
that  it  could  properly  have  been  held  a  part  of  such  res  gestae 
if  made  subsequent  to  the  operation. 

Second:  Upon  the  question  of  the  corroboration  of  the 
dying  declaration  of  deceased  by  other  evidence,  a  sufficient 
answer  to  the  objection  of  appellant  in  so  far  as  the  petition 
for  hearing  in  this  court  is  concerned  is  to  be  found  in  the 
conclusion  of  the  district  court  of  appeal  **that  the  dying 
declaration  is  abundantly  corroborated  in  every  essential  re- 
spect*' Our  order  denying  a  hearing  in  this  court  is  not  to 
be  taken  as  an  intimation  of  our  approval  of  that  portion 
of  the  opinion  which  intimates  that  the  deceased  could  not 
be  regarded  as  an  accomplice  whose  testimony  required  cor- 
roboration under  the  provisions  of  section  1111  of  the  Penal 
Code.  Nor  is  our  denial  to  be  taken  as  intimating  an  opinion 
one  way  or  the  other  on  the  question  of  the  application  of 
section  1108  of  the  Penal  Code. 

The  application  for  a  hearing  is  denied. 


[C!t.  No.  2086.    First  Appellate  District.— Aprfl  19,  1»17.] 

H.  LUFT,  Appellant,  v.  KRIKOE  H.  ABAKELIAN  et  aL, 
Respondents. 

SPianO    PEBrORMANOB-^GONTRAGT    FOB   PUROHASX   OF   RXAI*   ESTATS — 

OsTENsiBLB  AoENOT. — ^Where  in  entering  into  a  contract  for  the 
purchase  and  sale  of  real  estate  the  purchaser  had  no  actual  notice 
that  the  person  with  whom  he  was  contracting  was  not  the  actual 
owner  of  the  property,  and  did  not  at  any  time  during  his  dealings 
with  such  person  believe,  or  have  cause  to  believe,  that  the  latter 
was  acting  or  purporting  to  act  as  the  agent  for  the  real  owner,  he 
cannot  specifically  enforce  the  contract  against  the  owncrr  on  the 
theory  of  ostensible  agency,  since  it  is  the  rule  that  he  who  seeks  to 
ehai]|;e  a  supposed  principal  with  the  obligations  resulting  from  the 
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actlB  and  conduct  of  an  alleged  ostensible  agent  most  show  that  he 
himself  was  cognizaDt  of  the  facts  which  gave  color  to  the  alleged 
ostensible  agency,  and  caused  him  to  believe  that  the  person  he  dealt 
with  was  acting  in  the  capacity  of  an  agent  rather  than  aa  a 
principaL 

lb. — Assumption  of  Obligations  iNcinutED  bt  Ag»nt — Insufwount 
Batification. — The  fact  that  the  owner,  while  repudiating  the  acts 
and  conduct  of  the  alleged  agent,  offered  in  one  or  two  instances  to 
assume  some  of  the  smaller  and  comparatively  inconsequential  obli- 
gations incurred  by  the  alleged  agent  under  similar  contracts,  did 
not  constitute  a  ratification  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    George  B.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Drew  &  Drew,  for  Appellant. 

E.  A.  Williams,  for  Respondents. 

LBNNON,  P.  J.— In  this  action  the  plaintiflP  sought  to 
compel  the  defendants  to  specifically  perform  a  certain  con- 
tract for  the  purchase  and  sale  of  real  estate  which  had  been 
entered  into  by  the  plaintiff  with  a  third  party  named  Klein 
who,  it  appears,  was  doing  business  under  the  name  of  the 
'*New  York  Real  Estate  and  Building  Company." 

The  plaintiff's  cause  of  action  proceeded  upon  the  theory 
that  EHein  was  not  the  owner  of  the  property  purchased,  but 
was  the  agent  of  the  defendants  in  the  transaction  in  suit. 
The  trial  court,  however,  found  that  Klein,  when  executing 
the  contract  in  suit,  was  acting  for  himself  and  not  as  the 
agent  of  the  defendants.  This  finding  supports  the  judgment 
entered  in  favor  of  the  defendants,  which  in  turn  finds  ample 
support  in  the  evidence  adduced  upon  the  whole  case,  which 
in  substance  is  as  follows:  The  defendants  are  husband  and 
wife.  The  wife  apparently  had  no  relation  to  the  contract  in 
controversy,  and  was  in  no  way  interested  in  the  property 
save  as  the  wife  of  the  defendant  Klrikor  H.  Arakelian.  There- 
fore in  this  opinion  we  shall  deal  only  with  the  husband,  and 
shall  refer  to  him  as  the  defendant. 

The  real  property  which  was  the  subject  of  the  contract 
in  suit,  stood  of  record  in  the  name  of  the  defendant.  On 
January  6,  1914,  the  plaintiff  entered  into  an  oral  a^^eem^nt 
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with  Elein  for  the  purchase  of  four  residence  lots  at  the  price 
of  three  hundred  dollars  per  lot,  which  lots  were  part  of  a 
tract  of  land  situated  in  Fresno  County,  and  known  and 
designated  upon  an  unrecorded  map  as  ''German  Park.'' 
The  record  title  to  this  tract  at  the  time  of  the  execution  of 
the  contract  in  suit  stood  in  the  name  of  the  defendant.  Inci- 
dentally the  New  York  Real  Estate  and  Building  Company 
contracted,  at  the  time  of  the  execution  of  this  contract,  with 
the  plaintiff  to  erect  a  dwelling-house  on  one  of  the  purchased 
lots.  By  the  terms  of  the  sale  ten  per  cent  of  the  purchase 
price  was  to  be  paid  down  and  the  balance  in  specified  install- 
ments. The  plaintiff,  in  accordance  with  the  terms  of  the  sale, 
paid  to  Klein  the  sum  of  $980,  which  left  a  balance  of  one 
hundred  dollars  due  to  Klein  on  the  original  agreement,  but 
which  it  was  stipulated  was  not  to  be  paid  to  Klein  until  the 
dwelling-house  had  been  erected.  When  the  sum  of  $980  had 
been  paid  to  Klein  he  absconded  without  completing  his  con- 
tract, and  the  plaintiff  thereupon  tendered  the  balance  of 
one  hundred  dollars  due  to  the  wife  of  the  defendant.  At 
the  time  the  contract  was  entered  into,  Klein,  under  the  name 
of  the  *'New  York  Real  Estate  and  Building  Company,"  was 
advertising  the  (Jerman  Park  property  for  sale,  and  the  plain- 
tiff never  knew  of  the  defendant's  connection  with  the  prop- 
erty, and  never  had  any  dealings  with  him.  The  defendant, 
however,  had  knowledge  of  the  fact  that  Klein  was  adver- 
tising the  property  for  sale,  and  that  he  was  doing  so  by  ref- 
erence to  the  unrecorded  German  Park  map.  But  prior  to  the 
making  of  the  contract  of  purchase  and  sale  with  the  plain- 
tiff, Klein  had  entered  into  a  conditional  contract  of  purchase 
and  sale  with  the  defendant  of  the  entire  tract  of  land  com- 
prising the  so-called  German  Park  at  the  agreed  price  of 
two  thousand  dollars  per  acre,  or  thirty-seven  thousand  five 
hundred  dollars,  payable  under  certain  conditions  and  in 
specified  installments.  This  conditional  contract  of  sale  pro- 
vided, among  other  things,  that  if  while  complying  with  the 
conditions  of  the  contract  concerning  the  payment  of  the  pur- 
chase price  Klein  sold  any  lots  in  the  tract,  the  defendant 
would  execute  to  him  a  deed  to  said  lots.  This  contract  was 
not  recorded  at  the  time  the  plaintiff  entered  into  his  contract 
with  Klein.  When  Klein  absconded,  the  defendant  procured 
other  lands  belonging  to  him  and  adjoining  the  tract  condi- 
tionally sold  to  Klein,  to  be  platted  and  added  to  the  map 
99  gti.  App.— 89 
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known  as  Gterman  Park,  and  at  the  same  time  caused  the  name 
of  the  map  to  be  changed  to  that  of  *'Ara  Park.'* 

Counsel  for  plaintiff  concedes  that  the  evidence  as  above 
outlined  would  not  have  supported  a  finding  that  the  relation 
of  principal  and  agent  actually  existed  between  Klein  and  the 
defendant,  but  earnestly  contends  that  it  would  have  sup- 
ported and  should  have  compelled  a  finding  of  ostensible 
agency  in  Klein.  This  contention  we  think  is  disposed  of 
by  the  fact  that  the  evidence  shows  aflSrmatively  that  the 
plaintiff  had  no  actual  notice  of  the  defendant's  relation  to 
the  property,  and  does  not  show,  nor  tend  to  show,  that  the 
plaintiff  at  any  time  during  his  dealings  with  Klein  believed 
or  had  cause  to  believe  that  the  latter  was  acting  or  purporting 
to  act  as  the  agent  for  the  defendant;  and  it  is  well  settled 
that  he  who  seeks  to  charge  a  supposed  principal  with  the 
obligations  resulting  from  the  acts  and  conduct  of  an  alleged 
ostensible  agent  must  show  that  he  himself  was  cognizant  of 
the  facts  which  gave  color  to  the  alleged  ostensible  agency,  and 
caused  him  to  believe  that  the  person  he  dealt  with  was  acting 
in  the  capacity  of  an  agent  rather  than  as  a  principal.  (Civ. 
Code,  sec.  2300;  Harris  v.  San  Diego  Flume  Co.,  87  Cal.  526, 
[25  Pac.  758] ;  Bodgers  v.  Peckham,  120  Cal.  238,  [52  Pac. 
483] ;  Oosliner  v.  Or  angers'  Bank  of  California,  124  Cal.  225, 
[56  Pac.  1029].) 

The  fact  that  the  defendant,  while  repudiating  the  acts  and 
conduct  of  Klein,  offered  in  one  or  two  instances  to  assume 
some  of  the  smaller  and  comparatively  inconsequential  obli- 
gations incurred  by  Klein  under  similar  contracts  did  not  con- 
stitute a  ratification  of  the  plaintiff's  contract  with  Klein. 

The  judgment  appealed  from  is  affirmed. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  18,  1917. 
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[Grim.  No.  537.    Second  Appellate  District— April  19,  1W7.] 

THE  PEOPLE,  Respondent,  v.  R.  L.  STOCKTON,  Appellant. 

Cbiminal  Law — Murder — EviDENCfB — Confession — Cure  of  Error. — 
La  a  prosecution  for  the  crime  of  murder  the  defendant  is  not  preju- 
diced by  the  alleged  erroneous  admission  in  eridence  over  his  objec- 
tion of  a  purported  confession  made  bj  him  to  the  district  attorney, 
where  he  voluntarily  became  a  witness  in  his  own  behalf  and  as  such 
witness  testified  that  he  had  heard  his  confession  read  to  the  court, 
and  that  the  facts  were  therein  truly  stated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County,  and  from  an  order  denying  a  new  triaL  Howard  A. 
Peairs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  C.  Dorris,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke,  Dep- 
aty  Attorney-General,  for  Respondent 

CONREY,  P.  J. — ^Defendant  was  convicted  of  the  crime  of 
murder  in  the  first  degree  and  sentenced  to  imprisonment  for 
life.  He  appeals  from  the  judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  defendant  having  had  a  quarrel  with  one  Brown,  pur- 
chased a  revolver  and  went  out  to  look  for  Brown,  whom  he 
found  in  a  saloon  in  the  city  of  Bakersfield.  One  Leland 
Mull  was  standing  at  the  bar  next  to  Brown.  The  defendant 
fired  in  their  direction,  intending  to  hit  Brown,  but  instead 
thereof  hit  and  killed  Mull. 

It  is  urged  by  defendant's  counsel  in  support  of  the  appeal 
that  the  evidence  in  this  case  was  not  sufficient  to  warrant  a 
conviction  because  (1)  the  defendant  shot  twice,  while  there 
is  evidence  that  at  least  four  shots  were  fired;  (2)  when  he 
was  shot  the  deceased  fell  in  the  direction  opposite  to  that  in 
which  he  would  have  fallen  had  the  defendant  fired  the  fatal 
shot  There  is  evidence  from  which  the  jury  might  have  be- 
lieved that  at  the  time  of  the  killing  four  shots  were  fired,  but 
there  is  no  testimony  that  at  that  time  and  place  any  shooting 
was  done  by  any  person  other  than  the  defendant.    The  evi- 
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dence  dearly  and  convincingly  tends  to  show  that  Mull  was 
killed  by  the  first  shot.  The  evidence  does  not  conclusively 
show  that  the  deceased  fell  in  a  direction  opposite  to  that  in 
which  he  would  have  fallen  had  the  defendant  fired  the  fatal 
shot.  A  reading  of  the  entire  testimony  convinces  us  that 
the  evidence  is  amply  suflBcient  to  warrant  the  conviction. 

The  next  point  urged  is  that  the  court  erred  in  admitting 
over  defendant's  objection  a  purported  confession  made  by  the 
defendant ;  also  that  the  purported  confession  contained  state- 
ments of  facts  not  in  the  nature  of  a  confession  of  guilt,  and 
that  the  defendant  was  compelled  to  be  a  witness  against  him- 
self. The  so-called  confession  consisted  of  questions  pro- 
pounded by  the  district  attorney  and  answers  made  by  the 
defendant.  James  Price,  a  court  reporter,  was  present  and 
took  down  the  statements  in  shorthand  and  afterward  tran- 
scribed his  notes.  At  the  trial  he  testified  to  these  facts  and 
identified  the  document,  stating  that  it  was  a  correct  tran- 
script of  the  statement  as  made  by  the  defendant,  but  did  not 
directly  testify  to  the  contents  thereof.  It  was  then  read  to 
the  jury  by  the  district  attorney.  It  is  unnecessary  to  dis- 
cuss the  legal  propositions  presented  by  counsel,  or  the  author- 
ities in  support  thereof,  under  which  he  claims  that  this  evi- 
dence was  wrongfully  received.  The  defendant  voluntarily 
became  a  witness  in  his  own  behalf,  and  as  such  witness  tes- 
tified that  he  had  heard  his  confession  read  to  the  court,  and 
that  the  facts  were  therein  truly  stated.  Assuming  without 
deciding  that  there  was  error  in  the  court's  original  ruling 
upon  the  objections,  it  is,  as  to  any  claim  of  prejudicial  error, 
fully  cured  by  this  testimony  of  the  defendant.  We  fail 
to  find  anything  in  the  record  to  support  the  claim  that  de- 
fendant was  compelled  to  testify  against  himself. 

Finally  it  is  claimed  that  the  court  erred  in  refusing  to 
allow  testimony  to  prove  that  shots  were  fired,  other  than 
two  which  were  fired  by  the  defendant.  This  point  relates  to 
questions  asked  of  certain  witnesses  for  the  purpose  of  show- 
ing that  a  shot  fired  by  the  defendant  after  he  stepped  out 
of  the  saloon  did  not  go  through  the  door,  but  struck  against 
a  baseboard  next  to  the  bootblack  stand  on  the  outside  of  the 
building.  There  was  no  witness  who  saw  the  shooting  that 
was  done  outside  of  the  building,  other  than  the  defendant 
himself.  He  testified  that  he  fired  one  shot  while  in  the  saloon, 
and  that  after  he  backed  out  of  the  door  of  the  saloon  he  shot 
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again,  but  not  toward  the  saloon.  ''Q.  Where  did  yon  shoot 
when  yon  were  outside,  Mr.  Stockton t  A.  Well,  sir;  I  shot 
on  the  sidewalk  or  near  the  bootblack  stand."  No  testimony 
was  introduced  directly  contradicting  the  statement  that  de- 
fendant fired  a  shot  toward  the  bootblack  stand.  In  accord- 
ance with  a  request  made  by  the  defendant,  the  jury  was 
permitted  to  view  the  entire  premises,  both  inside  and  out- 
side of  the  saloon.  They  examined  the  bullet  hole  in  the  door, 
which  according  to  the  prosecution's  theory  was  caused  by 
a  shot  fired  by  the  defendant  after  he  backed  out  of  the 
saloon,  and  which  according  to  the  defendant's  theory  was 
caused  by  a  shot  fired  by  some  other  person.  They  also  exam- 
ined the  place  where  tiie  defendant  claimed  that  the  second 
shot  fired  by  him  struck  the  bootblack  stand.  When  the  de- 
fendant was  arrested,  soon  after  the  shooting  took  place,  he 
had  on  his  person  a  revolver  in  which  two  of  the  cartridges 
had  been  discharged.  While  this  fact  may  be  taken  as  cor- 
roboration of  the  defendant's  testimony  that  he  fired  only 
two  shots,  it  is  not  necessarily  conclusive  of  the  question. 
Neither  is  this  matter  of  prime  importance  in  determining  the 
case  against  the  defendant,  in  view  of  the  fact  to  which  we 
have  referred,  that  the  direct  testimony  points  most  strongly 
to  the  fact  that  Mull  was  killed  by  the  first  of  the  shots  that 
were  fired. 
The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourti 
after  judgment  in  the  district  court  of  appeal^  was  denied 
by  the  supreme  court  on  June  IS,  1917. 
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[Cir.  No.  2323.    Second  Appellate  District.— April  19,  1917.] 

WILLIAM  E.  HAMILTON,  Petitioner,  v.  WALTER 
MALLARD,  as  City  Assessor  of  the  City  of  Los  Angeles^ 
et  al..  Respondents. 

PuBUO  Ofpiob— Pkbfoiimancb  op  Dxjtt  by  D«  Pacto  Offioeb— Man- 
damus BT  Taxpayer. — A  writ  of  mandate  will  not  iflsue  at  the  in- 
stance of  a  dtj  taxpayer  to  compel  an  alleged  de  jure  citj  assessor 
to  perform  the  duties  of  such  office,  where  the  same  are  being  per- 
formed bj  a  countj  assessor  under  claim  and  color  of  right  with 
the  acquiescence  of  the  city  council  and  the  citj  assessor  de  jure, 
as  the  question  of  the  right  to  the  office  is  one  for  litigation  in  a 
direct  proceeding  between  the  parties  directlj  interested. 

APPLICATION  for  a  Writ  of  Mandate  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  compel  the  performance  of  the  duties  of  city  assessor. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  R.  Scott,  and  James,  Smith  &  McCarthy,  for  Petitioner. 

Albert  Lee  Stephens,  City  Attorney,  and  C.  B.  Penn,  Dep- 
uty City  Attorney,  for  Respondents. 

SHAW,  J. — This  is  an  original  proceeding  instituted  by 
petitioner  as  the  owner  of  property  in  the  city  of  Los  An- 
geles for  a  writ  of  mandate  to  be  directed  to  Walter  Mallard, 
as  city  assessor  of  the  city  of  Los  Angeles,  and  to  other  re- 
spondents as  members  of  the  council  of  said  city,  requiring 
the  latter  to  furnish  Mallard,  as  such  assessor,  certain  station- 
ery and  supplies  mentioned  in  the  petition,  alleged  to  be 
necessary  for  his  use  in  the  performance  of  his  duties  as  such 
assessor  and  for  which  he  had  made  requisition,  and  com- 
manding respondent  Walter  Mallard  as  such  assessor  to  per- 
form the  duties  of  assessor  of  said  city. 

The  proceeding  grows  out  of  the  fact  that,  under  and  by 
virtue  of  an  amendment  to  the  charter  of  the  city  of  Los 
Angeles  purporting  to  authorize  such  action,  the  city  council 
adopted  an  ordinance  whereby  it  was  provided  that,  beginning 
on  the  fifth  day  of  March,  1917,  the  functions  of  the  city  of 
Los  Angeles  relating  to  the  assessment  of  property  for  tax- 
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ation  should  be  transferred  to,  assumed,  and  discharged  by 
the  officer  of  Los  Angeles  County  performing  similar  func- 
tions in  such  county,  except  as  therein  provided,  and  that  the 
office  of  city  assessor  be  vacated  and  abolished ;  the  effect  of 
which  was  to  transfer  the  functions  of  city  assessor  to  the 
county  assessor  of  Los  Angeles  County  for  performance. 
Thereafter  the  board  of  supervisors  of  Los  Angeles  County 
adopted  a  resolution  approving  such  transfer,  and  assuming 
for  and  on  behalf  of  said  county  the  discharge  and  perform- 
ance of  such  functions  by  the  proper  officer  of  the  county, 
which  officer,  since  the  contrary  is  not  made  to  appear,  we 
must  assume  by  virtue  of  such  transfer  and  the  assumption 
of  such  duties,  has  entered  upon  and  is  now  engaged  in  the 
discharge  thereof. 

The  theory  upon  which  petitioner  bases  his  claim  to  the 
issuance  of  the  writ  is  the  invalidity  of  the  proceedings  where- 
by the  functions  of  the  office  of  city  assessor  were  trans- 
ferred to  the  county  assessor  for  performance  and  the  office 
abolished.  Li  view  of  our  conclusion  that  upon  the  facts 
stated  in  the  petition,  to  which  a  general  demurrer  was  inter- 
posed, the  writ  of  mandate  prayed  for  should  not  issue,  it 
will  be  unnecessary  to  discuss  the  several  grounds  upon  which 
petitioner's  attack  is  made  upon  the  validity  of  the  amend- 
ment to  the  charter  pursuant  to  which  the  proceedings  of  the 
council  in  effecting  the  transfer  were  had  and  taken.  If  the 
office  was  abolished,  then  clearly,  since  Mallard  could  not  be 
the  incumbent  of  an  office  that  had  no  existence,  the  writ  would 
not  lie.  On  the  other  hand,  assuming  the  existence  of  the 
office  as  claimed  by  petitioner,  and  that  Mallard  is  the  de  jure 
city  assessor,  who,  as  alleged,  refuses  to  perform  the  func- 
tions of  the  office,  which  are  in  fact  being  exercised  by  another 
under  color  of  right  so  to  do,  is  petitioner  entitled  to  the  writT 
The  answer  to  the  question  depends  upon  whether  such  per- 
formance of  duties  by  the  county  assessor  constitutes  him 
the  de  facto  incumbent  of  the  office.  If  such  fact  be  made  to 
appear,  then  petitioner,  since  the  law  **for  grave  reasons  of 
public  policy,  holds  valid  the  acts  of  such  an  officer'*  {Morion 
V.  Broderick,  118  Cal.  474,  480,  [50  Pac.  644]),  is  not  con- 
cemed  with  the  question  as  to  the  right  of  such  county  assessor 
to  assess  city  property.  "The  lawful  acts  of  an  officer  de 
fitciOy  80  far  as  the  rights  of  third  persons  are  concerned,  are, 
if  done  within  the  scope  and  by  the  apparent  authority  of 
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office,  as  valid  and  binding  as  if  he  were  the  officer  legally 
elected  and  qualified  for  the  office  and  in  full  possession  of 
it."  {Town  of  SiisanvUle  v.  Long,  144  Cal.  362,  [77  Pac. 
987].)  While  the  writ  will  issue  to  compel  the  performance 
of  official  duty,  it  cannot,  where  there  is  a  valid  performance 
of  such  duty,  be  invoked  to  determine  the  disputed  question  as 
to  which  of  two  persons  is  entitled  as  of  right  to  perform  the 
duty.  (Fowler  v.  Brooks,  188  Mass.  64,  [3  Ann.  Cas.  173, 
74  N.  E.  291].)  That  it  will  lie  in  a  proper  case  at  the  suit 
of  a  taxpayer  to  compel  the  assessor  to  assess  lands,  admits 
of  no  doubt.  {People  v.  Shearer,  30  Cal.  645 ;  Hyatt  v.  Allen, 
54  Cal.  353.)  But  where,  as  here,  it  appears  that  the  duty 
of  assessing  property  is  being  performed  by  one  whose  acts, 
if  he  be  such  de  facto  officer,  are  of  the  same  validity  as  though 
exercised  by  the  assessor  de  jure,  how  can  a  taxpayer  be  an 
aggrieved  party  or  said  to  have  any  beneficial  interest  in  the 
subject  which  can  be  affected  t  The  sole  inquiry,  then,  is  not 
whether  the  proceedings  which  purport  to  abolish  the  office  of 
city  assessor  and  transfer  its  functions  to  the  county  assessor 
are  valid,  but,  conceding  them  invalid,  are  the  facts  such  as 
to  constitute  the  person  filling  the  office  of  county  assessor  the 
de  facto  city  assessor?  That  he  is  such  de  facto  officer,  we 
think  necessarily  follows  from  his  possession  of  the  indicia 
of  office  and  the  fact  that  he  is  actually  engaged  in  perform- 
ing all  the  functions  thereof,  claiming  so  to  do  under  color 
of  right,  with  the  acquiescence  of  the  city  council  and  the 
city  assessor  de  jure.  True,  he  does  not  hold  himself  out  as 
being  city  assessor;  but  this,  to  our  minds,  is  immaterial.  It 
is  the  exercise  of  the  functions  of  the  office,  not  of  right,  but 
under  claim  and  color  of  right,  that  gives  the  position  of 
the  county  assessor  its  de  facto  character,  rather  than  the 
name  by  which  the  office  is  designated.  Conceding  peti- 
tioner's right  as  a  taxpayer  to  have  a  valid  assessment  made 
of  all  city  property,  nevertheless,  since  it  appears  such  valid 
assessment  is  being  made,  he  is  in  no  position  to  insist  upon 
the  issuance  of  a  writ  of  mandate  to  determine  the  legality  of 
the  proceedings  under  which  the  county  assessor  is  engaged 
in  the  performance  of  the  functions  of  the  office.  He  is  not 
concerned  with  the  question  of  which  of  two  persons  purport- 
ing to  act  officially  performs  an  act  which,  in  either  case,  is 
equally  free  from  objection.  To  issue  the  writ  under  such 
circumstances  would  be  tantamount  to  permitting  its  use  for 
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the  purpose  of  determining,  as  between  two  adverse  parties, 
the  right  and  title  to  the  office,  for  which  purpose  another  pro- 
ceeding is  provided  by  statute.  True,  where  the  party  is 
entitled  to  the  relief  sought,  the  writ  will  not  be  withheld 
in  a  proper  case  because  of  the  fact  that  title  to  the  office  is 
incidentally  involved.  (Morton  v.  Broderick,  118  Cal.  480, 
[50  Pac.  644] ;  McKannay  v.  Horton,  151  Cal.  711,  [121  Am. 
St.  Rep.  146, 13  L.  R.  A.  (N.  S.)  661,  91  Pac.  598].)  No  facts 
are  here  disclosed,  however,  which  bring  the  case  within  the 
exception  to  the  general  rule  announced  in  those  cases.  More- 
over, the  writ  of  mandate  does  not  issue  as  a  matter  of  abso- 
lute right  {People  v.  Lieh,  85  111.  484),  and  in  the  case  at  bar 
consideration  should  be  given  to  the  probable  demoralization 
and  disaster  in  the  administration  of  the  fiscal  affairs  of  the 
city  which  might  follow  the  granting  of  the  application.  If 
the  proceedings  for  the  transfer  of  the  functions  of  the  office 
are,  as  claimed,  invalid,  such  question  should  be  litigated  in 
a  direct  proceeding,  final  as  to  parties  directly  interested,  and 
not  in  a  suit  at  the  instance  of  a  third  party  who,  as  it  ap- 
pears to  us,  has  no  beneficial  interest  in  the  matter. 
The  writ  is  denied. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  18,  1917. 


[Civ.  No.  1651.    Second  Appellate  District.— April  19,  1W7.] 

CHARLOTTE    WORTHLEY,    Respondent,    v.    H.    E. 
WORTHLEY,  Appellant. 

QuiETiNO  TrriiB— Execution  of  Deed — Inconsistent  Findings. — ^In  an 
action  to  quiet  title  a  finding  that  the  plaintiff  ''executed"  a  deed  to 
the  property  is  inconsistent  with  a  finding  that  it  was  understood  that 
the  deed  should  not  be  delivered  until  her  last  illness,  as  the  term 
"executed"  includes  delivery  under  section  1933  of  the  Code  of  Civil 
Procedure. 

Id. — Deed  prom  Mothee  to  Son — Fraudulent  Representations — Un- 
9UPP0RTEP  Findings. — A  finding  that  a  deed  made  by  a  mother  to 
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ber  son  was  procured  hj  the  latter's  false  representations  that  the 
formenr  should  have  a  life  estate  in  the  property,  and  that  she  would 
not  lose  her  interest  therein,  is  not  supported  hj  her  testimony  that 
she  delivered  the  deed  because  she  was  ill  and  afraid  of  him,  where 
she  also  testified  that  he  was  to  have  the  property  after  her  death, 
and  it  appeared  from  other  evidence  that  the  son  had  contributed  a 
part  of  the  purchase  price. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Los  Angeles,  and  from  an  order  denying  a  new 
trial.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  Hardesty,  for  Appellant. 

George  S.  Richardson,  for  Respondent. 

JAMES,  J. — ^Appeal  by  the  defendant  from  a  judgment  in 
favor  of  the  plaintiff,  and  from  an  order  denying  a  motion  for 
new  trial.  This  is  an  action  by  plaintiff  against  the  defend- 
ant, who  is  her  son,  by  which  a  decree  was  sought  quieting 
n  fee  title  in  the  plaintiff  aa  to  a  certain  lot  of  land  located 
in  the  city  of  Los  Angeles.  It  was  alleged  that  plaintiff,  in 
March,  1911,  made  a  deed  whereby  it  was  proposed  to  pass 
title  to  her  son,  but  that  it  was  understood  that  the  deed  was 
not  to  be  delivered  until  the  plaintiff's  last  sickness.  It  was 
further  alleged  that  in  October,  1912,  the  defendant  de- 
manded of  the  plaintiff  that  she  deliver  the  deed  to  him,  and 
that  in  order  to  induce  her  to  make  delivery  he  **  offered  and 
represented  that  she  would  have  a  life  estate  in  said  property, 
and  that  she  would  not  lose  her  interest  in  said  property.** 
The  further  allegation  appears  to  the  effect  that  the  repre- 
sentations made  were  false  and  fraudulent  and  made  with 
the  intent  and  for  the  purpose  of  defrauding  the  plaintiff; 
and  that  in  June,  1913,  contrary  to  the  representations  so 
made,  the  defendant  ejected  the  plaintiff  from  the  dwelling- 
house  on  the  premises  and  compelled  her  **to  live  in  a  shed 
on  the  rear  of  said  premises."  **That  said  defendant  now 
threatens  to  sell  and  transfer  said  property  to  another  and 
thereby  deprive  plaintiff  of  her  right  in  said  property."  The 
court  made  findings  in  accordance  with  the  allegations  of  the 
complaint  as  to  the  circumstances  under  which  the  delivery 
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of  the  deed  was  made,  and  further  determined  that  the  plain- 
tiff held  a  life  estate  in  the  property.  The  finding,  which 
follows  one  of  the  allegations  of  the  complaint,  that  in  the 
month  of  March,  1911,  the  plaintiff  **  executed  her  deed  in 
the  above  described  property  to  the  defendant  H.  E.  Worth- 
ley,"  is  inconsistent  with  the  further  finding,  which  also 
agrees  with  the  allegation  in  that  portion  of  the  complaint 
referred  to,  **that  it  was  understood  and  agreed  between  said 
parties  that  the  said  deed  should  not  be  delivered  until  plain- 
tiff's last  sickness."  The  term  ** executed"  includes  delivery. 
(Code  Civ.  Proc,  sec.  1933.)  There  was  no  testimony  given 
by  the  plaintiff  which  is  sufficient  to  support  the  finding  that 
the  deed  was  obtained  by  reason  of  the  alleged  false  repre- 
sentations and  promises.  The  plaintiff  testified  that  at  the 
time  she  delivered  the  deed  (which  had  been  prepared  some 
time  prior  thereto),  the  defendant,  her  son,  demanded  the 
deed  of  her,  said  that  he  would  have  it;  that  she  was  ill  at  the 
time  and  afraid  of  him,  and  that  when  she  delivered  it  she 
was  ** afraid"  that  she  would  not  have  her  home  left  to  her. 
The  trial  judge,  as  shown  by  the  reporter's  transcript,  appre- 
ciated this  condition  of  the  evidence,  when  he  said,  addressing 
plaintiff's  counsel:  **  .  .  .  She  says  she  was  afraid  of  him. 
If  she  had  confidence  in  him,  she  would  never  be  afraid  of 
him."  Under  the  evidence  it  was  quite  clear  that  a  consid- 
erable part  of  the  purchase  price  of  the  lot  had  been  con- 
tributed by  the  defendant,  although  the  title  to  same  had 
been  taken  in  the  name  of  his  mother.  The  mother  admitted 
that  the  intention  was  that  her  son  should  have  the  property 
at  her  demise,  but  that  she  was  to  have  "a  home"  while  she 
lived.  The  circumstances  of  the  case  were  hardly  such  as 
would  indicate  that  the  mother  was  making  a  gift  of  the  entire 
estate  to  her  son,  and  we  think  the  circumstances  were  not 
such  as  to  impress  upon  the  transaction  the  presumption  of 
fraud.  {Soberanes  v.  Soberanes,  97  Cal.  140,  [31  Pac.  910].) 
The  chief  obstacle  which  we  find  in  the  way  of  affirming  the 
judgment  is  that  the  evidence,  as  addressed  to  the  main  charge 
of  fraud  relied  upon,  does  not  support  the  allegations  in  the 
complaint  nor  the  findings  made  by  the  court. 

We  have  not  had  the  aid  of  any  briefs  from  either  party, 
but  from  an  examination  of  the  record  we  are  convinced  that 
a  new  trial  should  be  had. 

The  judgment  and  order  are  reversed, 

Conrey,  P.  J.,  and  S'mw,  J.,  concurred. 
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[Civ.  No.  1899.    S<?cona  Appellate  District.— April  19,  1917.] 

M.  G.  DOOLITTLE,  Respondent,  v.  SAVAGE  TIRE  COM- 
PANT  (a  Corporation),  Appellant. 

CoNTEACT— Compensation  fob  Usb  of  Automobile — New  Abranoe- 
MENT — Insufficient  Pboof  of  Tebmination  of  Obiginal  Con- 
TBAOT. — In  an  action  to  recover  compensation  for  the  nse  of  plain- 
tiff's automobile  in  connection  with  his  work  as  a  salesman  for 
defendant,  the  original  agreement  to  pay  the  reasonable  valne  of 
such  use  is  not  shown  to  have  been  terminated  by  the  evidence  of 
the  plaintiff  of  a  new  arrangement  subsequently  made  concerning 
the  use  of  the  machine,  in  the  absence  of  anything  in  the  record 
disclosing  the  terms  of  such  new  arrangement. 

Id. — EviDENOE — ^By-law  of  Corporation — Manneb  of  Fxung  Com- 
pensation OF  Employees. — In  such  an  action  a  by-law  of  the  de- 
fendant corporation  limiting  the  manner  in  which  the  compensation 
of  employees  should  be  fixed,  is  inadmissible,  where  it  is  not  shown 
that  plaintiff  had  notice  or  knowledge  of  such  by-law  at  the  tim« 
the  contract  was  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,    J.  W.  Curtis,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gibson,  Dunne  &  Crutcher,  Titus  &  Davin,  and  Jas.  A. 
Gibson,  Jr.,  for  Appellant. 

Earl  Curtis  Peck,  for  Respondent. 

CONREY,  P.  J.— The  judgment  awarded  to  the  plaintiff  the 
sum  of  one  thousand  dollars  as  compensation  for  the  use  of 
an  automobile  pursuant  to  an  alleged  agreement  between 
plaintiff  and  defendant.  The  defendant  appeals  from  the 
judgment 

The  principal  grounds  upon  which  appellant  claims  a  re- 
versal are  that  the  evidence  is  insufficient  to  sustain  the  fol- 
lowing findings:  (1)  That  the  plaintiff  used  his  automobile 
in  the  business  of  the  defendant  pursuant  to  the  agreement 
sued  on,  from  on  or  about  the  first  day  of  July,  1913,  to  and 
including  the  thirty-first  day  of  August,  1914;  (2)  That  the 
reasonable  value  of  the  use  of  the  automobile  was  the  sum 
of  one  thousand  dollars. 
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The  plaintiff  was  a  salesman  employed  in  sdling  tires  for 
the  defendant,  and  was  the  owner  of  an  automobile.  At  a 
date  not  exactly  established,  but  which  was  between  the  first 
and  middle  of  August,  1913,  the  sales  manager  of  the  de- 
fendant made  an  oral  agreement  in  its  behalf  with  the  plain- 
tiff which,  in  substance,  was  that  the  plaintiff  should  use  his 
automobile  in  connection  with  his  work  as  a  salesman,  and 
that  the  defendant  would  pay  the  reasonable  value  of  such 
use.  The  plaintiff  did  use  his  automobile  exclusively  in  the 
business  of  the  defendant  from  that  time  until  about  the  end 
of  August,  1914.  There  is  evidence  tending  to  establish  the 
fact  that  this  arrangement  between  the  sales  manager  and 
the  plaintiff  was  made  known  to  and  was  approved  by  the 
president  and  general  manager  of  the  defendant.  The  evi- 
dence further  shows  that  the  reasonable  value  of  the  use  of 
the  automobile,  if  plaintiff  paid  for  the  gasoline  used  by  him, 
was  one  hundred  dollars  per  month;  if  the  defendant  paid 
for  the  gasoline,  it  was  at  least  $75  per  month.  The  plaintiff 
did  pay  for  Lis  own  gasoline  until  March  J .  1914.  Thereafter 
the  gasoline  expense  was  paid  by  the  defendant. 

Fairly  construed,  the  brief  for  appellant  concedes  that  the 
plaintiff  is  entitled  to  compensation  under  the  contract  sued 
on  for  the  time  from  the  middle  of  August,  1913,  until  March 
1,  1914.  This  would  justify  the  judgment  at  least  to  the  ex- 
tent of  $650.  Appellant  contends,  however,  that  the  contract 
was  terminated  on  March  1,  1914,  and  therefore  that  the 
recovery  cannot  include  compensation  for  the  use  of  the  auto- 
mobile after  that  date. 

Evidence  was  received  concerning  an  agreement  said  to  have 
been  made  about  March  1,  1914,  between  plaintiff  and  de- 
fendant, whereby  the  defendant  purchased  the  plaintiff's 
automobile,  and  that  thereafter  it  was  used  as  the  defendant's 
machine.  But  all  of  this  evidence  was  afterward  stricken 
from  the  record  by  consent  of  the  parties.  Notwithstanding 
such  stipulation,  appellant  relies  upon  a  general  statement 
made  by  the  plaintiff  in  his  testimony  that  on  March  1st  a 
new  arrangement  was  made  concerning  the  use  of  this  auto- 
mobile, and  argues  therefrom  that  the  contract  made  in 
August  was  thereby  terminated.  In  our  opinion  such  con- 
clusion does  not  follow.  As  the  record  stands,  we  do  not 
know  what  were  the  terms  of  the  supposed  new  arrangement, 
and  we  cannot  say  that  they  were  sufficient  to  put  an  end  to 
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the  existing  contract.  The  fact  that  the  plaintiflP  continued 
in  the  employ  of  the  defendant  as  salesman,  and  continued  to 
use  his  automobile  in  that  business  as  he  had  used  it  before, 
with  the  single  exception  that  from  that  time  the  defendant 
paid  for  the  gasoline  used,  tends  to  support  plaintiflf's  claim 
that  he  was  continuing  to  use  the  automobile  in  that  business 
under  the  agreement  that  he  should  be  paid  the  reasonable 
value  of  such  use.  At  the  rate  of  $75  per  month  this  would 
have  amounted  to  $450.  It  follows  that  the  evidence  is  suffi- 
cient to  support  the  court's  finding  that  the  reasonable  value 
of  the  use  of  the  machine,  for  the  entire  period  included  in 
the  findings  amounted  to  one  thousand  dollars. 

Appellant  further  complains  that  the  court  erred  in  ex- 
cluding from  the  evidence  a  by-law  of  the  defendant  which 
limited  the  manner  in  which  the  compensation  of  employees 
should  be  fixed.  This  by-law  stated  that:  "The  compensation 
for  all  employees  may  be  fixed  by  the  executive  committee  or 
by  the  general  manager^  but  no  employment  for  a  longer 
period  than  one  month  shall  be  valid  unless  agreed  upon  in 
writing  and  approved  by  the  directors  or  the  executive  com- 
mittee." We  think  that  the  by-law  was  properly  excluded. 
The  compensation  of  the  plaintiff  as  an  employee  was  his 
salary,  about  which  there  appears  to  have  been  no  dispute. 
At  least  it  is  not  involved  in  this  case.  The  contract  for 
the  use  of  plaintiff's  automobile  stands  on  the  same  founda- 
tion as  if  it  had  been  made  with  any  automobile  owner  to 
obtain  the  use  of  such  machine  in  the  company's  business. 
Appellant  claims  that  the  by-law  was  admissible  for  the  addi- 
tional reason  that  the  plaintiff  was  a  stockholder  of  the  de- 
fendant corporation,  and  therefore  bound  to  take  notice  of  its 
by-laws.  In  fact,  the  evidence  shows  that  the  plaintiff  was 
a  stockholder  of  the  defendant  corporation  at  the  time  when 
this  action  was  tried  in  the  superior  court,  but  not  that  he 
was  such  stockholder  when  the  contract  was  made.  Since  the 
contract  related  to  a  matter  connected  with  the  ordinary 
course  of  business  of  the  corporation,  and  was  made  by  or 
with  the  consent  of  the  general  manager,  and  the  corporation 
received  the  benefit  of  the  contract  thus  made,  it  should  not 
be  permitted  to  take  advantage  of  a  limitation  (if  such  there 
was)  of  the  general  manager's  authority,  without  evidence 
that  the  plaintiff  knew  or  had  notice  thereof. 

The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[(^▼.  No.  2042.    First  Appellate  Diatrict.— April  20,  1917.1 

PETRONELLA  CANER,  AppeUant,  v.  OWNERS  REALTY 
COMPANY  (a  Corporation),  Respondent 

Contract— Breach  of  Cotbnant  to  Grade  Streets — Insuiticiknt 
Complaint. — In  an  action  for  damages  for  breach  of  a  covenant  of 
a  contract  to  grade  certain  streets,  in  which  time  was  of  the  essence, 
but  no  time  for  performance  fixed,  the  complaint  is  fatally  defective 
and  the  action  barred  by  the  statute  of  limitations,  where  it  appears 
upon  the  face  of  the  complaint  that  the  contract  was  not  made 
within  four  years  prior  to  the  institution  of  the  action,  and  no  aver- 
ment contained  therein  that  a  demand  for  performance  of  the  eove- 
nant  was  ever  made. 

Id. — Demand  of  Performance — ^When  Necessaby. — ^Where  no  time  is 
specified  for  the  doing  of  an  act  other  than  the  payment  of  money, 
a  demand  for  performance  is  necessary  to  put  the  promisor  in 
default. 

Id. — Time  for  Demand  for  Performance. — ^Where  a  demand  for  per- 
formance is  essential  to  the  creation  of  a  cause  of  action  it  must  be 
made  within  a  reasonable  time,  which  is  the  period  of  time  pre- 
scribed by  the  statute  of  limitations  for  the  outlawry  of  the  action. 

Id. — Indefinite  Time  of  Performance — Statute  of  Limitations. — 
Where  in  a  contract  the  time  within  which  an  act  is  to  be  performed 
is  either  indefinite  or  not  specified,  the  statute  of  limitations  com- 
mences to  nm  against  an  action  for  failure  to  perform  such  an 
obligation  at  the  expiration  of  a  reasonable  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    A.  E.  Graupner,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  A.  Olson,  for  Appellant. 

Jordon  &  Brann,  for  Respondent. 

LENNON,  P.  J. — ^Upon  this  appeal  from  a  judgment  en- 
tered in  favor  of  the  defendant  following  an  order  of  the  trial 
court  sustaining  a  demurrer  to  the  plaintiff's  first  amended 
complaint,  it  appears  from  said  complaint  that  the  plaintiff 
individually  and  as  the  assignee  of  twenty-two  other  persons 
sought  in  twenty-three  separately  stated  causes  of  action  to 
recover  damages  from  the  defendant  for  the  alleged  breach  of 
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covenant  of  a  contract  to  grade  streets  in  a  certain  tract  of 
land  in  San  Mateo  County  known  as  the  ** Ocean  Shore  tract," 
in  which  plaintiff  and  her  assignors  had  purchased  lots.  The 
complaint  also  purported  to  plead  twenty-three  causes  of 
action  upon  the  same  covenant  for  specific  performance.  To 
all  of  these  causes  of  action  the  defendant  demurred  upon  the 
ground  that  none  of  them  stated  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  each  of  them  was  barred  by  the 
provisions  of  sections  337  and  343  of  the  Code  of  Civil  Pro- 
cedure. 

Upon  the  oral  argument  it  was  conceded  by  counsel  for 
plaintiff  that  the  demurrer  was  well  taken  in  so  far  as  it 
was  directed  against  the  several  causes  of  action  attempted  to 
be  pleaded  for  specific  performance. 

The  covenant  of  the  contract  pleaded  and  relied  upon  to 
support  the  plaintiff's  claim  of  damages  for  its  breach  is  as 
follows:  "The  sellers  [defendant]  guarantee  to  grade  all  the 
streets  in  the  Ocean  Shore  tract  at  their  expense.  Time  is 
acknowledged  to  be  of  the  essence  of  this  contract.  These 
covenants  shall  be  binding  on  the  parties  to  this  contract, 
their  heirs,  successors  and  assigns."  It  affirmatively  appears 
upon  the  face  of  the  complaint  that  the  several  contracts  in 
suit  were  not  made  within  four  years  prior  to  the  institution 
of  the  action;  it  is  alleged  that  each  and  all  of  them  were 
made  at  different  times  varying  from  five  to  seven  years  be- 
fore the  complaint  was  filed.  It  wiU  be  noted  that  the  cove- 
nant in  question  does  not  specify,  and  the  plaintiff's  com- 
plaint does  not  allege  nor  attempt  to  allege,  the  time  within 
which  the  defendant  was  to  grade  the  streets  in  the  tract 
wherein  plaintiff  and  her  assignors  had  purchased  lots.  Fur- 
thermore, the  complaint  is  devoid  of  an  allegation  that  the 
plaintiff  or  her  assignors  ever  demanded  that  the  defendant 
perform  the  said  covenant.  Where  no  time  is  specified  for 
the  doing  of  an  act  other  than  the  payment  of  money  it  is  the 
rule  of  law  that  a  demand  for  performance  is  necessary  in 
order  to  put  the  promisor  in  default.  (9  Am.  &  Eng.  Ency. 
of  Law,  200,  201.)  The  reason  for  the  rule  in  this  behalf 
is  to  give  the  promisor  an  opportunity  to  perform  before  being 
subjected  to  the  inconvenience  and  expense  of  litigation.  (1 
Cor.  Jur.  979.)  No  time  having  been  fixed  by  the  covenant 
under  consideration  for  the  performance  of  the  obligation 
thereof,  and  the  complaint  failing  to  allege  a  demand  upon 
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the  defendant  for  performance,  it  is  clear  that  the  complaint, 
in  80  far  as  the  several  causes  of  action  for  damages  are  con- 
cerned, is  fatally  defective — ^when  measured  by  the  foregoing 
rule.  Moreover,  such  a  demand  in  addition  to  being  essen- 
tial to  the  creation  of  a  cause  of  action,  was  necessary  to  toll 
the  statute  of  limitations.  In  this  behalf  it  is  the  rule,  well 
settled  we  think,  that  where  in  a  contract  the  time  within 
which  an  act  is  to  be  performed  is  either  indefinite  or  not 
specified  it  may  and  must  be  performed  within  a  reasonable 
time;  and  ordinarily  the  statute  of  limitations  commences  to 
run  against  an  action  for  a  failure  to  perform  such  an  obli- 
gation at  the  expiration  of  a  reasonable  time.  {Williams  v. 
Bergin,  116  Cal.  56,  [47  Pac.  877].)  And  again,  where,  as 
in  the  present  case,  a  demand  for  performance  is  essential  to 
the  creation  of  a  cause  of  action  it  must  be  made  within  a 
reasonable  time,  which,  it  has  been  held,  is  the  period  of  time 
prescribed  by  the  statute  of  limitations  for  the  outlawry  of 
the  action.  {Meherin  v.  San  Francisco  Produce  Exchange, 
117  Cal.  215,  [48  Pac.  1074].)  An  action  upon  any  written 
contract  founded  upon  an  instrument  in  writing  executed 
within  the  state  is  barred  within  four  years  (Code  Civ.  Proc, 
sec.  337) ;  and  as  no  demand  was  made  within  four  years 
after  the  contracts  in  suit  were  executed  all  of  the  causes  of 
action  arising  therefrom,  and  pleaded  in  the  plaintiff's  com- 
plaint, were  under  the  rule  last  above  stated  barred  by  the 
statute  of  limitations. 

It  follows  from  what  we  have  said  that  the  demurrer  to  the 
plaintiff's  complaint  was  well  taken  and  rightly  sustained. 

The  judgment  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

88  Oftl.  App.— 41 
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[Civ.  No.  1914,    Second  Appellate  District.— April  20,  1917.] 

IBA  J.  FRANCIS,  Respondent,  v.  INDEPENDENT  ELEC- 
TRICAL  SUPPLY  COMPANY  (a  Corporation), 
Appellant. 

Action  on  Promissory  Note — Defensk  of  Payment — Amendment  of 
Answer  at  Trul — Discretion. — Where  in  an  action  on  a  promis- 
sory note  the  answer  failed  to  deny  that  tlie  note  was  unpaid,  it 
will  be  presumed  that  the  court  properly  exercised  its  discretion  in 
refusing  the  defendant  leave  at  the  close  of  the  plaintiff's  ease  to 
amend  the  answer  by  alleging  payment,  in  the  absence  of  any  show- 
ing of  facts  excusing  the  failure  to  allege  the  same  in  the  first  in- 
stance,  or  of  any  affidavit  or  other  matter  of  record  from  which 
could  be  inferred  a  reasonable  probability  that  the  defense  could 
have  been  sustained. 

Id. — Assignment  of  Corporation  Note — Authority  of  Sales  Agent. 
In  an  action  on  an  assigned  note,  testimony  of  the  agent  who  made 
the  assignment  on  behalf  of  the  corporation  payee  that  he  was  the 
sales  agent  of  the  corporation,  and  as  such  had  control  of  and  pos- 
session of  all  books  of  account  and  evidences  of  indebtedness  and 
all  other  matters  in  connection  with  the  corporation's  business  in 
the  southern  end  of  the  state,  is  sufficient  to  support  the  inference 
that  the  agent  was  authorized  to  make  the  assignment,  although  an- 
other person  was  president  and  general  manager  of  the  corporation. 

ID. — Corporation  Law — General  Manager  of  All  Business — Appoint- 
ment OF  Department  Manager — Authority  op. — The  fact  that  a 
corporation  has  a  general  manager  whose  supervision  extends  to  all 
of  its  business,  does  not  exclude  its  right  to  vest  in  another  agent 
the  powers  of  a  general  manager  representing  the  corporation  in 
the  conduct  of  some  department  of  its  business.  The  superintend- 
ent or  manager  of  such  department  stands  in  the  same  relation  to 
the  matters  pertaining  to  his  department  as  does  the  general  super- 
intendent or  general  manager  to  the  general  affairs  of  the  company. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Los  Angeles,  and  from  an  order  denying  a  new 
trial.    Leslie  R.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hyman  Schwartz,  for  Appellant. 

Oscar  C.  Mueller,  Alfred  Wright,  and  Wm.  W.  Lovett,  Jr., 
for  Respondent. 
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CONBET,  P.  J.— Appeal  by  the  defendant  from  the  judg- 
ment  and  from  an  order  denying  its  motion  for  a  new  triaL 

The  action  is  upon  a  promissory  note  made  by  the  defend- 
ant to  a  corporation ;  the  complaint  alleging  that  before  the 
commencement  of  the  action  the  note  was  assigned  by  the 
payee  to  the  plaintiff.  The  answer  to  the  complaint  did  not 
deny  that  the  note  was  unpaid.  After  all  of  the  plaintiff's 
evidence  had  been  introduced,  the  defendant  for  the  first  time 
applied  for  permission  to  allege  payment.  This  request  was 
denied.  It  is  now  claimed  that  the  court's  refusal  to  allow 
the  proposed  amendment  was  an  abuse  of  discretion  by  reason 
whereof  the  defendant  is  entitled  to  a  new  trial.  No  facts 
were  shown  excusing  the  defendant's  failure  to  put  an  alle- 
gation of  payment  into  its  original  answer.  The  application 
for  leave  to  amend  was  not  accompanied  by  afiidavits,  nor  by 
any  other  matter  of  record  from  which  one  can  infer  a  rea- 
sonable probability  that  the  defense  could  have  been  sustained. 
Therefore  we  will  presume  that  the  court  properly  exercised 
its  discretion  in  that  matter. 

The  only  other  ground  of  appeal  urged  on  behalf  of  appel- 
lant is  that  the  evidence  is  insufficient  to  support  the  finding 
that  the  note  had  been  assigned  and  transferred  to  the  plain- 
tiff. The  point  made  is  that  the  evidence  failed  to  show  that 
the  assignment  was  made  by  a  person  who  had  been  given 
the  authority,  or  had  been  in  the  habit  of  signing  contracts 
on  behalf  of  his  company,  or  indorsing  and  assigning  its 
negotiable  paper.  The  testimony  of  the  agent  who  made  the 
assignment  on  behalf  of  the  corporation  was  as  follows:  **I 
am  sales  agent  of  John  A.  Roeblings'  Sons  Company  of  Cali- 
fornia and  as  sales  agent  have  control  of  and  possession  of 
all  books  of  account  and  the  evidences  of  indebtedness  and 
all  other  matters  in  connection  with  the  business  of  that  cor- 
poration in  the  southern  end  of  California."  It  further  ap- 
peared that  another  person  was  president  and  general  man- 
ager of  the  corporation.  We  think  that  this  evidence  was 
sufficient  to  support  the  inference  that  the  agent  was  author- 
ized to  make  the  assignment.  The  fact  that  a  corporation 
has  a  general  manager  whose  supervision  extends  to  all  of  its 
business,  does  not  exclude  its  right  to  vest  in  another  agent 
the  powers  of  a  general  manager  representing  the  corpoi*a- 
tion  in  the  conduct  of  some  department  of  its  business.     The 
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superintendent  or  manager  of  sucli  department  stands  in  the 
same  relation  to  the  matters  pertaining  to  his  department 
as  does  the  general  superintendent  or  general  manager  to  the 
general  affairs  of  the  company.  For  authorities  to  this  effect 
see  note  in  38  L.  R.  A.  (N.  S.)  1135. 
The  judgment  and  order  are  affirmed. 

JameSi  J.,  and  Shaw,  J.,  concurred. 


[Cfv.  No.  1635.    Third  AppeDate  District—April  21,  IQIT.J 

MORRIS    BROOKE,    Respondent,    v.    T.    L.    QUIGLET, 

Appellant. 

OoNTRAOT— Commission  tor  Purchasing  Land— Fragtionai.  Interest 
IN  Propertt — Trust — Specific  Performance. — An  agent  who  con- 
summated  a  purchase  of  a  tract  of  land  under  an  agreement  that 
he  should  receive  as  his  commission  a  one-sixth  interest  in  the  prop- 
ertj,  cannot,  where  the  purchaser  makes  a  sale  of  a  portion  of  the 
property,  which  portion  was  of  the  value  of  one-half  of  the  whole 
tract,  have  a  trust  declared  in  his  favor  in  an  undivided  one-third 
interest  in  the  part  remaining  unsold,  or  specific  performance  d» 
ereed  to  that  effect,  as  under  such  an  agreement  he  is  onlj  entitled 
to  a  decree  for  a  one-sixth  undivided  interest  of  the  whole  tract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sutter 
County.    K.  S.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  E.  Sanborn,  and  Butler  &  Swisler,  for  Appellant 

W.  H.  Carlin,  for  Respondent. 

BURNETT,  J. — ^The  suit  was  for  the  recovery  of  a  certain 
interest  in  real  property  which  was  alleged  to  be  held  in  trust 
by  the  defendant  for  the  plaintiff.  The  cause  of  action  is 
based  upon  a  contract  between  the  parties  whereby  re- 
spondent acted  as  the  agent  for  appellant  in  the  purchase 
of  a  tract  of  land  from  one  Edward  A.  Noyes  under  an  agree- 
ment that  he  should  receive  as  his  commission  a  one-sixth  in- 
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terest  in  said  real  property.  The  contract  is  set  out  in  the 
complaint,  and  it  is  further  alleged  that  in  accordance  there- 
with respondent  secured  the  sale,  and  the  deed  was  made  to 
appellant  as  the  sole  grantee;  that  subsequently  appellant  sold 
a  portion  of  said  real  estate,  and  that  said  portion  was  of  the 
value  of  one-half  of  the  whole  tract.  The  prayer  was  for 
judgment  decreeing  respondent  to  be  the  owner  of  an  undi- 
vided one-third  interest  in  the  part  remaining  unsold,  and 
that  appellant  held  it  in  trust  for  respondent,  and  that  he  be 
required  to  perform  specifically  his  contract  and  execute  a 
deed  to  respondent  of  the  one-third  interest.  The  answer  set 
up  a  failure  on  plaintiff's  part  to  perform  his  contract,  con- 
cealment of  knowledge  and  information  from  defendant  by 
plaintiff,  and  also  misrepresentations  by  the  agent  to  the  prin- 
cipal, constituting  a  violation  of  his  duties  and  obligations 
as  such  agent.  It  was  also  alleged  that  the  contract  was  not 
sufiSciently  specific,  comprehensive,  or  definite  to  admit  of 
specific  performance,  and  that  the  alleged  services  did  not  con- 
stitute a  fair,  just,  and  adequate  consideration  or  any  con- 
sideration whatever  for  plaintiff's  demand.  By  counterclaim 
and  cross-complaint  defendant  also  sought  to  recover  the  sum 
of  $2,167.60  which  he  had  paid  to  plaintiff  before  he  had  dis- 
covered the  said  violation  of  his  duties  as  agent  and  the  fail- 
ure to  render  the  services  contracted  for.  It  may  be  stated 
that  this  payment  was  made  by  reason  of  a  certain  reduction 
in  the  cash  payment  required  of  appellant  at  the  time  of  the 
execution  of  the  deed  to  him.  The  court's  conclusion  harmon- 
ized with  the  view  of  plaintiff,  and  its  judgment  determir.ed 
and  decreed  *'that  plaintiff  is  the  owner  in  fee  and  entitled 
to  the  possession  of  an  undivided-^^  interest  in  and  to  those 
certain  tracts  or  parcels  of  land  situate  and  being  in  the 
county  of  Sutter  (describing  them).  Subject,  however,  to  the 
payment  by  plaintiff  of  the  sum  of  $21,166.66  on  or  before 
the  first  day  of  January,  1921,  with  interest  thereon  from 
the  date  of  the  entry  of  this  decree  at  six  per  cent  per  annum, 
the  same  being  a  portion  of  the  last  payment  required  to  be 
made  in  and  by  that  certain  promissory  note  executed  by 
defendant  T.  L.  Quigley  to  E.  A.  Noyes  and  secured  by  a 
mortgage  of  record."  Then  follows  a  copy  of  said  note  and 
the  judgment  continues:  **It  is  further  here  ordered,  ad- 
judged and  decreed  that  within  ten  days  from  the  date  of 
the  rendition  and  entry  of  this  decree,  the  defendant  T.  L, 
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Quigley  execute  his  said  trust  by  the  execution  and  delivery 
to  plaintiff  of  a  good  and  sufficient  deed  of  grant,  granting 
and  transferring  to  him  said  ^^f^  interest  in  and  to  said  lands 
and  premises  hereinbefore  described  subject  to  the  payment 
of  said  sum  of  $21,166.66  on  or  before  the  first  day  of  Janu- 
ary, 1921,  with  interest  from  the  date  of  the  rendition  and 
entry  of  this  decree  at  six  per  cent  per  annum  as  herein- 
before set  forth ;  and  that  in  the  event  of  the  failure  or  refusal 
of  said  defendant  T.  L.  Quigley  to  execute  said  deed  within 
the  time  and  in  the  form  and  substance  as  herein  directed, 
the  sheriff  of  the  county  of  Sutter,  state  of  California,  is 
hereby  appointed  for  such  purpose  and  directed  to  make, 
acknowledge,  execute  and  deliver  said  deed  in  the  place  and 
stead  of  said  defendant,  T.  L.  Quigley." 

We  now  proceed  to  the  consideration  of  the  principal  con- 
tentions of  appellant  for  a  reversal  of  the  judgment. 

While  appellant  presents  various  points  for  our  determina- 
tion, he  declares  in  his  brief  that  the  primary  reason  why 
appellant  resists  the  demands  of  respondent  is  because  of  the 
knowledge  obtained  by  appellant  that  respondent,  while  pre- 
tending otherwise,  in  fact  failed  to  render  the  services  as 
broker  which  in  law  and  good  conscience  he  was  bound  to 
render  before  he  could  rightfully  claim  compensation.  In 
fact,  appellant  testified  to  the  agreement  substantially  as  did 
respondent,  and  declared  that  he  intended  to  execute  it  until 
he  learned  **that  he  had  not  delivered  or  given  me  the  service 
I  expected,  that  I  was  paying  for."  The  particular  remiss- 
ness of  the  agent  is  designated  as  "fraudulent  concealment,'* 
"nonperformance  and  delay,"  "positive  acts  of  fraud,"  and 
"misrepresentations."  Under  the  first  are  specified:  "(a) 
He  did  not  inform  appellant  that  he  had  knowledge  of  the 
Phipps-Beere  option;  (b)  He  did  not  inform  appellant  of  the 
terms  of  that  option  or  the  price  thereunder  at  which  the 
land  could  be  purchased,  viz.,  $28  per  acre;  (c)  he  did  not 
inform  appellant  during  the  time  he  was  pretending  to  act  as 
the  confidential  agent  of  appellant,  that  he  at  the  same  time 
was  acting  as  the  agent  for  Noyes  and  endeavoring  to  obtain 
for  the  land  the  highest  possible  price,"  and  that  he  advised 
Noyes  to  insist  upon  a  cash  payment  of  twenty-five  thousand 
dollars  instead  of  twelve  thousand  five  hundred  dollars  which 
Noyes  had  consented  to  accept  until  a  flaw  in  the  title  was 
removed. 
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In  the  second  category  are  enumerated  his  omission  to  avail 
himself  of  the  opportunity  to  purchase  the  land  at  the  price 
of  $28  per  acre,  through  said  Phipps-Beere  option,  and  his 
failure  to  submit  to  Noyes  the  various  offers  for  the  land  made 
by  appellant.  The  "positive  acts  of  fraud"  are  covered  by 
the  foregoing,  and  the  ** misrepresentations"  relate  to  a  letter 
and  telegram  sent  by  respondent  to  appellant  on  December 
29,  1912,  to  the  effect  that  the  net  price  for  the  land  was  $30 
per  acre  and  that  it  had  never  been  offered  for  less. 

The  constant  and  undivided  fidelity  of  the  agent  to  the 
interest  of  the  principal  is,  of  course,  demanded  by  the  pro- 
visions of  the  statute,  the  decisions  of  the  courts,  and  the 
recognized  principles  of  honorable  dealing,  and  if  we  had  to 
accept  the  recital  of  appellant  as  embodying  the  established 
facts  of  the  case  we  should  not  hesitate  to  say  that  respondent 
was  recreant  to  his  trust  and  was  not  entitled  to  any  con- 
sideration in  a  court  of  justice.  But  the  foundation  of  appel- 
lant's claim  is  found  in  the  testimony  offered  in  his  own 
behalf.  It  may  be  admitted  that,  from  the  record,  his  show- 
ing appears  to  be  not  destitute  of  persuasive  force,  but  the 
apparently  inculpatory  circumstances  are  negatived  by  the 
denials  and  explanations  of  the  plaintiff  himself.  As  far  as 
it  was  inconsistent  with  the  evidence  of  appellant  the  court 
undoubtedly  accepted  and  acted  upon  the  testimony  of  re- 
spondent, and  we  can  do  no  less  under  the  familiar  rule. 
In  view  of  the  insistent  assertions  of  appellant  as  to  these 
impcrtant  circumstances,  we  have  been  at  pains  to  read  care- 
fully the  entire  transcript,  and  we  find  therein  legal  justifi- 
cation for  the  conclusion  of  the  trial  court  that  respondent 
acted  in  good  faith  in  his  dealings  with  appellant.  We  need 
not  quote  from  the  record,  but  we  deem  it  sufficient  to  say  that 
respondent  testified  that  he  knew  of  said  option  and  told 
Quigley  about  it,  but  was  informed  that  it  called  for  $30  per 
acre,  that  he  was  told  by  Noyes  that  the  land  had  never  been 
offered  for  less,  that  he  did  not  advise  Noyes  to  insist  upon 
a  payment  of  twenty-five  thousand  dollars  instead  of  twelve 
thousand  five  hundred  dollars,  that  he  did  submit  to  Noyes 
the  various  offers  made  by  appellant,  and  that  he  did  not 
know  at  any  time  while  acting  as  the  agent  of  appellant  that 
the  land  could  be  bought  for  less  than  what  it  was  purchased 
for.  As  to  any  effort  made  to  sell  the  property  to  another 
party,  he  gave  an  explanation  capable  of  reconciliation  with 
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an  honest  attitude  toward  appellant.  He  declared  that  Mr. 
Quigley  said  to  him:  ''I  may  do  business  down  here,  but  if 
you  have  any  other  prospect  of  selling  that  property  and  doing 
business  with  Mr.  Noyes  go  ahead  and  do  business."  Re- 
spondent testified  that  he  had  an  arrangement  with  Mr.  Quig- 
ley  to  that  effect,  and  he  did  the  best  he  could  for  him,  but 
he  had  the  privilege  of  disposing  of  the  property  elsewhere 
if  the  opportunity  was  offered.  It  seems  that  by  agreement 
with  Noyes  the  price  for  any  other  purchaser  was  one  hundred 
and  seventy-five  thousand  dollars,  but  the  owner  and  respond- 
ent were  anxious  to  favor  appellant,  and  if  a  sale  were  made 
to  him  it  would  be  for  about  twenty-five  thousand  dollars 
less.  Respondent  gives  his  reasons  for  believing  that  this 
scheme  was  in  the  interest  of  Quigley  and  we  cannot  say  that 
his  conduct  was  inconsistent  with  good  faith.  He  was,  no 
doubt,  anxious  to  obtain  a  commission,  but  in  that  respect  he 
was  probably  like  the  average  individual,  and  it  cannot  be  said 
that  he  was  not  justified  in  what  he  did.  Mr.  Quigley  was 
himself  a  real  estate  agent  and  had,  no  doubt,  a  fellow-feeling 
for  the  craft  and  he  was  willing  to  give  Mr.  Brooke  as  much 
leeway  as  possible.  Indeed,  appellant  seemed  to  rely  entirely 
upon  his  own  judgment  as  to  the  value  of  the  land,  he  deter- 
mined what  he  would  pay  for  it,  and  his  engagement  was  with 
Brooke  that  the  latter  would  endeavor  to  secure  it  for  him 
at  that  price  but  with  the  privilege  of  selling  it  for  more  to 
another  purchaser. 

It  is  contended  with  much  learning  that  the  theory  of  a 
trust  upon  which  respondent  relies  is  utterly  untenable.  The 
criticism  begins  with  the  complaint  itself.  After  setting  out 
the  agreement  between  the  parties,  as  we  have  hereinbefore 
stated,  and  the  negotiations  culminating  in  a  sale,  carried  on 
by  plaintiff  with  Mr.  Noyes,  the  complaint  proceeds,  **and 
thereafter  in  accordance  with  said  negotiations  carried  on  on 
Llie  part  of  plaintiff  in  accordance  with  said  agreement  a  deed 
of  grant,  bargain,  and  sale  was,  on  or  about  the  5th  day  of 
December,  1913,  executed  by  said  Edward  A.  Noyes  to  said 
defendant  T.  L.  Quigley,  granting  and  transferring  to  said 
Quigley  the  above-described  lands  and  premises.  Shortly 
before  the  execution  and  delivery  of  said  deed,  plaintiff 
learned  that  the  deed  was  to  be  executed  by  said  Noyes  and 
he  requested  and  demanded  of  said  defendant  Quigley  that 
ill  tho  execution  of  said  deed,  plaintiff  should  be  named  as  a 
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grantee  therein  to  the  extent  of  an  undivided  one-sixth  in- 
terest, and  said  defendant  Quigley  as  grantee  therein  to  the 
extent  of  the  remaining  five-sixths  interest  therein  in  accord- 
ance with  said  agreement  as  aforesaid ;  that,  however,  defend- 
ant Quigley  refused  to  permit  plaintiff  to  be  named  in  said 
deed,"  etc.  It  is  declared  that  the  complaint  is  thus  incon- 
sistent and  self-destructive.  The  particular  point  is  that  in 
one  breath  plaintiff  claims  that  the  conveyance  to  Quigley 
was  in  accordance  with  the  agreement  between  the  parties 
and,  in  the  next,  that  it  was  in  violation  of  said  agreement. 
In  other  words,  assuming  that  a  trust  existed,  it  is  alleged 
both  that  it  was  and  that  it  was  not  executed.  We  think, 
however,  that  this  criticism  involves  rather  a  matter  of  uncer- 
tainty than  of  vital  infirmity.  Respondent  admits  that  the 
complaint  was  hurriedly  and  somewhat  carelessly  drawn,  and 
it  is  contended  that  what  was  meant  is  that  the  sale  was 
secured  through  the  efforts  of  plaintiff  in  accordance  with 
the  agreement  of  plaintiff  and  defendant,  but  that  the  deed 
was  executed  contrary  to  said  agreement  in  the  respect  in- 
dicated. There  was  no  special  demurrer  and  the  case  was 
tried  upon  the  theory  that  the  cause  of  action  was  properly 
set  forth,  and  defendant  certainly  suffered  no  prejudice  by 
reason  of  said  defective  phraseology. 

Appellant,  however,  with  more  confidence,  apparently,  urges 
the  objection  that  the  evidence  fails  to  disclose  any  trust  at 
all  that  can  be  legally  enforced.  There  is  an  interesting  dis- 
cussion in  the  brief  of  the  various  kinds  of  trusts  that  are 
recognized  by  the  authorities,  and  special  attention  is  devoted 
to  the  consideration  of  a  resulting  trust  of  which  respondent 
contends  this  is  an  example.  Therein  are  recited  the  different 
conditions  upon  and  according  to  which  such  a  trust  may 
arise,  and  it  is  claimed  that  only  one  of  these  conditions  could 
possibly  apply  here,  and  that  is  **when  a  purchaser  of  an 
estate  pays  the  purchase  money  or  some  portion  thereof  and 
takes  the  title  in  the  name  of  a  third  person."  But  it  is  in- 
sisted that  such  is  not  the  case  here  for  the  reason  that  no  part 
of  the  consideration  for  the  conveyance  passed  from  respond- 
ent to  Noyes,  the  owner  of  the  property.  In  support  of  the 
position  certain  authorities  are  cited,  including  Pomeroy's 
Equity  Jurisprudence,  section  1037,  Woodside  v.  Hewel,  109 
Cal.  481,  485,  [42  Pac.  152],  and  Los  Angeles  etc.  Dev.  Co.  v. 
Occidental  OU  Co.,  144  Cal.  528,  534,  [78  Pac.  25].    In  the 
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first  it  is  said:  ^^The  fundamental  idea  of  such  a  trust  is  that 
equity  considers  that  the  beneficial  interest  follows  the  con- 
sideration and  attaches  to  the  party  from  whom  the  considera- 
tion comes.  But  in  order  that  this  effect  may  be  produced 
it  is  absolutely  indispensable  that  the  payment  should  be  actu- 
ally made  by  the  beneficiary  B  or  that  an  absolute  obligation 
to  pay  should  be  incurred  by  him  as  a  part  of  the  original 
transaction  of  purchase,  at  or  before  the  time  of  the  con- 
veyance." 

In  the  Woodside  case,  supra,  the  doctrine  is  therein  stated : 
**The  resulting  trust,  not  within  the  statute  of  frauds,  and 
which  may  be  shown  without  writing,  is  when  the  purchase 
is  made  with  the  proper  moneys  of  the  cestm  que  trust,  and 
the  deed  not  taken  in  his  name.  The  trust  results  from  the 
original  transaction  at  the  time  it  takes  place,  and  at  no  other 
time,  and  it  is  founded  on  the  actual  payment  of  money,  and 
on  no  other  ground." 

And  in  the  Los  Angeles  case,  supra,  it  was  declared: 
**  Efforts  as  the  promoter  or  agent  of  the  parties,  and  the  trav- 
eling or  other  expense  incurred  in  bringing  about  this  trans- 
fer, cannot  be  held  to  perform  even  a  part  of  the  consideration 
for  the  transfer." 

It  is  therefore  urged,  in  opposition  to  the  claim  that  re- 
spondent's share  of  the  consideration  was  his  efforts  in  bring- 
ing about  the  conveyance,  that,  since  no  part  of  this  passed 
to  the  grantor,  or  furnished  any  part  of  the  consideration  for 
the  conveyance,  it  cannot  be  regarded  as  sufficient  to  create  a 
resulting  trust.  However,  we  are  not  greatly  concerned  with 
the  definition  of  words  or  in  what  category  the  alleged  trust 
falls,  but  the  vital  inquiry,  of  course,  is  whether  there  was 
evidence  of  the  creation  of  a  legal  obligation  on  the  part  of 
appellant  to  convey  said  one-sixth  interest  to  respondent. 

The  written  correspondence  between  the  parties  would  seem 
to  answer  this  inquiry.  We  can  see  no  reason  why  it  may  not 
be  held  that  thereby  what  is  known  as  an  express  trust  was 
created  within  the  purview  of  sections  852  and  857  of  the 
Civil  Code.  {Estate  of  Hinckley,  58  Cal.  457;  Hellman  v. 
McWaiiams,  70  Cal.  449,  [11  Pac.  659],  and  other  decisions.) 
In  the  Hinckley  case  it  was  said:  **The  code  does  not  in  terms 
declare  the  distinction  between  express  and  implied  or  result- 
ing trusts.  But  section  857  declares  that  'express  trusts'  in 
relation  to  real  property  may  be  created  for  certain  purposes. 
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Express  trusts  are  put  in  opposition  to  those  which  are  im- 
plied or  resulting — the  latter  being  such  as  exist  'by  opera- 
tion of  law/  and  the  former  such  as  are  created  or  declared 
by  instrument  in  writing.''  It  is  true  that  if  the  said  letter 
of  December  23d  were  the  only  writing  in  relation  to  the  mat* 
ter  it  could  hardly  be  held  sufiSciently  definite  and  compre- 
hensive to  be  enforced,  but  its  deficiency  was  supplied  in  the 
other  correspondence  between  the  parties.  There  can  be  no 
mistake  as  to  what  was  intended.  Indeed,  as  we  have  seen, 
appellant  on  the  witness-stand  admitted  the  agreement  as 
claimed  by  respondent,  but  sought  to  justify  his  refusal  to 
convey  by  reason  of  said  misconduct 

But  apart  from  the  foregoing,  the  action  may  be  upheld  as 
one  for  specific  performance.  As  to  this  appellant  complains 
that  there  is  no  allegation  in  the  complaint  that  the  consid- 
eration was  equitable  and  adequate.  The  issue,  however,  was 
tendered  by  the  answer,  evidence  was  received  in  relation  to 
it,  and  it  was  found  by  the  court  in  favor  of  plaintiflF.  It 
is  immaterial,  therefore,  whether  we  regard  the  action  as  one 
for  specific  performance  or  to  enforce  a  trust.  In  either  event 
there  is  sufficient  foundation  for  a  judgment  in  favor  of 
plaintiff. 

But  regarded  in  either  aspect,  the  particular  judgment  ren- 
dered, in  our  opinion,  was  not  warranted  by  the  facts.  If 
a  trust  existed  it  reached  the  whole  tract  and  fastened  itself 
upon  every  portion  of  it.  It  was  a  trust  to  convey  an  undi- 
vided one-sixth  interest  in  and  to  said  land.  It  could  not 
be  executed  by  the  conveyance  of  a  larger  proportion  of  a  part 
of  the  land,  at  least  without  the  consent  of  the  defendant. 
The  same  would  be  true  as  to  specific  performance.  Plaintiff 
must  rely  upon  his  contract  for  the  conveyance  of  one-sixth  of 
the  entire  estate.  As  to  the  part  disposed  of  by  appellant, 
respondent  must  rely  upon  a  judgment  for  damages.  This 
would  not  require,  of  course,  a  separate  action  but  can  be  in- 
cluded in  the  same  complaint.  The  matter  is  treated  at  length 
in  Lathrop  v.  Bampton,  31  Cal.  17,  22,  [89  Am.  Dec.  141], 
wherein  is  quoted  with  approval  the  following  from  Mr.  Jus- 
tice Lewis  in  Thompson's  Appeal,  22  Pa.  St.  16,  17:  "When- 
ever a  trust  fund  has  been  wrongfully  converted  into  another 
species  of  property,  if  its  identity  can  be  traced,  it  will  be 
held,  in  its  new  form,  liable  to  the  rights  of  the  cesiui  que 
trust.    No  change  of  its  state  and  form  can  divest  it  of  such 
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trust.  So  long  as  it  can  be  identified  either  as  the  original 
property  of  the  cestui  que  trust,  or  as  the  product  of  it,  equity 
will  follow  it;  and  the  right  of  reclamation  attaches  to  it  until 
detached  by  the  superior  equity  of  a  bona  fide  purchaser  for 
a  valuable  consideration  without  notice.  But  the  right  of 
pursuing  it  fails  when  the  means  of  ascertainment  fail."  In 
that  case  all  the  trust  property  was  disposed  of,  but  the  prin- 
ciple is  the  same  where  only  a  part  of  it  remains.  Here 
one  thousand  one  hundred  acres  of  the  specific  property  cov- 
ered by  the  trust  is  gone  *'and  nothing  is  left  to  the  cestui 
qus  trust  except  a  naked  claim  for  damages  generally,  on 
account  of  the  breach,"  as  far  as  that  particular  tract  is  con- 
cerned. 

In  section  843  of  Perry  on  Trusts  it  is  said:  **If  the  cestui 
que  trust  is  unable  to  trace  the  trust  fund  into  the  hands  of 
other  persons  or  into  the  hands  of  third  persons  other  than 
hona  fide  holders  for  value,  or  into  other  property  in  the 
hands  of  the  trustee,  or  if  he  elects  not  to  do  so,  he  may  pro- 
ceed against  the  trustee  personally." 

It  may  be  said,  also,  as  before  suggested,  that  if  we  regard 
the  case  as  one  for  specific  performance,  to  allow  plaintiff  to 
recover  one-fourth  of  the  residue  of  the  property  instead  of 
one-sixth  of  the  whole  tract,  would  be  to  make  for  the  parties 
a  contract  that  was  never  in  their  minds.  {Orey  v.  Tubhs, 
43  Cal.  359;  Magee  v.  McManus,  70  Cal.  553,  [12  Pac.  451].) 

Another  consideration  is  worth  mentioning:  Under  plain- 
tiff's theory  he  was  entitled  to  a  deed  of  one-sixth  of  the  real 
property  subject  to  his  proportion  of  the  indebtedness.  As 
we  have  seen,  there  was  a  cash  payment  and  a  note  and  mort- 
gage given  for  the  balance.  The  note  called  for  the  payment 
of  $98,465.56,  with  interest  at  the  rate  of  six  per  cent  per 
annum.  As  to  the  principal,  it  was  provided  that  $10,465.55 
should  be  paid  on  or  before  ninety  days  from  the  date  of  the 
note,  ten  thousand  dollars  on  or  before  January  20,  1916,  and 
the  balance,  to  wit,  the  sum  of  seventy-eight  thousand  dollars, 
on  or  before  January  1, 1921.  According  to  the  decree  plain- 
tiff was  awarded  the  fee  and  the  use  and  possession  of  nearly 
one-fourth  of  the  residue  of  the  property  without  being  re- 
quired to  make  any  payment  until  the  1st  of  January,  1921. 
He  could  thus  enjoy  the  use  of  the  property  for  nearly  six 
years  and  then  abandon  it  without  the  payment  of  anything. 
That  he  was  favored  in  this  manner  arises  from  the  circum- 
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stance  that  appellant  had  sold  a  portion  of  it  and  been  in  the 
exclusive  possession  of  the  residue  ever  since  the  purchase. 
The  judgment  may  not  have  been  inequitable,  but  we  are  left 
to  conjecture  as  to  the  extent  of  the  damage  done  to  plaintiff 
by  his  exclusion  from  the  enjoyment  of  his  portion  of  the 
property.  We  think  there  should  be  an  accounting  between 
the  parties  that  it  may  be  determined  how  much  is  due  plain- 
tiff for  the  said  sale,  and  how  much  for  the  use  of  the  prop- 
erty, and  a  decree  entered  for  the  residue  in  accordance  with 
the  terms  of  the  contract,  if  the  court  is  still  of  the  opinion 
that  plaintiff  should  recover. 
The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Crim.  No.  378.    Third  Appellate  Di8trict.--April  21,  1917.] 

THE  PEOPLE,  Bespondent,  v.  M.  D.  NOLAN,  Appellant. 

Ceiminal  Law — Time  ov  Commission  ov  Offense — Constbuction  of 
Stxpulation  of  Counsel. — In  a  prosecution  for  selling  alcoholie 
liquors  in  no-Iieense  territory,  a  stipulation  entered  into  by  counsel 
at  the  close  of  the  people's  case  that  the  district  mentioned  in  the 
indictment  is  no-license  territory  is  sufficient  to  establish  that  the 
distlriet  was  no-license  territory  at  the  time  of  the  commission  of  the 
offense. 

lih — Intsbpbetation  of  Stipulations. — The  rules  applicable  to  the  con- 
struction of  contracts  generally  govern  the  courts  in  their  interpre- 
tation of  stipulations,  and  such  a  construction  will  be  placed  upon 
them  as  will  render  them  reasonable  and  just  to  both  parties,  and  a 
construction  that  would  make  them  frivolous  and  ineffectual  avoided, 
if  possible. 

APPEAL  from  a  jud^^ment  of  the  Superior  Court  of  Men- 
docino County,  and  from  an  order  denying  a  new  trial.  J.  Q. 
White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  Hurley,  and  Lilburn  I.  Gibson,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 
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CHIPMAN,  P.  J. — Defendant  was  convicted  of  the  crime 
of  selling  alcoholic  liquor  in  no-license  territory,  upon  indict- 
ment found  by  the  grand  jury  of  Mendocino  County.  He 
appeals  from  the  judgment  of  conviction  and  from  the  order 
denying  his  motion  for  a  new  trial.  The  charging  part  of  the 
indictment  is  that  defendant,  "within  the  boundaries  of  the 
Fourth  Supervisor  District  of  the  said  county  of  Mendocino, 
and  outside  the  corporate  limits  of  any  city  or  town,"  at  the 
hour  of  8  o'clock  P.  M.,  on  April  17,  1916,  "did  then  and 
there  willfully  and  unlawfully  sell,  furnish,  and  distribute  alco- 
holic liquor  to  one  Emil  Baroni  said  supervisor  district  being 
then  and  there  no-license  territory  under  the  law  of  the  state 
of  California,  contrary,"  etc. 

The  prosecution  introduced  several  witnesses  whose  testi- 
mony tended  to  establish  the  truth  of  the  charge  and,  when 
about  to  close  for  the  people,  the  following  appears  in  the 
record:  **Mr.  McCowen  (after  consulting  with  attorneys  for 
defendant) :  It  is  stipulated  that  Mendocino  City  is  in  the 
fourth  supervisor  district,  that  it  is  not  an  incorporated  town 
and  that  the  fourth  supervisor  district  is  no-license  territory. 
Mr.  Gibson  (attorney  for  defendant) :  Yes." 

The  only  point  now  made  on  the  appeal  is  that  there  is  no 
evidence  showing  that  the  said  district  was  no-license  territory 
on  April  17,  1916,  the  date  of  the  alleged  sale  of  liquor  as 
charged  in  the  indictment.  The  indictment  was  found  on  May 
6,  1916,  and  the  trial  took  place  October  10,  1916,  at  which 
time  the  above  stipulation  was  made. 

Defendant  cites  People  v.  Cavallini,  29  Cal.  App.  526,  [156 
Pac.  73].  In  that  case  the  point  was  raised  on  demurrer  to 
the  information  that  it  failed  to  allege  the  existence  of  the 
ordinance  at  the  time  the  selling  of  the  liquor  was  alleged  to 
have  occurred. 

In  his  opening  statement  to  the  jury  the  district  attorney, 
addressing  himself  to  defendant's  attorney,  said:  "I  suppose, 
Mr.  Schino,  you  will  admit  that  the  fourth  supervisor  district 
on  the  date  alleged  in  the  information  was  *dry  territory!' 
Mr.  Schino :  No,  sir,  if  your  Honor  please,  we  desire  to  make 
a  formal  objection  in  that  respect."  After  a  colloquy  between 
the  district  attorney,  defendant's  attorney  and  the  judge,  the 
following  appears:  **The  Court:  Then,  gentlemen  of  the  jury, 
it  is  stipulated  by  and  between  respective  counsel  represent- 
ing the  people  and  the  defendant  that  the  fourth  supervisor 
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district  of  Madera  county  is  *  no-license'  territory.  That  will 
be  taken  by  you  as  a  fact  in  the  case.  Mr.  Schino :  That  is  on 
the  30th  day  of  September,  1914.  The  Court:  Yes,  I  have  no 
reference  to  anything  else  except  as  to  the  date  of  this  in- 
formation, that  is  on  the  30th  of  September,  1914,  the  fourth 
supervisor  district  of  the  county  of  Madera  was  in  'no-license 
territory.'  "  It  was  in  view  of  this  state  of  the  record  that 
the  following  was  said  by  the  court  in  reviewing  the  case: 
**The  stipulation  went  no  further  than  an  admission  that,  on 
September  30,  1914,  the  district  was  'no-license  territory,' 
and  this  admission  was  subject  to  defendant's  objection  that 
evidence  showing  a  violation  of  the  local  option  law  was  not 
admissible,  for  the  reason  that  the  information  failed  to  state 
a  public  offense."  It  was  held,  correctly,  we  still  think,  that 
it  was  necessary  to  allege  in  the  information  that  at  the  time 
the  offense  was  committed  the  district  was  "no-license"  terri- 
tory. The  averment  in  the  present  indictment  meets  that 
requirement. 

The  only  question,  then,  is.  Can  we  say  that  the  stipulation 
was  intended  to  refer  to  the  averment  in  the  indictment  that 
at  the  time  the  offense  was  committed  the  district  mentioned 
was  ** no-license  territory!" 

We  must  assume  that  the  district  attorney  knew  that  it  was 
necessary  to  establish  the  truth  of  the  material  averments  of 
the  indictment,  and  that  one  of  such  averments  was  the  exist- 
ence of  the  no-license  ordinance  at  the  time  of  the  alleged 
offense.  He  made  his  proofs  as  to  the  alleged  violation  of  the 
ordinance  by  defendant,  and  then  turned  to  defendant's  at- 
torney to  counsel  with  him  as  to  proving  the  remaining  facts 
and  was  met  by  the  stipulation. 

**The  rules  applicable  to  the  construction  of  contracts  gen- 
erally govern  the  courts  in  their  interpretation  of  stipulations, 
and  thus  stipulations  will  receive  a  reasonable  construction 
with  a  view  to  effecting  the  intent  of  the  parties."  (36  Cyc, 
p.  1291.)  **  A  construction  will  be  placed  upon  the  stipulation 
which  will  render  it  reasonable  and  just  to  both  parties  rather 
than  unreasonable  and  unjust;  and  a  construction  will  be 
avoided,  if  possible,  which  will  make  the  stipulation  frivolous 
or  ineffectual."  (20  Am.  &  Eng.  Ency.  PL  658.)  The  stipu- 
lation,  as  interpreted  by  defendant,  might  not  make  it  friv- 
olous,  but  would  make  it  wholly  ineffectual  for  any  purpose. 
''Where  the  language  of  one  party  may  be  understood  in  mpr^ 
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senses  than  one,  it  is  to  be  interpreted  in  the  sense  in  which 
he  had  reason  to  suppose  it  was  understood  by  the  other 
party."  (Ibid.,  p.  660;  and  this  is  the  rule  stated  in  section 
1649  of  the  Civil  Code.)  It  is  aLso  stated,  among  other  rules 
that  the  stipulation  is  to  be  interpreted  with  reference  to  its 
subject  matter,  in  the  light  of  the  surrounding  circumstances, 
including  the  state  of  the  pleadings,  the  allegations  therein 
and  the  attitude  of  the  parties  in  respect  of  the  issues.  (20 
Am.  &  Eng.  Ency.  PI.,  p.  659.)  There  were  but  two  prin- 
cipal issues  presented — first,  did  defendant  sell  intoxicating 
liquor  in  the  fourth  supervisor  district  of  said  county  as 
charged!  Second,  was  the  district  at  that  time  no-license  ter- 
ritory! Proof  was  made  of  the  first  issue  and  we  think  it 
reasonable  to  assume  that  the  parties  understood  the  stipu- 
lation to  cover  the  second  issue.  It  can  hardly  be  doubted 
that  the  district  attorney  had  reason  to  suppose  it  was  so 
understood  by  defendant's  attorney. 
The  judgment  and  order  are  aflSrmed. 

Hart|  J.|  and  Burnett,  J.,  concurred. 


[Civ.  No.  1665.    Third  AppeUate  District.— April  21,  1917.] 

R.  E.  HOUGHTON,  Plaintiff  and  Appellant,  v.  KEEN 
VALLEY  BANK  et  al..  Defendants  and  Appellants; 
NQ  HON  KIM,  Intervener  and  Respondent. 

Taxation  —  Assessment  —  Insufficient  Deschiption  —  C6N7U0TiNa 
Maps. — ^An  assessment  of  lots  for  the  purposes  of  taxation  as  lots 
1,  2,  and  3  in  block  132  of  the  town  of  Bakersfield,  without  refer- 
ence to  any  map,  is  void  for  insufficient  description,  where  it  is 
shown  that  there  is  but  one  block  132,  and  three  recorded  maps  of 
the  town,  upon  each  of  which  the  lots  are  delineated  in  diffcfrent 
parts  of  the  block. 

Id. — ^Purposes  of  Description. — The  purposes  to  be  subserved  by  the 
description  are  to  enable  the  owner  to  discharge  his  land  from  the 
lien  of  the  assessment  by  paying  the  same,  and  also,  in  case  the 
land  shall  be  sold  to  satisfy  the  lien,  that  bidders  may  know  what 
land  is  offered  for  sale,  and  that  the  purchaser  may  receive  a  nufSi- 
^ent  conveyance, 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County,  and  from  an  order  denying  a  new  triaL  J,  W. 
Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Octave  G.  Du  Py,  for  Plaintiff  and  Appellant. 

Bowen  Irwin,  for  Eern  Valley  Bank,  Defendant  and  Ap- 
pellant 

C.  Brower,  in  pro.  per.,  Defendant  and  Appellant 

J.  W.  P.  Laird,  and  Bowen  Irwin,  for  H.  A.  Blodget,  De- 
fendant and  Appellant 

Olney  &  Olney,  for  Mills  College,  Assignee,  etc.,  Defendant 
and  Appellant 

W.  S.  Allen,  and  Fred  B.  Borton,  for  Thos.  H.  Brown, 
Defendant  and  Appellant 

Emmet  H,  Wilson,  and  G.  C.  De  Garmo,  for  Leslie  B. 
Hewitt,  Assignee,  etc..  Defendant  and  Appellant 

Nan<7  Ella  Houghton,  in  pro.  per.,  Defendant  and  Appel- 
lant 

Chas.  K  Sears,  for  Intervener  and  Bespondent 

CHIPMAN,  P.  J. — The  action  originally  was  in  partition 
and  involved  numerous  different  lots  of  land  owned  by  many 
different  persons.  Bespondent,  Ng  Hon  Kim,  filed  a  com- 
plaint in  intervention  in  the  nature  of  an  action  to  quiet  title, 
alleging  ownership  in  fee  of  certain  three  of  the  lots  situated 
in  the  city  of  Bakersfield,  Kern  County.  Intervener  had 
judgment  in  his  favor  from  which  plaintiff  and  defendants 
appealed  to  the  supreme  court. 

The  judgment  and  order  denjdng  motion  for  a  new  trial 
in  favor  of  intervener  were  reversed.  (157  Cal.  289,  [107 
Pac.  113].)  The  complaint  described  the  property  as  lots  1, 
2,  and  3,  block  132,  in  the  Baker  Homestead  Tract,  according 
to  the  map  of  said  tract  filed  in  the  office  of  the  county  re- 
corder of  Kem  County,  state  of  California,  on  the  third  day 
of  April,  1889.    Intervener  claimed  title  under  delinquent  tax 
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sales.  The  complaint  in  intervention  described  the  property 
as  **Lots  one,  two,  and  three  in  block  one  hundred  and  thirty- 
two  situate  in  the  city  of  Bakersfield,  county  of  Kern,  state 
of  California,'/  but  made  no  reference  to  any  map.  We  quote 
from  the  opinion:  **No  map  showing  the  location  of  any  lots 
or  blocks  was  introduced  in  evidence.  Under  the  decisions  of 
this  court  there  seems  to  be  no  escape  from  the  conclusion  that 
the  assessment  is  prima  facie  invalid."  The  assessment-book 
was  offered  in  evidence  and,  under  the  heading  **  Description 
of  Property,"  showed  entries  as  follows:  **In  the  town  of 
Bakersfield,  lot  1,  2,  3,"  and  under  the  heading  ''Block"  the 
figures  *  *  132, '  *  appeared.  The  theory  upon  which  the  decision 
proceeded  was  ''that  a  description  of  this  kind  is  of  such  a 
nature  as  to  indicate  that  the  property  can  ordinarily  be 
located  only  by  reference  to  some  map  or  plat,  and  no  such 
map  or  plat  being  referred  to  as  being  in  existence,  the  de- 
scription is  prima  facie  insufficient.  There  is  no  presumption, 
in  the  absence  of  such  a  reference,  that  there  is  such  a  map 
in  existence."  In  remanding  the  case  the  court  said:  "Upon 
a  new  trial  it  will,  of  course,  be  competent  for  the  intervener 
to  offer  evidence  for  the  purpose  of  showing  that  the  descrip- 
tion was  suflBcient.  To  this  end  he  may  show,  if  it  be  the  fact, 
that  there  was  of  record  at  the  time  of  the  assessment  a  map 
by  the  aid  of  which  the  description  of  the  lots  in  question 
would  serve  to  fully  and  completely  identify  and  locate  them." 

At  the  second  trial  the  evidence  submitted  at  the  former 
trial  was  introduced  by  stipulation,  and  is  in  the  transcript 
on  page  31  down  to  the  middle  of  page  66,  at  which  point 
the  transcript  shows  as  follows:  "Thereupon  the  trial  pro- 
ceeded and  the  intervener  offered  in  evidence  a  map  entitled 
Map  of  the  'Baker  Homestead  Tract,'  which  was  indorsed: 
'Filed  in  the  oflBce  of  the  County  Recorder  of  Kern  County, 
California,  this  3rd  day  of  April,  1889,  N.  R.  Packard,  County 
Recorder,'  and  the  same  was  admitted  in  evidence."  The 
plaintiff  and  defendants  thereupon,  "with  a  view  of  showing 
that  there  were  two  maps  of  block  132  in  Bakersfield,  and  that 
the  lots  in  the  blocks  were  not  described  in  the  same  manner, 
nor  did  they  cover  the  same  land,  and  with  a  view  of  showing 
that  there  existed  an  uncertainty  in  the  description  of  the 
land  that  was  carried  into  the  assessment,  offered  in  evidence 
two  maps  of  Bakersfield. ' '    The  transcript  is  as  follows : 

"Thereupon  the  plaintiff  and  defendants  offered  in  evidence 
H  map  entitled  'Map  of  Bakersfield,  Kern  County,  Ci^.'  wd 
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indorsed:  'Piled  in  the  oflBce  of  the  Recorder  of  Kern  County, 
Cal.,  August  17th,  1875,  F.  W.  Craig,  Recorder,'  and  the  same 
was  admitted  in  evidence. 

"The  plaintiff  and  defendants  also  offered  in  evidence  a 
map  entitled  *Map  of  Bakersfield  and  Sumner,  Kern  County, 
California,'  and  indorsed  *  Piled  in  the  office  of  the  County 
Recorder  of  Kern  County,  June  5th,  A.  D.  1888,  N.  R.  Pack- 
ard, County  Recorder,'  and  the  same  was  admitted  in  evi- 
dence." 

These  maps  were  by  stipulation  omitted  from  the  transcript 
with  an  understanding  that  either  party  might,  if  necessary, 
produce  them  for  inspection  by  the  reviewing  court.  Appel- 
lants have  presented  in  their  opening  brief,  at  page  13,  a  dia- 
gram which  shows  without  controversy  the  situation  of  the  lots 
in  question  on  the  three  different  maps,  as  follows: 

Block  132,  Bakersfield,  showing  division  into  lots  as  delineated 
on  map  offered  in  evidence  by  the  intervener,  respondent 
herein,  entitled  **Map  of  Baker  Homestead  Tract,  Bakers- 
field," filed  in  the  office  of  the  County  Recorder,  Kern 
County,  California,  this  3d  day  of  April,  1889,  N.  R. 
Packard,  County  Recorder. 
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Block  132,  Bakersfield,  showing  division  into  lots  as  delineated 
on  the  two  maps  offered  in  evidence  by  the  plaintiff  and 
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defendants,  appellants  herein,  entitled  Map  of  Bakersfield, 
Kern  Connty,  California,  the  first  being  indorsed.  Filed 
in  the  oflBce  of  County  Recorder  of  Kern  County,  Cal., 
August  17,  1875,  P.  W.  Craig,  Recorder;  the  second  map 
being  indorsed,  Filed  in  the  oflSce  of  Kern  County  Re- 
corder, June  5,  1883,  N.  R.  Packard,  County  Recorder. 
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An  inspection  of  these  maps  will  show  that  block  132  is  the 
same  size  in  all  three  of  them — 264  feet  square ;  that,  on  the 
map  of  Baker  Homestead  Tract  block  132  is  divided  into 
twelve  lots  fronting  east  and  west  on  P  and  Q  Streets  with 
an  alley  between  of  20  feet  in  width;  that  lots  1,  2,  and  3 
front  on  P  Street  with  a  depth  of  122  feet  and,  with  half  of 
the  alley,  would  make  one-fourth  of  the  block  in  the  north- 
west corner.  The  other  maps  show  that  the  block  is  sur- 
rounded by  the  same  streets  but  that  the  lots  front  north  and 
south  on  Twenty-fourth  and  Twenty-fifth  Streets,  and  the 
block  is  divided  into  eight  lots.  Lots  1,  2  and  3  on  those  maps 
have  a  uniform  width  frontage  of  66  feet  and  a  depth  of  115Vi 
feet,  which  would  be  three-eighths  of  the  block,  less  half  of 
an  alley,  and  are  in  the  northeast  corner  of  the  block  and  have 
a  frontage  of  198  feet  on  Twenty-fifth  and  115V^  on  Q  Street. 
On  the  face  of  the  maps  it  would  seem  impossible  to  identify 
the  lots  in  question. 


Digitized  by 


Google 


April,  1917.]     Houghton  v.  Kern  Valley  Bans.  601 

There  was  but  little  oral  testimony  which  we  give  in  ita 
entirety,  as  follows: 

''Mr.  Sears:  What  is  your  namet    A.  J.  M.  Jameson. 

''Q.  What  o£Sce,  if  any,  do  you  hold  in  this  county  1  A. 
County  assessor. 

"Q.  How  long  have  you  been  assessor  of  this  county  1  A. 
Since  1899. 

''Q.  You  have  the  supervision  over  the  assessment  of  prop- 
erty in  this  county!    A.  Yes,  sir. 

''Q.  I  will  ask  you  if  you  know  anything  as  to  this  map, 
August  17,  1875 !    A.    Well,  I  have  seen  it  before. 

**Q.  Will  you  observe  lot  132  upon  this  map!    A.  Yes,  sir. 

**Q.  Now  I  will  show  you  another  map  here  sought  to  be 
offered  in  evidence  by  the  plaintiff  which  shows  to  have  been 
filed  in  the  recorder's  o£Sce  on  the  5th  day  of  June,  1888. 
Have  you  ever  seen  that  map!    A.  I  think  so. 

''Q.  Known  as  Bakersfield  and  Sumner!  A.  I  think  I 
have. 

''Q.  Will  you  observe  as  to  block  132  upon  that  map  of 
Bakersfield!  Now,  in  making  your  assessments,  do  you  know 
as  to  whether  or  not  these  maps  are  in  use,  or  whether  or  not 
they  have  been  abandoned  in  making  the  assessment  of  prop- 
erty in  this  city,  and  in  this  county!  A.  Well,  it  would  take 
a  comparison  of  a  map  I  think  to  tell  that.  In  making  my 
assessment,  I  have  always  gone  by  the  o£Scial  map  at  the  time 
the  assessment  was  made,  and  I  could  not  say  as  to  that. 

''Q.  In  making  your  assessments  in  this  case,  and  involving 
the  property  involved  in  this  case,  being  lots  1,  2  and  3,  block 
132,  the  asssessment  shows  that  the  same  was  assessed  at  that 
time,  at  the  time  of  the  assessment  as  shown  in  this  case,  to 
the  city  of  Bakersfield.  I  will  ask  you  as  to  whether  or  not 
at  the  time  of  the  date  of  those  maps  there,  there  was  any  city 
of  Bakersfield!    A.  How  is  that! 

**Q,  Whether  there  was  any  city  of  Bakersfield,  known  as 
the  city  of  Bakersfield.  A.  It  was  not  incorporated — that  is, 
I  don't  know — ^there  was  an  old  incorporation  a  good  many 
years  ago,  I  don't  know  anything  about  that,  but  my  memory 
is  that  there  was  an  old  incorporation  a  good  many  years  ago, 
which  fell  through  with;  but  the  later  incorporation  came 
later. 

**Mr.  Houghton:  Of  which  the  record  is  the  best  evidence 
of  when  the  city  was  incorporated,  disincorporated  and  rein- 
corporated. 


Digitized  by 


Google 


502  Houghton  v.  Kern  Valley  Bank.     [33  Cal.  App, 

' '  The  Court :  That  is  true. 

**Mr.  Sears:  The  maps  themselves  merely  show  'Bakersfidd' 
and  'Bakersfield  and  Sumner/  while  the  assessment  says  'Lots 
1,  2  and  3  in  Block  132,  in  the  City  of  Bakersfield.' 

*'Q.  Now,  what  has  been  your  custom  and  procedure  in 
making  assessments  in  this  city  as  to  the  descriptions  as  in 
this  case,  for  instance,  in  property  in  the  city  of  Bakersfieldt 

''Mr.  Houghton:  We  object  to  it  as  incompetent  what  the 
custom  has  been,  the  question  is,  what  has  been  done  in  this 
case. 

"Mr.  Sears:  I  think  I  said  *in  this  case.* 

"Mr.  Houghton:  The  record  speaks  for  itself  as  to  what  has 
been  done  in  regard  to  the  assessments. 

"The  Court:  He  can  tell  how  he  made  this  assessment  if  you 
want  him  to.  A  man  might  have  a  custom  and  it  might  be 
wrong,  and  they  would  not  be  bound  by  it. 

"Mr.  Sears:  The  language  in  this  case  is  'Evidence  showing 
the  system  of  assessment.' 

"The  Court:  You  can  show  that 

"Mr.  Sears:  What  has  been  the  system  of  assessments  of 
property  in  this  city  t  A.  What  do  you  mean,  in  descriptions, 
in  describing  t 

"Q.  Yes,  as  in  this  case,  the  property  is  situated  in  the  city 
of  Bakersfieldt    A.  I  describe  it  by  lots  and  blocks. 

"Q.  Have  you  found  that  that  has  been  generally  sufficient 
so  that  parties  may  identify  the  property  t 

"Mr.  Houghton:  Object  to  it  as  irrelevant,  incompetent, 
and  immateriaL 

"The  Court:  The  objection  is  sustained. 

"Mr.  Sears:  Note  an  exception. 

"Q.  Now,  in  making  the  assessments  in  this  case,  as  'Lots  1, 
2  and  3,  in  Block  132,'  if  there  were  another  map  covering 
the  same,  what  do  you  dot  A.  Another  map  covering  the 
same  property  t 

"Q.  The  same  block  for  instance.  A.  You  mean  if  there 
was  a  duplicate  block  132  in  the  city  of  Bakersfieldt 

"Q.  Yes,  sir.  A.  If  there  was  a  duplicate  block  in  the  city 
of  Bakersfield,  it  would  be  necessary  to  designate  it,  in  my 
opinion,  as  of  a  certain  tract. 

"Q.  Now,  in  assessing  the  property  here  described  as  'Lots 
1,  2  and  3,  in  Block  132,'  and  it  appeared  that  that  was  part 
of  the  Baker  Homestead  Tract,  has  it  been  the  general  system 
of  aspcssing  property  then,  as  Lots  1,  2  and  3,  in  Block  132 
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of  the  Baker  Homestead  Tract  t  A.  No,  because  there  is  only 
one  132  in  the  city  of  Bakersfield.  I  think  a  few  instances 
where  people  took  the  pains  to  write  in  'Baker  Homestead 
Tract'  in  giving  the  statement  in  that  that  description  would 
probably  be  carried  into  the  roll  from  the  statement,  but  in  an 
instance  where  a  person  gave  in  lots  3  and  4  or  any  other  lots 
in  block  132,  the  description  of  'Block  132'  I  considered  suffi- 
cient for  the  description  of  the  property,  because  there  is  only 
one  block  132  in  the  city  of  Bakersfield. 

**Q.  There  is  at  this  time  only  one  block  132  in  the  city  of 
Bakersfield,  and  that  is  in  the  Baker  Homestead  Tract  t  A. 
Yes,  sir. 

**Mr.  Sears:  Take  the  witness. 

"Mr.  Houghton:  That  is  all." 

The  assessment-book  of  the  property  showed  as  follows: 
"Unknown  Owners — In  Town  of  Bakersfield — Lots  one,  two, 
three,  Block  132,  Value  $115.00.  Total  tax,  $1.90.  School 
tax,  29  cents." 

In  all  the  instruments  relating  to  the  assessment,  and  in  all 
subsequent  conveyances,  this  description  is  followed  and  in 
none  of  them  is  there  any  reference  to  a  map.  It  thus  ap- 
pears  that  there  were,  at  the  time  these  lots  were  assessed, 
three  maps  of  record  of  the  town  of  Bakersfield — one  entitled 
"Baker  Homestead  Tract,"  one  entitled  "Map  of  Bakers- 
field," and  one  entitled  "Bakersfield  and  Sumner,"  both  of 
the  latter  having  been  filed  before  the  first  one  above  men- 
tioned. The  most  that  can  be  said  of  the  testimony  of  the 
assessor  is  that  in  the  assessment  he  described  the  property  by 
"lots  and  blocks";  that  it  has  not  been  the  general  system 
of  assessing  these  lots  as  of  the  Baker  Homestead  Tract,  "be- 
cause," as  the  assessor  stated,  "there  is  only  one  132  in  the  city 
of  Bakersfield."  He  testified:  "I  think  in  a  few  instances 
where  people  took  the  pains  to  write  in  'Baker  Homestead 
Tract'  in  giving  the  statement,"  that  description  would  prob- 
ably be  carried  into  the  roll,  but  where  a  person  gave  in  "lots 
in  block  132  the  description  of  'block  132'  I  considered  suffi- 
cient for  the  description  of  the  property,  because  there  is  only 
one  block  132  in  the  city  of  Bakersfield.  Q.  There  is  at  this 
time  only  one  block  132  in  the  city  of  Bakersfield,  and  that 
is  the  Baker  Homestead  Tract t  A.  Yes,  sir."  It  is  not  dis- 
puted that  these  three  maps  relate  to  the  same  lots  and  block 
and  the  assessor  expressed  the  opinion  that  "if  there  was  a 
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duplicate  block  in  the  city  of  Bakersfield,  it  would  be  neces- 
sary to  designate  it  as  of  a  certain  tract."  The  witness  tes- 
tified: **In  making  my  assessment,  I  have  always  gone  by  the 
o£5cial  map  at  the  time  the  assessment  was  made,''  but  he 
could  not  say  whether  the  maps  of  1875  and  1888  were  in  use 
when  he  made  his  assessment,  and  he  did  not  state  which  map 
was  the  official  map.  When  the  case  was  remanded  it  went 
back  with  the  statement  that  intervener  **may  show,  if  it  be 
the  fact,  that  there  was  of  record  at  the  time  of  the  assessment 
[the  assessment  was  made  in  1896]  a  map  by  the  aid  of  which 
the  description  of  the  lots  in  question  would  serve  to  fully  and 
completely  identify  and  locate  them." 

In  the  case  of  Baird  v.  Monroe,  150  Cal.  560,  [89  Pac.  362], 
a  case  cited  with  approval  by  the  court  when  the  present  case 
was  decided,  the  question  of  the  sufficiency  of  the  description 
was  involved  where  a  party  was  claiming  under  a  tax  title. 
In  discussing  the  use  of  a  map  for  identification  of  the  prop- 
erty, the  court  said:  **It  was,  however,  permissible  to  show, 
in  aid  of  this  description,  that  it  was  in  fact  sufficient  to  iden- 
tify the  land,  and,  in  this  behalf,  to  show  the  recorded  map 
of  such  Pellissier  tract,  designating  with  certainty  the  prop- 
erty referred  to  in  the  assessment.  If  by  such  evidence  it 
was  made  to  appear  that  there  was  such  a  recorded  map,  and 
only  one  such  map,  or,  if  more  than  one,  no  difference  therein 
80  far  as  the  assessed  property  was  concerned,  the  evidence 
was  sufficient  to  sustain  a  conclusion  that  the  assessment  suffi- 
ciently identified  the  property.  The  trial  court  had  the  right 
to  assume,  in  the  absence  of  a  showing  to  the  contrary  by  the 
person  assailing  the  description,  that  there  was  but  one  Pel- 
lissier tract  in  the  county  of  Los  Angeles,  and  that  this  tract 
and  the  extent  of  its  boundaries  were  well  known  by  that 
name.  (People  v.  Leet,  23  Cal.  161.)"  The  court  then 
quoted  from  Best  v.  Wohlford,  144  Cal.  733,  [78  Pac.  293], 
as  follows:  ** Parol  evidence  will  not  be  admitted  to  help  out 
a  defective  description,  or  to  show  the  intention  with  which 
it  was  made,  or  to  resolve  an  ambiguity  in  its  terms.  ...  If 
reference  is  made  to  a  map,  the  map  thereby  becomes  a  part 
of  the  description,  and  may  be  read  in  evidence  to  identify  the 
land,  by  showing  that  it  is  delineated  thereon  according  to 
the  recital;  and  although  it  is  not  competent  to  show  that 
any  particular  map  was  intended,  if  none  is  referred  to,  yet 
if  it  can  be  shown  that  there  is  only  one  map  of  a  tract  which 
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includes  the  lot  in  controversy,  upon  which  this  lot  is  deline- 
ated or  designated,  and  that  that  map  is  well  known  and 
generally  accepted  as  authentic,  it  may  be  received  in  evi- 
dence as  tending  to  identify  the  land  before  the  court."  (See 
Furrey  v.  Lcmtz,  162  Cal.  397,  [122  Pac.  1073] ;  Campbell  v. 
Shafer,  162  Cal.  206,  207,  [121  Pac.  737] ;  McLaucMan  v. 
Bonynge,  15  Cal.  App.  239,  240,  [114  Pac.  798].) 

There  was  no  evidence  that  these  lots  were  assessed  in 
accordance  with  any  existing  system  of  numbering  lots  and 
blocks  as  shown  by  but  one  map,  nor  is  there  evidence  that 
the  lots  delineated  on  all  the  maps  introduced  are  the  same 
and  embrace  the  same  land.  The  maps,  in  our  opinion,  add 
to  the  uncertainty  of  the  description  in  the  assessment  rather 
than  **to  fully  and  completely  identify  and  locate  them." 
Bearing  in  mind  that  there  is  but  one  block  132  in  the  city 
of  Bakersfield,  and  that  all  three  of  these  maps  refer  to  that 
and  no  other  block,  it  h  plain  enough  that  lots  1,  2,  and  3 
as  delineated  on  the  1889  map  are  in  a  different  part  of  the 
block  and  do  not  embrace  all  the  land  referred  to  by  lots  1,  2, 
and  3  in  the  other  maps.  **The  purposes  to  be  subserved  by 
the  description,"  said  the  court,  in  Best  v.  WoJdford,  144 
Cal.  733,  [78  Pac.  293],  '*are  to  enable  the  owner  to  discharge 
his  land  from  the  lien  of  the  assessment  by  paying  the  same ; 
and  also,  in  case  the  land  shall  be  sold  to  satisfy  the  lien,  that 
bidders  may  know  what  land  is  offered  for  sale,  and  that  the 
purchaser  may  receive  a  suflScient  conveyance.  The  assess- 
ment becomes  a  lien  only  upon  the  land  which  is  described  in 
the  assessment-book,  and  it  is  therefore  essential  that  such 
description  be  sufficiently  definite  to  inform  the  owner  whether 
any  of  his  land  is  burdened  by  the  lien.  The  description 
must  be  such  that  the  land  claimed  by  virtue  of  the  deed  can 
be  identified  or  located  upon  the  ground  by  means  thereof." 

The  judgment  rested  upon  the  finding  of  the  trial  court — 
**That  the  said  property  was  duly  assessed  by  the  county 
assessor  of  Kern  County,  in  the  year  1896,  for  the  year  1896." 
This  finding  is  challenged  on  the  ground  **that  the  descrip- 
tion of  the  land  in  said  assessment  was  not  sufiicient  and  on 
account  of  the  want  of  such  description  the  assessment  was 
void."  We  think  that  this  finding  is  not  sustained  by  the 
evidence. 

The  judgment  and  order  are,  therefore,  reversed. 

Hart,  J.,  and  Burnett^  J.,  concurred. 
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[Civ.  No.  2037.    Tint  Appellate  District— April  24,  1W7.] 

ANNIE  HILLYER  et  al.,  Appellants,  v.  W.  J.  HYNES,  as 
Administrator^  etc.,  Respondent. 

ObNSTBUGnvi  Tbust— Bbsach  of  Pboiosb  to  Oonvkt  Rial  Pbopebtt. 
Where  a  wife  being  severely  ill  and  not  expecting  to  live  makes  a 
deed  of  gift  of  real  property  to  her  husband  upon  his  express  oral 
promise  that  he  would  in  turn  execute  a  deed  of  gift  of  the  prop- 
erty to  a  niece  of  the  former  husband  of  the  grantor  and  place  the 
tame  in  escrow  to  be  delivered  upon  his  death,  his  failure  to  per* 
form  his  promise  impresses  the  property  with  a  constructive  trust  in 
favor  of  the  niece. 

Id.— Action  to  ITNroRCX  Promisb-^tatxjti  of  Limitations.— An  ac- 
tion to  enforce  such  a  promise  is  one  to  recover  real  property  and  is 
therefore  subject  to  the  five  year  limitation  provided  by  section  8 IS 
of  the  Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Daniel  C.  Deasy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stafford  &  Stafford,  and  W.  M.  Stafford,  for  Appellants. 

Cullinan  &  Hickey,  for  Respondent 

KERRIQAN,  J. — This  is  an  appeal  by  the  plaintiffs  from 
a  judgment  in  favor  of  the  defendant  and  from  an  order 
denying  their  motion  for  a  new  trial. 

The  complaint  alleges  that  on  the  twenty-seventh  day  of 
September,  1909,  Anna  Flanigan  Romoser  was  the  owner  of 
the  real  property  here  in  controversy;  that  shortly  before 
that  date,  being  severely  ill  and  not  expecting  to  live,  she 
entered  into  an  arrangement  with  her  husband,  Henry 
Romoser,  whereby  she  was  to  execute  and  deliver  to  him  a 
deed  of  gift  of  said  real  property,  and  he  in  turn  was  to 
execute  a  like  deed  conveying  the  property  to  Catherine 
Meyers,  a  niece  of  Mrs.  Romoser 's  former  husband,  and  place 
the  same  in  escrow,  to  be  delivered  upon  his  death;  that 
accordingly  Mrs.  Romoser  executed  her  deed  to  Henry 
Bomoser,  and  that  he  continued  to  own  the  property  to  the 
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time  of  his  death;  that  while  he  made  and  signed  the  prom- 
ised deed  of  gift  to  said  niece  he  never  actually  delivered 
it  to  her  nor  in  escrow  for  her,  without,  however,  ever  repudi- 
ating his  agreement  so  to  do.  This  failure  of  Bomoser  to 
keep  his  agreement  is  charged  in  the  complaint  as  fraudulent; 
and  it  then  proceeds  to  allege  that  he  died  intestate  on  Janu- 
ary 24,  1914,  and  that  the  defendant  is  the  administrator 
of  his  estate ;  that  Catherine  Meyers  died  intestate  on  Decem- 
ber 28,  1910,  leaving  as  her  only  heirs  the  plaintifEs.  The 
prayer  of  the  complaint  in  part  is  that  the  defendant  be  de- 
clared to  hold  the  property  in  trust  for  plaintiflEs,  and  that 
he  be  required  to  convey  the  property  to  them,  and  that  their 
title  be  quieted  as  against  said  defendant,  administrator  of 
the  estate  of  Henry  Romoser. 

All  the  material  allegations  of  the  complaint  are  denied  in 
the  answer;  and  in  addition  the  defendant  alleges  that  the 
plaintiffs'  cause  of  action  is  barred  by  subdivision  4  of  section 
338  of  the  Code  of  Civil  Procedure,  by  subdivision  1  of  sec- 
tion 339,  and  by  section  343  of  said  code. 

In  addition  to  finding  generally  for  the  defendant  the  trial 
court  also  found  that  plaintiffs'  cause  of  action  was  barred 
by  the  provisions  of  subdivision  4  of  section  338  of  the  Code 
of  Civil  Procedure,  as  pleaded. 

From  the  evidence  it  appears  without  dispute  that  Mrs. 
Eomoser  died  in  March,  1910;  that  on  September  27,  1909, 
being  very  ill  she  sent  for  her  attorney,  and  informed  him 
that  she  desired  to  make  a  conveyance  of  the  property  in 
controversy;  that  as  she  had  acquired  it  from  her  first  hus- 
band, Lawrence  Flanigan,  she  thought  it  only  fair  to  give 
the  same  to  Mrs.  Catherine  Meyers,  a  niece  and  only  living 
relative  of  said  Lawrence  Flanigan;  but  that  she  also  be- 
lieved it  was  her  duty  to  her  present  husband — ^who  was  old 
and  without  income — ^to  reserve  for  him  a  life  estate  in  the 
property.  She  directed  her  attorney  to  draw  a  deed  which 
would  carry  into  effect  these  desires.  It  was  accordingly 
drawn,  and  when  presented  to  her  for  execution  it  trans- 
pired that  since  giving  the  above  instructions  she  had  been 
advised  by  one  Father  Casey  that  it  would  be  better  for  her 
to  make  a  deed  of  gift  of  the  property  to  Henry  Romoser,  and 
have  him  make  a  like  deed  to  Mrs.  Meyers,  placing  the  latter 
in  escrow  with  Father  Casey,  to  be  delivered  to  the  grantee 
upon  Henry  Romoser 's  death.     Her  attorney  expressed  his 
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disapproval  of  this  method  of  carrying  out  her  desires ;  never- 
theless when  she  learned  that  it  was  legally  unobjectionable 
she  instructed  him  to  pursue  it.  Accordingly  a  deed  of  gift 
conveying  the  property  from  Mrs.  Romoser  to  her  husband 
was  made  and  delivered  to  him  with  the  distinct  understand- 
ing and  promise  by  Henry  Bomoser  that  he  would  make  a 
deed  to  the  property  in  favor  of  Mrs.  Meyers.  At  the  same 
time  the  attorney  requested  Romoser  to  call  at  his  office  for 
the  purpose  of  executing  this  deed.  This  he  did  about  a 
month  later,  but  no  delivery  of  it  was  made,  either  to  the 
gi'antee  or  in  escrow  for  her,  and  the  record  does  not  dis- 
close what  became  of  it. 

Henry  Romoser  died  on  January  2,  1914,  predeceased  by 
Mrs.  Meyers,  without  having  delivered,  either  to  her  or  in 
escrow  for  her,  the  promised  deed. 

Being  husband  and  wife,  Henry  Romoser  and  Anna  Plani- 
gan  Romoser  occupied  a  confidential  relation  toward  each 
other;  and  whatever  may  have  been  his  intention  at  the  time 
Mrs.  Romoser  made  sa^.d  conveyence  of  property  to  him  he 
received  it  upon  his  express  oral  promise  that  he  would  in 
turn  execute  a  deed  to  Mrs.  Meyers  and  place  the  same  in 
escrow.  His  failure  to  do  so  was  a  betrayal  of  her  confidence; 
it  was  a  violation  of  trust,  and,  under  the  authorities  in  this 
state,  impressed  the  property  with  a  constructive  trust  in 
favor  of  Catherine  Meyers  or  her  heirs  which  a  court  of  equity 
will  enforce.  {Brison  v.  Brison,  90  Cal.  323,  [27  Pac.  186] ; 
Dimond  v.  Sanderson,  103  Cal.  97,  102,  [37  Pac.  189].) 

In  the  former  case  the  court  decided  two  propositions:  (a) 
If  a  party,  by  means  of  a  parol  promise  made  without  any 
intention  of  performing  it,  obtains  an  absolute  deed  without 
consideration,  it  is  a  case  of  actual  fraud,  (b)  If  a  party  by 
means  of  such  parol  promise  to  reconvey  obtains  an  absolute 
deed  to  real  property  without  consideration  from  one  who 
stands  in  a  confidential  relation,  the  violation  of  the  promise  is 
constructive  fraud,  even  if  at  the  time  it  was  made  there  was 
an  intention  to  perform  it. 

In  the  case  of  Jones  v.  Jones,  140  Cal.  587,  590,  [74  Pac. 
143,  144],  the  court  said:  ** Where  a  grantee  and  grantor  of 
land  stand  in  a  fiduciary  relation  to  each  other — as  husband 
and  wife  for  example,  and  the  deed  is  executed  without  con- 
sideration other  than  the  promise  expressed  or  implied  of  the 
grantee  to  hold  the  land  for  the  purpose  of  carrying  out  an 
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express  trust  in  favor  of  the  grantor,  which  is  not  put  in 
writing,  and  is  therefore  invalid  as  an  express  trust  in  land, 
the  confidence  which  induced  the  transaction  having  pre- 
sumably arisen  from  the  fiduciary  relations,  the  violation  by 
the  trustee  of  the  terms  of  the  parol  agreement  as  to  the  ex- 
press trust  constitutes  a  constructive  fraud,  makes  the  grantee 
an  involuntary  trustee  of  the  land  for  the  use  of  the  grantor, 
and  gives  the  grantor  the  right  to  have  the  deed  declared  void 
and  to  a  decree  that  the  land  is  the  property  of  the  grantor, 
notwithstanding  the  execution  of  the  deed." 

In  the  case  of  Cooney  v.  Glynn,  157  Cal.  583,  [108  Pac. 
506],  it  is  said:  **It  has  been  established  by  a  number  of 
decisions  in  this  state  that  where  confidential  relations  exist 
between  two  parties,  and  one  of  them  executes  a  conveyance 
of  real  estate  to  the  other  upon  a  parol  promise  by  the  other 
that  he  will  hold  it  for  the  benefit  of  the  grantor,  or  for  the 
benefit  of  some  third  person  in  whom  the  grantor  is  inter- 
ested, there  being  no  other  consideration  for  the  conveyance, 
a  trust  arises  by  operation  of  law  in  favor  of  the  grantor, 
or  in  favor  of  the  third  person  for  whom  the  property  is  to 
be  held.  It  is  the  violaticm  of  the  parol  promise  which  con- 
stitutes the  fraud  upon  which  the  trust  arises." 

The  evidence  in  the  case  at  bar  is  not  only  uncontradicted, 
but  it  is  clear  and  convincing  that  Henry  Romoser  accepted 
the  conveyance  of  the  property  from  his  wife  with  the  dis- 
tinct oral  agreement  that  he  would  in  turn  make  a  conveyance 
of  the  same  to  Catherine  Meyers  and  place  the  deed  in  escrow, 
to  be  delivered  to  her  upon  his  death,  and  the  finding  to  the 
contrary  therefor  cannot  be  sustained. 

The  only  other  point  in  the  case  worthy  of  more  than  pass- 
ing notice  is  the  one  as  to  the  statute  of  limitations.  As 
before  stated,  this  action  was  commenced  within  five  years, 
but  after  the  expiration  of  four  years,  after  the  deed  was 
made  and  delivered  by  Mrs.  Romoser  to  her  husband,  at  which 
time  the  latter  ought  to  have  taken  steps  to  carry  out  his 
part  of  the  agreement  by  which  he  acquired  an  interest  in  the 
property.  The  plaintiffs,  neither  in  the  complaint  nor  in  the 
t>idence  introduced  by  them,  attempted  to  bring  their  case 
within  the  provisions  of  subdivision  4  of  section  338  of  the 
Code  of  Civil  Procedure,  which  provides  that  an  action 
grounded  in  fraud  or  mistake  must  be  brought  within  three 
years  after  the  discovery  by  the  aggrieved  party  of  the  facts 
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constituting  the  fraud  or  mistake.  And  assuming  that  this 
is  an  action  to  declare  and  enforce  a  constructive  trust  {Jones 
V.  Jones,  140  Cal.  587,  590,  [74  Pac.  143] ),  and  that  it  is  con- 
sequently, as  to  the  period  within  which  it  may  be  brought, 
governed  by  section  343  of  said  code  (Norton  v.  Bassett,  154 
Cal.  411,  [129  Am.  St.  Rep.  162,  97  Pac.  894]),  to  the  effect 
that  an  action  for  relief  not  otherwise  provided  for  must 
be  commenced  within  four  years  after  the  cause  of  action  shall 
have  accrued,  still  we  think  that  the  statute  has  not  operated 
in  this  case  for  the  reason  that  the  time  could  not  be  held 
to  have  commenced  to  run  until  Catherine  Meyers  had  notice 
of  the  transaction,  and  it  appears  from  the  record  that  she 
had  no  such  notice  until  about  March  4,  1910,  just  after  the 
death  of  Mrs.  Bomoser,  at  which  time  the  surviving  husband 
in  effect  recognized  the  trust,  and  stated  that  upon  his  death 
the  property  was  to  go  to  her.  We  think,  however,  that  while 
the  main  ground  of  the  action  is  constructive  fraud,  and  that 
one  of  its  purposes  is  to  enforce  a  trust,  in  its  final  purpose 
it  is  an  action  to  recover  the  title  and  possession  of  real  prop- 
erty, and  is  therefore  subject  to  the  provisions  of  section  318 
of  the  Code  of  Civil  Procedure.  Accordingly  the  five-year 
period  prescribed  by  that  section  is  the  only  limitation  which 
can  be  applied  in  bar  of  plaintiffs'  cause  of  action.  (Mtirphy 
V.  Crowley,  140  Cal.  141,  [73  Pac.  820] ;  Bradley  Bros.  v. 
Bradley,  20  Cal.  App.  1,  6,  [127  Pac.  1044] ;  25  Cyc.  1026.) 
That  section  provides  that  no  action  for  the  recovery  of  real 
property  or  for  the  recovery  of  the  possession  thereof  can  bo 
maintained,  unless  it  appears  that  the  plaintiff,  his  ancestor, 
predecessor,  or  grantor  was  seised  or  possessed  of  the  prop- 
erty in  question  within  ^ve  years  before  the  commencement  of 
the  action;  and  while  it  appears  that  neither  the  plaintiffs  nor 
any  grantor  or  ancestor  of  theirs  was  ever  seised  or  possessed 
of  the  property,  we  think  that  under  the  circumstances  of  this 
case  Henry  Romoser  may  well  be  considered  as  the  prede- 
cessor of  the  plaintiffs  within  the  meaning  of  the  section, 
since  if  he  had  carried  out  the  terms  of  the  understanding 
by  virtue  of  which  he  acquired  an  estate  in  the  property  he 
would  have  conveyed  it  to  the  plaintiffs  or  their  intestate,  and 
thus  have  been  literally  their  predecessor  in  interest.  It  is 
the  estate  which  in  equity  passed  to  the  plaintiffs  upon  the 
death  of  Henry  Romoser  which  they  seek  by  this  action  to 
recover. 
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There  is  nothing  in  the  point  that  the  heirs  of  Henry 
Komoser  should  have  been  joined  as  parties  defendant  to  the 
action,  for  it  appears  that  he  had  no  heirs. 

The  judgment  and  order  are  reversed. 

LennoUi  P.  J.^  and  Richards,  J.,  concurred* 


[Cxim.  No.  385.    Third  Appellate  District.— AprH  24,  1W7.] 
THE  PEOPLE,  Respondent,  v.  A.  H.  WILBUR,  Appellant 

Criminal  Law — Motion  in  Arrest  or  Judgment — Demurrer. — A  mo- 
tion  in  arrest  of  judgment  challenges  the  sufficiencj  of  the  indict- 
ment or  information  to  state  a  public  offense^  and  the  office  of  such 
a  motion  is  neither  more  nor  less  than  that  of  a  demurrer. 

Id. — Drawing  of  Check — Intent  to  Defraud — Sufficiency  of  Infor- 
mation.— An  information  charging  the  offense  defined  bj  section 
476a  of  the  Penal  Code,  sufficiently  states  a  public  offense,  where  it 
is  alleged,  among  other  things,  that  the  defendant  wrote  a  check 
payable  to  himself,  and  delivered  it  to  a  third  person  with  intent  to 
defraud  him,  notwithstanding  the  check  was  not  indorsed  bj  the 
defendant. 

Id. — Gist  of  Offense — Fraudulent  Intent. — The  gist  of  such  an 
offense  is  in  the  fraudulent  intent  with  which  the  check  is  drawn 
and  delivered,  and  knowledge  bj  the  drawer  and  deliverer,  at  the 
time  of  such  drawing  and  delivery,  that  he  was  then  without  assets 
of  any  kind  or  character  in  the  bank  upon  which  it  was  drawn  to 
tatisfy  or  meet  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.    George  D.  Murray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  L.  Ford,  for  Appellant. 

TJ.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HART,  J. — By  an  information  duly  filed,  the  district 
attorney  of  Humboldt  County  charged  the  defendant  with 
the  crime  of  drawing  a  bank  check  without  funds  in  bank, 
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as  follows:  That  the  said  defendant  did,  on  the  thirty-first 
day  of  October,  1M6,  at  and  in  the  county  of  Humboldt, 
**  willfully,  unlawfully,  feloniously,  fraudulently,  knowingly 
and  with  intent  to  defraud  H.  A.  King,  make,  draw,  utter  and 
deliver  to  H.  A,  King  a  certain  check  and  draft  upon  a  cer- 
tain bank,  banker  and  depositary,  to  wit :  The  First  National 
Bank  of  Eureka,  a  banking  corporation  duly  organized  for  the 
purpose  of  doing  a  banking  business  under  and  by  virtue  of 
the  laws  of  the  United  States  of  America  and  doing  business 
in  the  said  County  of  Humboldt,  that  said  check  and  draft 
was  then  and  there  for  the  payment  of  money  and  was  then 
and  there  in  the  words  and  figures  following,  to  wit : 

*'  'Eureka,  Cal.,  October  31,  1916. 
••  'THE  FIRST  NATIONAL  BANK  (90-147) 
*'  *of  Eureka 
«•  'PAT  to  A.  H.  Wilbur  or  Order  $35.00 

"  'Thirty  five  dollars  DOLLARS 

"'(Signed)     A.  H.  Wilbur.' 

that  he  the  said  defendant  had  not  then  and  there  sufficient 
funds  in  or  credit  with  the  said  The  First  National  Bank  of 
Eureka  a  banking  corporation  as  aforesaid  to  meet  said  check 
and  draft  in  full  upon  its  presentation  as  he  the  said  defend- 
ant then  and  there  well  knew,  contrary  to  the  form,  force  and 
effect  of  the  statute,"  etc. 

The  defendant,  upon  his  arraignment  upon  said  informa- 
tion on  the  tenth  day  of  November,  1916,  entered  a  plea  of 
guilty  thereto,  and  "waived  the  statutory  time  for  the  pro- 
nouncing of  judgment  herein,"  whereupon  the  court  post- 
poned the  pronouncing  of  judgment  to  the  following  day, 
November  11,  1916,  at  9 :30  A.  M. 

On  the  last-named  date,  the  cause  having  been  called  for 
the  pronouncing  of  judgment,  the  attorney  for  the  accused 
filed  and  pressed  a  motion  in  arrest  of  judgment.  The  motion 
was  based  upon  a  number  of  grounds,  among  which  were  the 
following :  1.  That  the  facts  stated  do  not  constitute  a  public 
offense;  2.  That  the  information  does  not  substantially  con- 
form to  the  requirements  of  sections  950,  951,  and  952  of  the 
Penal  Code;  3.  That  the  said  information  contains  matters 
which,  if  true,  would  constitute  a  legal  justification  or  excuse 
of  the  offense  charged.     (Pen.  Code,  sees.  1004,  1185.) 
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The  motion  was  disallowed  and  judgment  of  imprisonment 
thereupon  pronounced. 

This  appeal  is  by  the  defendant  from  said  judgment 

The  point  upon  which  the  defendant  relies  for  a  reversal  of 
the  judgment  is  that  the  check,  as  delivered  to  King,  having 
been  drawn  by  the  defendant  and  made  payable  to  himself 
or  order,  and  not  having  been  indorsed  on  the  back  thereof 
by  the  latter,  was  worthless  in  the  hands  of  King;  that  is  to 
say,  since  the  check,  as  drawn,  did  not  bear  upon  its  back  the 
indorsement  of  the  defendant,  King  could  not  have  succeeded 
in  passing  or  cashing  the  check  or  securing  payment  thereof. 
It  is  argued  that  the  check,  never  having  been  legally  trans- 
ferred to  Eling,  amounted  to  nothing  more  than  a  piece  of 
waste  paper,  tiiat  it  was  worthless  for  any  purpose,  and  of 
the  mere  act  of  delivering  the  paper  to  King  no  charge  or 
crime  could  be  predicated  and  sustained. 

We  cannot  agree  to  that  contention. 

A  motion  in  arrest  of  judgment  challenges  the  sufficiency 
of  the  indictment  or  information  to  state  a  public  offense. 
The  office  of  such  a  motion  is  neither  more  nor  less  than  that 
of  a  demurrer.  It  is  practically  a  demurrer  interposed  to 
an  accusatory  pleading  after  conviction.  Necessarily,  then, 
the  question  the  solution  of  which  is  here  submitted  to  us  is 
whether  the  facts  stated  in  the  information  constitute  a  public 
offense. 

The  charge  laid  in  the  information  is  founded  on  section 
476a  of  the  Penal  Code,  which  provides:  "Every  person  who, 
willfully,  with  intent  to  defraud,  makes  or  draws,  or  utters, 
or  delivers  to  another  person,  any  check  or  draft  on  a  bank, 
banker  or  depositary  for  the  payment  of  money,  knowing  at 
the  time  of  such  making,  drawing,  uttering  or  delivery,  that 
he  has  not  sufficient  funds  in,  or  credit  with,  such  bank,  banker 
or  depositary,  to  meet  such  check  or  draft  in  full  upon  its 
presentation,  is  punishable  by  imprisonment  in  the  county  jail 
for  not  more  than  one  year  or  in  the  state  prison  for  not  more 
than  fourteen  years.  The  word  *  credit'  as  used  herein  shall 
be  construed  to  be  an  arrangement  or  understanding  with  the 
bank  or  depositary  for  the  payment  of  such  check  or  draft." 

The  elaborate  discussion  in  the  briefs,  pro  and  con,  upon 
the  question  whether  there  may  be  a  legal  transfer  of  a  check 
by  delivery  under  a  parol  or  verbal  agreement,  or,  in  other 

88  Oal.  App.- 
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words,  without  a  written  agreement  or  indorsement,  is  of  no 
consequence  in  the  decision  of  the  point  made  by  the  defend- 
ant. The  element  of  intent  which  enters  into  the  commission 
of  the  acts  constituting,  with  such  intent,  the  crime  charged — 
that  is,  the  expression,  ''intent  to  defraud,"  can  hardly  be 
said  to  mean  an  intent  to  defraud  the  bank,  but  refers  (as 
the  information  here  alleges)  to  an  intent  to  defraud  the 
person  to  whom  the  check  is  delivered,  for,  quite  obviously, 
there  could  be  but  little  if  any  chance  or  opportunity  for  de- 
frauding the  bank  in  such  case,  since,  if  the  drawer  had  no 
assets  therein  or  credit  therewith  sufficient  to  satisfy  the 
draft,  the  bank  could  and  would  promptly  repudiate  and  dis- 
honor the  check.  And  the  fact  that  the  check  may  be  *'a 
worthless  piece  of  paper"  in  the  hands  of  the  person  to  whom 
it  was  delivered,  because  it  has  not  been  properly  indorsed, 
does  not  enter  as  an  element  into  the  crime  defined  by  the 
section  upon  which  the  information  is  based.  The  check  in 
this  case,  even  if  indorsed  by  the  defendant,  could  be  no  less 
a  ''worthless  piece  of  paper,"  if,  at  the  time  of  its  presenta- 
tion for  payment,  the  drawer  had  no  money  in  or  credit  with 
the  bank  sufficient  to  satisfy  it.  We  can,  therefore,  conceive 
of  no  reason  for  saying  that  it  is  material  or  necessary  to 
the  statement  or  consummation  of  the  offense  to  show  or 
prove  that  the  check  or  draft  so  drawn  and  delivered  is  in 
such  form  as  would  make  it  legally  binding  upon  the  bank  to 
pay  it  upon  presentation,  if  the  drawer  then  had  adequate 
funds  in,  or  credit  with,  the  bank  to  satisfy  it 

To  ascertain  what  are  the  essentials  or  elements  constitut- 
ing a  crime,  we  must  look  to  the  statute  itself  defining  the 
crime,  and  thus  guided  in  this  case,  we  find  that  the  gist  of 
the  offense  charged  in  the  information  is  in  the  fraudulent 
intent  with  which  the  check  or  draft  is  drawn  and  delivered 
and  knowledge  by  the  drawer  and  deliverer,  at  the  time  of 
such  drawing  and  delivery,  that  he  was  then  without  assets 
of  any  kind  or  character  in  the  bank  upon  which  it  was  drawn 
to  satisfy  or  meet  it.  Hence,  all  that  need  be  pleaded  or 
proved  to  show  or  establish  the  fact  of  the  commission  of  the 
offense  denounced  in  said  section  is  that,  with  intent  to  de- 
fraud, a  party  has  made  and  drawn  a  check  or  draft  upon 
some  bank  for  the  payment  of  money  and  delivered  the  same 
to  another,  knowing  at  the  time  such  check  was  made,  drawn, 
and  delivered  that  he  has  not  suflficicnt  funds  in,  or  credit 
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with,  such  bank  to  meet  such  check  or  draft  in  full  upon  its 
presentation. 

The  information  in  this  case,  as  will  be  observed  from  an 
examination  of  it,  follows,  substantially,  the  language  of  the 
section  under  which  it  was  drawn,  and,  among  other  things, 
directly  charges  that  the  defendant  delivered  the  check  to  one 
H.  A.  King  with  intent  to  defraud  him.  Thus  the  offense 
defined  by  said  section  is  clearly  and  concisely  stated,  and 
this  is  all  that  is  required  to  render  the  information  impreg- 
nable against  successful  attack,  in  whatever  form  the  attack 
may  or  might  be  made,  upon  the  ground  that  it  does  not 
state  a  public  offense.  And,  we  may  add,  the  information 
is  equally  unobjectionable  as  against  any  other  ground  of 
demurrer  or  of  a  motion  in  arrest  of  judgment. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[dv.  No.  2020.    Plwt  Appenate  District.— April  25,  1917.] 

MABIE    ADELE   KEENEY,   Respondent,   v.    BANK   OP 
ITALY  (a  Corporation),  Appellant. 

Trusts — Pollowino  of  Funds— Right  of  Equitable  Owner.- The 
equitable  owner  of  trust  funds  may  follow  them  into  the  hands  of 
all  persons  who  acquire  them  with  notice  of  the  trust. 

Jo. — Mingling  of  Trust  Funds  With  Individual  Moneys — ^Presump- 
tion.— Where  a  trustee  has  mingled  trust  funds  with  his  individual 
moneys,  drawing  upon  the  aggregate  from  time  to  time,  it  will  be 
conclusively  presumed  both  against  him  and  his  creditors  and  per- 
•ons  claiming  under  him,  that  the  residue  thereof  is  attributable  to 
the  trust  so  far  as  may  be  necessary  to  keep  the  money  intact. 

Id. — Banking  Law — Application  of  Deposit  to  Debt  Due  Bank^ 
When  Unauthorized. — Where  a  bank  has  notice  of  the  equitable 
rights  of  a  third  person  in  money  derived  from  a  check  deposited  to 
the  account  of  one  of  its  depositors,  it  is  not  at  liberty  to  apply  it 
in  satisfaction  of  an  individual  indebtedness  of  the  depositor  to  the 
bank. 

Id. — Deposit  of  Check — Form  of  Indorsement— Form  of  Account — 
Constructive  Notice  of  Trust  Funds. — Where  a  depositor  carried 
an  account  with  a  bank  under  the  designation  "H.  P.  Piatt,  Trus- 
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tee/'  which  he  used  generally,  depositing  therein  his  own  funds  and 
any  others  he  might  receive  as  agent  or  trustee  for  other  persons, 
and  such  practice  was  known  to  the  bank,  the  deposit  of  a  check 
bearing  the  indorsement  "Pay  to  H.  P.  Piatt,  agent,  or  order,"  was 
sufficient  to  put  the  bank  upon  inquiry  as  to  the  rights  of  third  par- 
ties in  the  money  represented  by  the  check;  and  the  form  of  the 
account  also  placed  upon  the  bank  the  duty  of  inquiring  as  to  the 
rights  of  third  persons  in  the  funds  composing  the  account  before 
it  could  appropriate  them  in  payment  of  a  debt  due  the  bank  from 
the  depositor. 

Id.— Nature  or  Tbansaction — Constbuctivi  Notice  to  Bank  not 
Avoided  bt. — ^Assuming  that  the  deposit  of  a  check  made  payable  to 
a  depositor  as  agent  and  transferred  and  credited  to  his  account 
constituted  a  sale  of  the  check  to  the  bank,  such  view  of  the  trans- 
action would  not  avoid  the  effect  of  constructive  notice  to  the  bank 
given  by  the  form  of  the  check,  for  its  proceeds  when  placed  to  the 
credit  of  the  account  equitably  belonged  to  the  depositor's  prin- 
cipals, of  which  the  bank  had  the  same  notice  as  of  their  rights  in 
the  check  itself. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Marcel  E.  Cerf,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Harry  G.  McEannay,  and  James  A.  Bacigalupi^  for 
Appellant 

Orville  C.  Pratt,  Jr.,  for  Respondent 

LENNON,  P.  J. — Action  to  recover  the  amount  of  two 
checks  aggregating  $979.98,  and  interest,  drawn  upon  the 
defendant,  a  banking  corporation,  by  a  depositor  therein. 
Plaintiff  recovered  judgment  and  defendant  appeals. 

The  facts  were  agreed  upon  by  the  parties,  and  from  their 
agreed  statement  we  extract  those  following,  which  we  think 
will  suflBciently  present  the  questions  in  dispute  between  the 
parties.  H.  P.  Piatt  carried  with  the  defendant  an  account 
under  the  designation  **H.  P.  Piatt,  Trustee,"  which  he  used 
generally,  depositing  therein  his  own  funds  and  any  others 
he  might  receive  as  agent  or  trustee  of  other  persons,  and 
this  practice  was  known  to  the  defendant.  On  June  2,  1913, 
Piatt  deposited  in  said  account  a  check  for  $4,680,  being  the 
proceeds  of  a  sale  of  real  estate  in  which  the  plaintiff  and  her 
assignor  were  interested,  and  which  Piatt  as  their  agent  had 
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sold.  It  was  a  casUer's  check  drawn  upon  the  F:rst  National 
Bank  of  Berkeley  to  the  order  of  A.  C.  WyckoflF,  and  was 
transferred  by  him  to  Piatt  with  the  following  indorsement: 
**Pay  to  H.  P.  Piatt,  agent,  or  order."  Piatt  appended  his 
own  indorsement  in  corresponding  terms,  and  the  defendant 
duly  collected  the  check  and  credited  it  to  Piatt's  account. 
On  the  same  day  Piatt  drew  the  two  checks  upon  which  the 
action  is  based,  and  delivered  them  to  the  respective  payees 
on  June  5th  and  6th  in  payment  of  their  interests  in  the  real 
property  referred  to,  and  on  June  7th  both  were  presented  for 
payment,  and  payment  refused  upon  the  ground  of  **No 
funds,"  the  defendant  having  some  time  between  June  2nd 
and  7th  appropriated,  by  virtue  of  its  banker's  lien,  Piatt's 
credit  balance,  then  amounting  to  $1,968.66,  in  satisfaction 
or  part  payment  of  an  indebtedness  due  from  Piatt  to  itself. 

The  main  question  in  the  case  is  whether  under  the  facts 
as  narrated  the  trial  court's  conclusion  is  correct,  that  the 
defendant  bank  was  charged  with  notice  of  the  equitable  in- 
terest of  plaintiff  and  her  assignor  in  the  funds  derived  from 
the  check  of  $4,680  so  deposited  in  said  account  of  H.  P. 
Piatt,  trustee. 

There  can  be  no  doubt  that  a  trust  is  created  in  judicial 
intendment  whenever  the  legal  and  equitable  interests  in  prop- 
erty are  separated  (2  Story's  Equity  Jurisprudence,  sec.  964; 
MandevUle  v.  Solomon,  33  Cal.  38,  at  p.  44).  Under  this  prin- 
ciple it  will  not  be  controverted  that  the  proceeds  of  the  sale 
of  the  real  estate  in  the  hands  of  Piatt  as  agent  equitably 
belonged  to  his  principals.  It  is  equally  well  settled  that  the 
equitable  owner  of  trust  funds  may  follow  them  into  the  hands 
of  all  persons  who  acquire  them  with  notice  of  the  trust 
(Lathrop  v.  Bampton,  31  Cal.  17,  [89  Am.  Dec.  141] ;  3 
Pomeroy's  Equity  Jurisprudence,  sec.  1048) ;  and  that  where 
a  trustee  has  mingled  trust  funds  with  his  individual  moneys, 
drawing  upon  the  aggregate  from  time  to  time,  it  will  be  con- 
clusively presumed  both  against  him  and  his  creditors  and 
persons  claiming  under  him,  that  the  residue  thereof  is  at- 
tributable to  the  trust  so  far  as  may  be  necessary  to  keep  the 
trust  moneys  intact  (Hallett's  Case,  L.  R.  13  Ch.  Div.  696; 
Elizdde  v.  Elizalde,  137  Cal.  634,  at  p.  641,  [66  Pac.  369,  70 
Pac.  861]). 

This  brings  us  to  the  question  of  whether,  both  by  the  form 
of  Piatt's  account  (he  being  designated  therein  as  tnislee) 
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and  the  form  of  the  indorsement  of  the  check  to  him  as  agent, 
the  defendant  is  charged  with  constructive  notice  (it  is  ad- 
mitted that  it  had  no  actual  notice)  of  the  equitable  rights 
of  the  plaintiff  and  her  assignor  in  the  money  derived  from 
such  check.  If  it  had  such  notice  it  was  not  at  liberty  to 
apply  it  in  satisfaction  of  the  individual  indebtedness  of 
Piatt  {Miami  County  Bank  v.  State  (Ind.  App.),  112  N.  B. 
40,  at  p.  43;  Clemmer  v.  Drovers'  Nat.  Batik,  157  111.  206,  [41 
N.  B.  728] ;  Olobe  Sav.  Bank  v.  National  Bank  of  Commerce, 
64  Neb.  413,  [89  N.  W.  1030] ;  Nehawka  Bank  v.  IngersoU,  2 
Neb.  (Unof.)  617,  [89  N.  W.  618]). 

It  is  not  contended  by  respondent,  nor  could  it  well  be  in 
the  light  of  the  later  decisions,  that  if  the  defendant  had  paid 
out  to  third  parties  the  funds  here  in  question  upon  checks 
regularly  drawn  upon  the  account,  it  could  be  held  account- 
able for  them,  for  under  such  a  state  of  facts  no  duty  is  cast 
upon  the  bank  to  inquire  into  the  purpose  for  which  the  funds 
are  being  used  {United  States  Fidelity  &  O.  Co.  v.  First  Nat. 
Bank  of  Monrovia,  18  Cal.  App.  437,  [123  Pac.  352] ;  Inter- 
state Nat.  Bank  v.  Claxton,  97  Tex.  569,  [104  Am.  St.  Eep. 
885,  65  L.  R.  A.  820,  80  S.  W.  604] ;  SUisbee  State  Bank  v. 
French  Market  G.  Co.,  103  Tex.  629,  [34  L.  R.  A.  (N.  S.)  1207, 
132  S.  W.  465] ;  but  the  cases  draw  a  clear  distinction  between 
such  payments  and  an  appropriation  by  the  depositary  of  the 
fund  in  payment  of  its  own  claim  against  the  trustee  or  agent. 

As  to  the  form  of  the  indorsement,  i.  e.,  *'Pay  to  H.  P. 
Piatt,  agent,  or  order,"  we  are  of  the  opinion  that  by  the 
weight  of  authority  it  was  sufficient  to  put  the  defendant  upon 
inquiry  as  to  the  rights  of  third  parties  in  the  money  repre- 
sented by  the  check.  In  Third  Nat.  Bank  v.  Lange,  51  Md. 
138,  144,  [34  Am.  Rep.  304],  a  note  in  favor  of  **W.,  Trus- 
tee,"  was  held  to  give  notice  of  a  possible  trust  to  parties  deal- 
ing with  it.    In  Gerard  v.  McCormick,  130  N.  Y.  261   [14 

L.  R.  A.  234,  29  N.  B.  115],  a  check  signed  ** ,  Agent, 

Glass  Bldgs."  was  held  sufficient  to  put  the  payee  thereof  on 
inquiry  as  to  the  equitable  ownership  of  the  fund  drawn  upon. 
In  American  Trust  etc.  Co.  v.  Boone,  102  Ga.  202,  [66  Am.  St 
P^p.  167,  40  L.  R.  A.  250,  29  S.  B.  182],  the  proceeds  of  a 
check  payable  to  **C.  as  administrator"  and  so  indorsed  by 
him  were  deposited  to  his  individual  credit  with  the  defendant 
bank  and  used  to  pay  his  individual  debt  to  it.  It  was  held 
that  the  bank  had  notice  of  the  trust,  and  was  liable  to  the 
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beneficiaries  thereof  for  the  misappropriation  of  the  trust 
funds  through  the  joint  act  of  itself  and  C. 

In  Davis  v.  Henderson,  25  Miss.  549,  [59  Am.  Dec.  229], 
the  drawer  and  indorser  of  a  bill  of  exchange  had  signed  it 
**H.,  Agent."  The  court  there  said:  ** These  facts  appearing 
upon  the  bill  itself,  if  not  conclusive  evidence  that  the  defend- 
ant wa«)  acting  in  a  representative  capacity,  were  at  least  suffix 
cient  to  put  a  prudent  man  taking  the  bill  from  the  drawee 
upon  inquiry.  ...  As  ordinary  diligence  would  have  placed 
them  in  possession  of  the  terms  of  the  contract,  it  is  but  right 
that  they  should  be  charged  with  notice  of  the  facts  as 
proved,** 

In  Bank  of  Hickory  v.  McPherson,  102  Miss.  852,  [59  South. 
934],  it  was  held  that  a  check  payable  to  **H.,  Commissioner'* 
on  its  face  does  not  belong  to  H.  individually.  The  court 
there  said:  **We  rest  this  decision  upon  the  naked  language 
of  the  check  itself.  ...  It  appears  that  the  check  was  pay- 
able  to  H.  as  commissioner,  which  denoted  to  an  ordinarily 
prudent  person  that  H.  was  acting  in  some  sort  of  fiduciary 
capacity  .  •  .  which  information  if  followed  would  have  dis- 
closed to  the  defendant  bank  the  actual  status  of  H.  with 
reference  to  the  money.  ...  It  was  also  perfectly  manifest 
that  on  the  face  of  the  paper  the  money  represented  by  the 
check  did  not  belong  to  H.'*  (See,  also.  United  States  FideU 
ity  &  Guaranty  Co.  ▼.  Adoue  dk  Lobit,  104  Tex.  379,  [Ann. 
Cas.  1914B,  667,  37  L.  R.  A.  (N.  S.)  409,  137  S.  W.  648,  138 
S.  W.  383] ;  Cohnfeld  v.  Tanenbaim,  176  N.  Y.  126,  [98  Am. 
St.  Rep.  653,  68  N.  B.  141] ;  Bischoff  ▼.  YorkvUle  Bank,  170 
App.  Div.  679,  [156  N.  Y.  Supp.  563] ;  BiscJioff  v.  YorkvilU 
Bank,  218  N.  Y.  106,  [L.  R.  A.  1916P,  1059,  112  N.  B.  759] ; 
United  States  Fidelity  cfe  Guaranty  Co.  v.  Union  Bank  dk  T. 
Co.,  228  Fed.  448,  [143  C.  C.  A.  30].) 

We  think  also  that  the  form  in  which  the  account  was  car- 
ried, •'H.  P.  Piatt,  Trustee,"  placed  upon  the  defendant  the 
duty  of  inquiring  as  to  the  rights  of  third  persons  in  the  funds 
composing  the  account  before  it  could  appropriate  them  in 
payment  of  a  debt  due  to  it  from  Piatt.  In  Bundy  ▼.  Monti' 
cello,  84  Ind.  119,  a  bank  deposit  in  the  name  of  *'W.,  Trus- 
tee," was  considered,  and  the  court  held  that  the  bank  had 
constructive  notice  of  the  character  of  the  funds  in  such  de- 
posit, saying:  **The  word  'trustee'  means  something.  It  was 
not  merely  descriptio  personae,  but  was  a  description  of  tbo 
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fund  deposited.  It  imported  the  existence  of  a  trust,  and  was 
notice  of  the  character  of  the  fund.*' 

In  Central  National  Bank  ▼.  Connecticut  etc.  Ins.  Co.,  104 
U.  S.  54,  [26  L.  Ed.  693],  there  was  a  bank  account,  standing 
in  the  name  of  "D.,  General  Agent,*'  and  the  court,  while  not 
placing  its  decision  solely  on  the  constructive  notice  to  the 
bank  afforded  by  those  words,  held  that  the  designation  of  the 
account  put  the  bank  on  inquiry  as  to  the  rights  in  the  funds 
to  the  credit  thereof  of  those  for  whom  D.  was  agent 

In  Union  Stock-yards  Nat.  Bank  ▼.  Oillespie,  137  U.  S.  411, 
[34  L.  Ed.  724, 11  Sup.  Ct.  Rep.  118],  it  was  held  that  a  bank 
cannot  take  from  a  factor  in  payment  of  his  own  debt  money 
which  it  either  knows  or  should  know  belongs  in  equity  to  the 
factor's  principaL  To  the  same  effect  are  Sayre  ▼.  Weil,  94 
Ala.  466,  [15  L.  R.  A.  544, 10  South.  546] ;  Moore  v.  Hanscom, 
101  Tex.  293,  [106  S.  W.  876,  108  S.  W.  150] ;  Silisbee  State 
Bank  ▼.  French  Market  G.  Co.,  103  Tex.  629,  [34  L.  R.  A. 
(N.  S.)  1207, 132  S.W.  465]. 

The  fact  that  this  account  designated  '*H.  P.  Piatt,  Trus- 
tee," was  the  only  one  kept  by  Piatt  with  the  bank,  and  that 
he  paid  into  it  his  own  personal  funds  and  used  it  as  a  per- 
sonal account  would  not,  we  think,  overcome  the  constructive 
notice  which  its  title  conveyed  to  the  bank  of  the  rights  therein 
of  third  persons.  Such  notice  places  upon  the  bank  the  duty 
to  inquire  whether  there  existed  any  such  rights;  and  such 
inquiry,  if  made,  would  probably  have  resulted  in  defendant 
gaining  actual  notice  of  the  rights  of  respondent  and  her  as- 
signor, for  there  is  nothing  in  the  evidence  to  warrant  the 
presumption  that  Piatt  would  have  concealed  the  true  state 
of  affairs. 

Nor  is  this  a  case,  as  argued  by  the  appellant,  where  there 
are  two  innocent  parties,  one  or  the  other  of  whom  must  suffer 
through  th^  wrongful  act  of  a  third.  Piatt  did  nothing 
wrongful  when  he  deposited  the  trust  funds  in  the  way  and 
to  the  credit  of  the  account  which  he  did;  and  in  the  next 
place  the  bank  is  not  an  innocent  party  if  it  had  constructive 
notice  of  the  rights  of  third  persons  in  the  fund. 

We  are  of  the  opinion  also  that  the  addition  of  the  word 
"trustee"  to  the  name  of  the  account  is  not  to  be  regarded 
in  the  same  light  as  the  addition  of  that  word  to  the  name  of 
a  person  in  a  certificate  of  mining  stock.  The  cases  cited  by 
the  appellant^  viz.,  Brewster  j.  Sinue^  42  Cal.  139,  and  Thomp- 
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son  ▼.  Toland,  48  Cal.  99,  holding  that  the  addition  of  the 
word  "trustee'*  to  the  holder's  name  in  such  a  certificate  gives 
no  notice  of  the  rights  of  third  parties  therein,  we  believe  to 
be  inapplicable  to  a  case  like  the  present,  for  the  reason  that 
in  those  cases  the  court  took  judicial  notice  without  pleading 
or  proof  that  the  word  ** trustee"  on  a  certificate  of  mining 
stock  was  meaningless  as  a  result  of  universal  custom.  We 
know  of  no  reason  for  holding  that  the  use  of  the  word  ''trus- 
tee" in  connection  with  the  name  of  a  bank  account  has  be- 
come, for  a  similar  reason,  devoid  of  meaning. 

It  is  strenuously  urged  by  the  appellant  that  the  check 
under  consideration  being  a  negotiable  instrument,  its  trans- 
fer to  the  defendant,  and  the  crediting  by  the  latter  of  its 
amount  to  Piatt's  account,  constituted  in  effect  a  sale  of  the 
check  to  the  defendant  for  a  valuable  consideration.  With- 
out assenting  to  this  proposition  in  view  of  the  well-known 
custom  of  the  banks  of  San  Francisco  (the  place  of  business 
of  the  defendant)  of  receiving  customers'  checks  "for  collec- 
tion only,"  even  this  view  of  the  transaction  would  not  avoid 
the  effect  of  the  constructive  notice  to  the  bank  given  by  the 
form  of  the  check ;  for  its  proceeds  when  placed  to  the  credit 
of  Piatt's  account  equitably  belonged  to  his  principals,  of 
which  the  defendant  had  the  same  notice  as  of  their  rights  in 
the  check  itself.  If  the  defendant  had  paid  Piatt  the  amount 
of  the  check  in  money  over  the  counter  instead  of  placing  it 
to  his  credit,  and  Piatt  had  deposited  the  cash  instead  of  the 
check,  it  might  be  difficult,  perhaps  impossible,  to  follow  the 
fund ;  but,  as  we  have  seen,  this  is  not  the  form  that  the  trans- 
action took,  and  we  think  the  analogy  attempted  to  be  set  up 
by  appellant  does  not  hold. 

It  is  also  argued  very  earnestly  by  appellant  that  there  was 
no  relation  of  trust  even  between  the  plaintiff  and  Piatt  him- 
self, the  contention  being  made  that  Piatt  was  merely  the 
debtor  of  his  principals  in  the  transaction  relating  to  the  sale 
of  real  estate  made  by  him  for  their  account.  In  support  of 
this  the  language  of  the  late  Chief  Justice  Beatty,  in  dissent- 
ing from  an  order  denying  a  petition  for  transfer  in  the  case 
of  People  V.  California  etc.  Trust  Co.,  23  Cal.  App.  199,  210, 
[137  Pac.  1111,  1115],  is  quoted  to  the  effect  that  "When  an 
agent  is  accounting  to  his  principal  and  paying  over  the  bal- 
ance due  his  principal  he  is  not  acting  in  the  character  of 
agent  but  in  that  of  a  debtor  paying  his  creditor."    The  cor- 
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rectness  of  this  statement  by  Chief  Justice  Beatty  is  obvioiiSy 
for  when  an  agent,  by  reason  of  transactions  entered  into  on 
behalf  of  a  principal — ^as,  for  instance,  receiving  money  for 
his  account — becomes  indebted  to  him,  and  proceeds  to  make 
a  settlement,  any  action  taken  in  making  such  settlement  is 
taken  by  the  agent  in  his  own  behalf.  It  could  hardly  be  said 
that  it  was  in  behalf  of  the  principal  for  if  so  we  would  have 
the  principal  through  his  agent  paying  money  to  himself. 
But  this  view  of  the  matter  does  not  help  the  appellant,  for 
so  long  as  Piatt,  the  agent  of  the  plaintiff,  retained  the  pro- 
ceeds of  the  sale  it  was  the  money  of  his  principals  and  not  his 
own. 

This  disposes  of  the  points  requiring  detailed  discussion; 
and  for  the  reasons  given  we  are  of  the  opinion  that  the  trial 
court  was  correct  in  holding  that  the  defendant  was  charged 
with  notice  of  the  plaintiff's  rights  in  the  money  applied  by 
the  defendant  in  reduction  of  Piatt's  individual  indebtedness 
and  in  rendering  judgment  in  her  favor. 

The  judgment  is  affirmed. 

Eerrigani  J.,  and  Richards,  J.,  concurred. 


[CiT.  No.  1670.    Third  Appellate  District— Aprfl  25,  1917.] 

PANSY  M.  COX,  Appellant,  v.  SAN  JOAQUIN  LIGHT  ft 
POWER  COMPANY  (a  Corporation),  Respondent. 

NiQLioENCB — Action  fob  Death — Substitution  of  Paett  Plaintiff- 
Pleading — Cause  of  Action  not  Changed. — An  action  to  recoyer 
damag^es  for  the  death  of  a  servant  brought  bj  the  widow  of  the  de- 
ceased in  her  own  name  under  the  mistaken  supposition  that  the 
ease  fell  within  the  proyisions  of  section  877  of  the  Code  of  Civil 
Procedure,  which  provides  for  the  maintenance  of  such  an  action  hj 
the  heirs  or  personal  representatives  of  the  deceased,  is  not  changed . 
bj  the  filing  of  an  amended  complaint  after  the  statute  of  limita- 
tions had  run  against  the  cause  of  action,  where  the  only  change  in 
the  complaint  was  the  substitution  of  the  widow,  as  administratrix, 
as  plaintiff,  in  the  place  and  stead  of  herself  as  heir  at  law,  so  as ' 
to  bring  the  ease  within  the  provisions  of  section  1970  of  the  Civil 
Code. 

Id.— OoNSTRucnoN  of  Code  Provisions — Actions  foe  Death  of  Di- 
OBASSD  Employees. — Section  1970  of  the  Civil  Code,  as  amended  ia 
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1907,  proTiding  that  in  case  of  the  negligent  death  of  an  emplojee, 
his  personal  representativeis  shall  have  a  right  of  action  therefor 
against  the  employer,  and  may  recover  damages  in  respect  thereof 
for  and  on  behalf  of  the  widow,  children  and  other  dependent  rela- 
tives, has  not  abrogated  section  377  of  the  Code  of  Civil  Procedure 
which  provides  that  when  the  deatb  of  a  person,  not  being  a  minor, 
it  caused  bj  the  wrongful  act  of  another,  his  heirs  or  personal  repre- 
sentatives maj  maintain  an  action  for  damages,  in  so  far  at  con- 
cerns actions  hj  the  representatives  of  deceased  employees. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    Milton  T.  Farmer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Borton  ft  Theile,  and  Short  ft  Sutherland,  for  Appellant. 

Edward  W.  Tuttle,  Eaye  ft  Siemon,  and  Harriman,  Byck- 
man  ft  Tuttle,  for  Respondent. 

CHIPMAN,  P.  J.— The  following  statement  of  the  case  and 
points  relied  on  is  taken  from  appellant's  opening  brief,  as 
BuflBciently  presenting  the  matters  now  here  for  review : 

**0n  the  seventeenth  day  of  June,  1911,  one  Fred  Cox,  while 
employed  by  the  defendant  as  an  electric  lineman,  was  electro- 
cuted and  killed.  By  complaint  filed  October  13,  1911,  Pansy 
M.  Cox,  widow  and  heir  of  Fred  Cox,  brought  this  action 
against  San  Joaquin  Light  &  Power  Corporation  to  recover 
damages  for  the  death  of  the  said  Fred  Cox.  On  the  twenty- 
seventh  day  of  October,  1913,  plaintiff's  attorneys  served  and 
filed  a  notice  of  motion  to  file  an  amended  complaint  which 
in  all  material  respects  was  the  same  as  the  original  complaint 
except  that  the  amended  complaint  set  forth  that  Pansy  M. 
Cox  was  the  administratrix  of  the  estate  of  Fred  Cox,  and  in 
the  amended  complaint  Pansy  M.  Cox  sued  as  such  adminis- 
tratrix. Defendants  opposed  the  motion  but  on  the  seventh 
day  of  January,  1914,  the  court  granted  permission  to  file  the 
amended  complaint.  Thereafter  defendant  demurred  to  the 
amended  complaint  upon  the  ground  that  the  cause  of  action 
set  forth  in  the  same  was  barred  by  subdivision  3  of  section 
340  of  the  Code  of  Civil  Procedure,  which  demurrer  was  there- 
after by  the  court  overruled.  The  point  presented  by  this 
appeal  is  this:  In  a  suit  against  a  master,  for  damages  for 
death  of  his  servant,  alleged  to  have  been  caused  by  the  negli- 
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gence  of  the  master,  such  suit  being  brought  by  the  widow  of 
the  deceased,  it  is  a  change  of  the  cause  of  action  to  permit 
by  amendment  the  administrator  of  the  deceased  to  be  substi- 
tuted for  his  widow  or  (what  we  will  submit  is  the  same  ques- 
tion) to  permit  the  widow,  as  administratrix,  to  be  substituted 
for  the  widow  suing  as  an  heir.  The  demurrer  upon  the 
ground  that  the  cause  of  action  was  barred  by  the  statute  of 
limitations  is  merely  a  corollary  of  the  point  last  above  stated 
for,  it  may  be  admitted,  that  if  the  cause  of  action  is  not 
changed  and  the  amendment  is  a  proper  one,  the  amendment 
would  relate  back  to  the  time  of  filing  the  original  complaint. 
The  question  is  therefore  as  outlined  above,  although  presented 
to  the  lower  court  and  presented  here  by  this  appeal,  under 
two  forms  of  attack:  First,  by  objection  to  the  filing  of  the 
amended  complaint ;  and,  second,  by  demurrer  to  the  amended 
complaint,  upon  the  ground  of  statute  of  limitations." 

That  Mrs.  Cox  is  the  widow  and  sole  heir  of  decedent  and 
the  only  person  entitled  to  the  fruits  of  the  judgment  is  not 
disputed. 

Section  377  of  the  Code  of  Civil  Procedure  reads  in  part 
as  follows:  **When  the  death  of  a  person  not  being  a  minor 
is  caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs 
or  personal  representatives  may  maintain  an  action  for  dam- 
ages against  the  person  causing  the  death,  or  if  such  person 
be  employed  by  another  person  who  is  responsible  for  his  con- 
duct, then  also  against  such  other  person."  Section  1970  of 
the  Civil  Code,  amended  in  1907,  abrogates  in  some  degree  the 
fellow-servant  rule  as  it  had  previously  existed,  and  changes 
somewhat  the  rule  of  assumption  of  risk  in  favor  of  the  em- 
ployee. The  right  of  action  for  death  reads  as  follows: 
**When  death,  whether  instantaneous  or  otherwise,  results 
from  an  injury  to  an  employee  received  as  aforesaid,  the  per- 
sonal representative  of  such  employee  shall  have  a  right  of 
action  therefor  against  such  employer,  and  may  recover  dam- 
ages in  respect  thereof,  for  and  on  behalf,  and  for  the  benefit 
of  the  widow,  children,  dependent  parents,  and  dependent 
brothers  and  sisters,  in  order  of  precedence  as  herein  stated, 
but  no  more  than  one  action  shall  be  brought  for  such 
recovery." 

It  is  contended  by  appellant  that  there  is  an  "important 
distinction  in  the  cause  of  action  created  by  section  1970  of 
the  Civil  Code  and  that  created  by  section  377  of  the  Code  of 
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Civil  Procedure.**  The  distinction  pointed  out  in  defend- 
ant's brief  consists,  it  is  claimed,  in  the  fact  that  under  sec- 
tion 1970  ''if  the  personal  representative  sues  for  a  death 
occurring  in  the  relation  of  employer  and  employee  that  such 
personal  representative  is  entitled  to  the  liberal  provisions  of 
section  1970  with  regard  to  the  fellow-servant  rule  and  as- 
sumption of  risk/'  whereas,  if  the  action  is  brought  by  the 
representative  under  section  377,  **the  old  and  rigid  rules 
relating  to  acts  of  fellow-servants  and  assumption  of  risk 
would  apply."  It  is  contended  that  the  action  was  brought 
under  section  377,  and  that  by  substituting  the  administratrix 
of  deceased  as  his  representative  so  as  to  bring  the  case  under 
section  1970  there  resulted  ''a  complete  change  of  the  cause 
of  action,"  and  hence  is  not  allowable. 

Mr.  Pomeroy  gives  us  the  meaning  of  the  terms,  "cause 
of  action."  Cautioning  against  confusing  them  with  the 
** remedy"  and  with  **the  action,"  he  says:  **In  accordance 
with  the  principles  of  pleading  adopted  in  the  new  American 
system,  the  existence  of  a  legal  right  in  an  abstract  form  is 
never  alleged  by  the  plaintiff;  but,  instead  thereof,  the  facts 
from  which  that  right  arises  are  set  forth,  and  the  right  itself 
is  inferred  therefrom.  The  cause  of  action,  as  it  appears  in 
the  complaint  when  properly  pleaded,  will  therefore  always 
be  the  facts  from  which  the  plaintiff's  primary  right  and  the 
defendant's  corresponding  primary  duty  have  arisen,  together 
with  the  facts  which  constitute  the  defendant's  delict  or  act  of 
wrong." 

The  cause  of  action  here  consisted  of  facts  equally  appli- 
cable to  both  sections,  i.  e.,  the  death  of  the  employee  through 
the  negligence  of  the  employer.  The  same  facts,  as  shown 
by  appellant's  statement  of  the  case,  are  found  in  both  the 
original  and  amended  complaints,  the  only  difference  being 
that  in  the  former  the  widow,  as  heir  of  the  employee,  was 
plaintiff,  and  in  the  latter  the  widow  as  representative  of  the 
employee.  In  both  complaints  the  same  cause  of  action  was 
stated.  In  both  cases  the  person  and  only  person  beneficially 
interested  was  the  widow.  Section  377  gives  the  right  gener- 
ally to  sue  either  in  the  name  of  the  heir  or  representative  of 
the  deceased.  Section  1970  gives  the  right  only  to  the  repre- 
sentative for  the  death  of  one  sustaining  the  relation  of  em- 
ployee to  an  employer.  Whether  or  not  section  1970  has  the 
effect  of  abrogating  section  377  and  is  exclusive,  or  to  what 
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extent  section  1970  may  prevail  over  section  877  so  far  as 
they  respectively  authorize  actions  for  injuries  causing  death, 
are  open  questions.  {Pritchard  v.  Whitney  Estate  Co,,  164 
Cal.  564,  [129  Pac.  989].)  But  it  seems  now  to  be  settied 
that  where  the  relation  of  employer  and  employee  exists  and 
the  employee  meets  his  death  through  the  negligence  of  the 
employer,  section  1970  furnishes  the  only  basis  for  the  action. 
(Ibid.)  The  present  action  was  commenced  in  1911  and  the 
case  just  cited  was  first  decided  in  department  in  June,  1912, 
and  in  Bank,  in  January,  1913.  In  October,  1913,  plaintiff 
gave  notice  of  motion  to  amend.  It  is  not  surprising  that 
plaintiff's  attorney  made  what  now  appears  to  have  been  a 
mistake  in  bringing  the  action  in  the  name  of  the  widow,  since 
the  department  decision  of  the  supreme  court  in  the  case  cited 
would  seem  to  lend  some  support  to  plaintiff's  first  impression 
of  her  right  to  sue  in  her  own  name  as  heir. 

In  the  case  of  Reardon  v.  Balaklala  Consol.  Copper  Co.,  193 
Fed.  189,  the  action  was  exactly  similar  to  the  action  here 
and  the  same  mistake  was  made  in  commencing  the  action. 
The  father  being  the  next  of  kin  was,  under  section  1970  of 
the  Civil  Code,  entitled  to  the  benefit  of  the  recovery,  but 
erroneously,  as  did  the  widow  in  the  present  case,  he  commenced 
the  action  in  his  own  name  under  the  mistaken  supposition 
that  the  case  fell  within  section  377  of  the  Code  of  Civil  Pro- 
cedure; and  before  the  error  was  established  by  a  ruling  on 
defendant's  demurrer  to  that  complaint,  the  time  within  which 
a  new  action  could  be  commenced  by  the  administrator  had 
elapsed.  "The  sole  question  presented  here  calling  for  con- 
sideration," said  the  court,  "is  whether  under  these  circum- 
stances it  was  competent  to  allow  the  complaint  to  be  amended 
by  substituting  the  administrator  as  plaintiff  in  the  action 
80  commenced  by  the  father,  and  thus  avoid  bringing  a  new 
action;  or  should  the  action  be  dismissed t'*  The  proposition 
was  pressed  upon  the  court  that  the  bringing  of  the  action 
by  the  father  was  wholly  nugatory  and  ineffectual  to  arrest 
the  running  of  the  statute.  Speaking  of  this  contention,  Mr, 
Justice  Van  Fleet,  who  heard  the  case,  said:  "It  involved  an 
erroneous  conception  of  the  legal  effect  of  the  omission  sought 
to  be  corrected,  and  a  too  narrow  construction  of  the  purpose 
and  effect  of  the  statutes,  both  state  and  federal  (Code  Civ. 
Proc,  sec.  473;  Rev.  Stats.,  sec.  954,  [4  Fed.  Stats.  Ann., 
p.  596;  U.  S.  Comp.  Stats.  Ann.,  1916,  sec.  1591,  p.  696]),  in 
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providing  the  extent  and  character  of  relief  that  may  be  af- 
forded by  way  of  amendment,  to  avoid  mistakes  of  the  nature 
of  that  here  involved.  It  should  be  borne  in  mind  that  the  sub- 
stantive cause  of  action  counted  on  in  the  amended  complaint 
has  not  been  changed.  It  remains  precisely  the  same  as  that 
stated  in  the  original  pleading.  No  new  facts  are  alleged  as 
a  ground  of  recovery,  the  only  change  being  in  the  name  of 
the  plaintiff  and  the  capacity  in  which  he  sues;  while  the 
father  still  remains  the  beneficiary  of  the  recovery  sought. 
This  being  so,  the  change  effected  by  the  amendment  is  obvi- 
ously in  no  just  sense  the  bringing  of  a  new  action.  It  is  one 
of  form  rather  than  substance,  and  in  the  interest  of  justice 
is  to  be  treated  as  such,  rather  than  to  adopt  a  view  which 
would  result  in  an  irretrievable  bar  to  all  remedy.  Under 
the  modem  doctrine,  the  discretionary  power  of  the  court  to 
such  end  is  to  be  liberally  exerted  in  favor  of,  rather  than 
against,  the  disposition  of  a  case  upon  its  merits ;  and  I  am 
entirely  satisfied  after  a  full  examination  of  the  question  in- 
duced by  the  reargument  that,  under  the  broad  and  compre- 
hensive terms  of  section  954,  if  not  as  well  under  the  statute 
of  the  state,  the  defect  involved  is  one  which  may  be  cured 
by  amendment."  After  reviewing  some  of  the  decisions  upon 
the  question,  the  learned  justice  said:  "The  principles  an- 
nounced in  these  cases  are  clearly  applicable  to  the  circum- 
stances presented  here.  As  we  have  seen,  no  change  has  been 
worked  in  the  form  or  substance  of  the  cause  of  action  set  up. 
That  remains  in  all  respects  the  same.  The  father  is  now, 
as  he  was  when  the  original  complaint  was  filed,  the  real  party 
in  interest,  for  whose  benefit,  under  the  express  language  of 
the  statute,  the  action  may  be  maintained.  He  has  then  a 
right  to  have  the  action  prosecuted,  but  the  law  says  that  that 
must  be  done  through  the  instrumentality  of  the  legal  repre- 
sentative rather  than  that  of  the  immediate  beneficiary;  and 
this  purely  formal  requirement  is  all  that  is  accomplished  by 
the  amendment  allowed.  Had  the  father  caused  himself,  in- 
stead of  the  present  plaintiff,  to  be  appointed  the  adminis- 
trator of  his  dead  son's  estate,  as  was  his  legal  right,  there 
could  be  no  question,  under  the  foregoing  authorities,  of  his 
right  to  have  himself  in  his  representative  capacity  substi- 
tuted as  plaintiff,  in  place  of  himself  as  an  individual;  and 
the  chances  are,  if  such  had  been  the  course  pursued,  the 
present  objection  would  never  have  presented  itself 
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A  very  full  discussion  of  the  question  is  found  in  Missouri, 
K.  &  T.  R.  Co.  V.  Wulf,  226  U.  S.  570,  [Ann.  Cas.  1914B,  134, 
57  L.  Ed.  355,  33  Sup.  Ct.  Rep.  135],  in  which  Reardon  v. 
Balaklala  etc.  Co.,  supra,  is  cited  approvingly. 

In  Ruiz  V.  Santa  Barbara  Gas  etc.  Co.,  164  Cal.  188,  [128 
Pac.  330],  the  cause  of  action  was  of  the  same  nature  as  the 
present  cause  of  action,  and  the  action  was  commenced  by 
plaintiff  as  special  administrator  of  the  estate  of  deceased. 
He  failed  to  allege  that  the  deceased  left  any  heir  and  hence, 
under  section  377  of  the  Code  of  Civil  Procedure,  failed  to 
state  a  cause  of  action,  and  the  trial  court  so  held  on  demurrer 
to  the  complaint  with  leave  to  amend.  Pending  time  given 
to  amend  plaintiff  was  appointed  general  administrator  of 
the  estate,  and  upon  filing  an  amended  complaint  he  did  so 
in  his  new  capacity  as  general  administrator  of  deceased's 
estate.  Meanwhile,  however,  the  statute  of  limitations  had 
run.  The  court  said:  "It  is  settled  by  the  decisions  that  an 
action  of  the  character  authorized  by  section  377  of  the  Code 
of  Civil  Procedure  is  one  solely  for  the  benefit  of  the  heirs, 
by  which  they  may  be  compensated  for  the  primary  injury 
suffered  by  them  by  reason  of  the  loss  of  their  relative,  that 
the  money  recovered  in  such  an  action  does  not  belong^  to  the 
estate  but  to  the  heirs  only,  and  that  an  administrator  has 
the  right  to  bring  the  action  only  because  the  statute  author- 
izes him  to  do  so,  and  that  he  is  simply  made  a  statutory  trus- 
tee to  recover  damages  for  the  benefit  of  the  heirs.  (Citing 
cases.)  The  same  is  manifestly  made  to  appear  in  the  pro- 
vision of  section  1970  of  the  Civil  Code  hereinbefore  referred 
to."  Barr  v.  Southern  California  Edison  Co.,  24  Cal.  App. 
22,  [140  Pac.  47],  was  a  case  of  the  character  of  the  present 
case,  in  which  the  complaint  failed  to  allege  that  deceased 
left  any  heirs  and  for  that  reason  failed  to  state  a  cause  of 
action.  An  amended  pleading  curing  this  defect,  filed  after 
the  statute  of  limitations  had  run,  was  demurred  to  and  de- 
murrer sustained.  On  appeal  the  judgment  was  reversed  and 
the  amendment  held  allowable.  We  can  perceive  no  good 
ground  on  which  such  an  amendment  would  be  justified  that 
would  not  be  equally  available  in  support  of  the  amendment 
here  in  question.  Some  of  the  authorities  cited  by  appellant 
seem  to  support  its  contention.  Mr.  Thompson  cites  certain 
cases  as  supporting  the  rule  claimed  by  appellant.  In  that 
connection,  however,  he  says:  "The  test,  under  statutes  ftUow- 
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ing  amendments,  as  to  whether  amendments  may  be  made  to 
a  declaration  after  the  time  limited  by  statute  within  which 
actions  can  be  brought  seems  to  be:  1.  Does  the  original  dec- 
laration state  a  cause  of  action  under  the  statute!  2.  Does 
the  amended  declaration  state  a  different  cause  of  action  f  If 
the  first  question  is  answered  affirmatively  and  the  second 
negatively,  the  amended  declaration  is  not  barred  by  the  stat- 
ute of  limitations."  (6  Thompson  on  Negligence,  sec.  7017, 
p.  148.)  As  we  think  the  original  complaint  stated  a  cause 
of  action  under  the  statute,  and  the  amended  complaint  did 
not  state  a  different  cause  of  action,  the  test  given  by  Mr. 
Thompson  is  fully  met. 

Dubbers  v.  Ootujc,  51  Cal.  153,  is  sometimes  (as  by  the  Utah 
supreme  court)  cited  in  support  of  the  rule  contended  for  by 
appellant  In  that  case  the  action  was  commenced  by  the 
husband,  who  afterward  made  a  motion  that  his  wife  be  sub- 
stituted as  plaintiff  because  she  was  the  real  party  in  interest. 
The  lower  court  allowed  the  substitution  and  defendant  ap- 
pealed. The  supreme  court  said:  **The  court  erred  in  per- 
mitting Mrs.  Dubbers  to  be  substituted  for  her  husband  as 
plaintiff.  It  is  not  pretended  that  she  had  succeeded  to  any 
interest  held  by  her  husband  pending  the  action,  nor  that  she 
had  any  joint  interest  with  him  in  the  subject  matter.  On 
the  contrary,  she  was  substituted  as  plaintiff  on  the  theory 
that  she  was  the  only  party  in  interest  at  the  commencement 
of  the  action,  and  had  ever  since  been  so.  She  was  permitted 
to  become  the  sole  plaintiff,  not  to  prosecute  the  same  cause 
of  action  stated  in  the  complaint,  on  the  ground  that  she  had 
succeeded  to  it,  but  another  and  distinct  cause  of  action  in 
her  separate  right.  In  effect,  it  was  permitting  her  to  prose- 
cute a  new  suit,  for  another  cause  of  action,  by  merely  sub- 
stituting her  as  sole  plaintiff  in  the  former  action.  It  is 
scarcely  necessary  to  say  that  section  473,  Code  of  Civil  Pro- 
cedure, affords  no  warrant  for  such  a  proceeding."  That 
case  is  easily  distinguishable  from  the  case  here. 

We  are  entirely  satisfied  with  the  view  expressed  by  Mr. 
Justice  Van  Fleet  in  Reardon  v.  Balaklala  etc,  Co,,  and  do 
not  find  it  necessary  to  consider  the  numerous  cases  cited  by 
respective  counsel. 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurrent 
nz  W-  App.— «4 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by"^ 
the  supreme  court  on  June  21, 1917,  and  the  following  opinion 
then  rendered  thereon: 

! 

THE  COURT. — In  denying  the  application  for  a  hearings 
in  this  court  after  decision  by  the  district  court  of  appeal  of 
the  third  appellate  district,  we  deem  it  proper  in  view  of  what 
is  said  in  the  opinion  as  to  the  effect  of  section  1970  of  the 
Civil  Code  on  section  377  of  the  Code  of  Civil  Procedure,  to 
refer  to  the  opinion  in  the  case  of  Oonsalves  v.  Petaluma  <& 
8.  R.  R.  R,  Co,,  173  Cal.  264,  [159  Pac.  724] ),  discussing  these 
sections  which  apparently  was  not  brought  to  the  attention  of 
the  district  court  of  appeaL 


[CMm.  No.  540.    Second  Appellate  District. — ^Aprfl  26,  1917.] 
THE  PEOPLE,  Respondent,  v.  REHINO  LOPEZ,  Appellant. 

EVTOENOK — OhTLD    WITNESS — DETERMINATION    AS    TO    COMPETENCY — Dl8« 

CRETiON — Appeal. — In  determining  the  competency  of  a  child  under 
the  age  of  ten  years  to  be  a  witnesf^,  the  trial  court  has  a  discretioii! 
which  seldom  will  be  interfered  with  on  appeal. 

Id. — ^Rape — EviDENCB — Complaint  to  Third  Person. — In  a  prosecution, 
for  the  crime  of  rape  committed  by  a  father  with  his  seventeen- jear 
old  daughter,  a  witness  may  testify  that  the  prosecutrix  complained 
of  the  act  to  him,  but  not  the  detail  of  it,  regardless  of  the  fact  that 
she  was  under  the  age  of  consent. 

L). — Nature  of  Charge — Facility  to  Invent — Instruction. — In  a 
prosecution  for  rape,  the  defendant  is  not  prejudiced  by  the  refusal 
to  give  an  instruction  warning  the  jury  as  to  the  danger  of  proseen- 
tions  for  rape  being  used  to  satisfy  malice  or  private  vengeance,  and 
declaring  that  in  such  cases  the  accused  is  almost  defenseless,  in 
view  of  the  facility  with  which  such  charges  may  be  invented  and 
maintained,  where  the  jury  was  fully  and  carefully  instructed  on 
reasonable  doubt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    J.  W.  Curtis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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^  Albert  D.  Trujillo,  and  Ralph  E.  Swing,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent. 

JAMES,  J. — ^Defendant  was  convicted  of  the  crime  of  rape. 
The  crime  charged  was  alleged  in  the  information  to  have 
been  committed  with  a  daughter  of  the  defendant,  aged  seven- 
teen years.  By  the  judgment  of  the  court  defendant  is  re- 
quired to  serve  a  term  of  twenty-five  years'  imprisonment. 
The  appeal  is  from  the  judgment. 

Counsel  for  appellant  very  correctly  say  that  there  was 
very  little  evidence,  aside  from  that  given  by  the  prosecutrix 
herself,  to  be  looked  to  in  support  of  the  conviction.  How- 
ever that  may  be,  the  only  function  this  court  is  permitted 
to  exercise  is  to  determine  whether  there  is  any  substantial 
evidence  in  support  of  the  verdict,  and  whether  errors  appear 
by  which  the  defendant  was  prejudiced  in  his  right  to  a  fair 
trial.  It  appears  that  in  about  June,  1916,  defendant  went 
to  reside  at  Chino,  in  the  county  of  San  Bernardino,  with  his 
five  children,  three  girls  and  two  boys,  the  prosecutrix  being 
tlie  oldest  of  the  girls.  Defendant  and  his  wife  prior  to  that 
time  had  separated,  and  the  former  had  the  care  and  custody 
of  the  children  whom,  it  appears,  he  in  a  general  way  was 
educating  and  reasonably  providing  for.  Lizzie  Lopez,  the 
complainant,  testified  that  the  house  in  which  they  lived  at 
Chino  contained  four  rooms;  that  her  father  and  her  sister 
Jennie  slept  in  one  bed  in  one  of  the  rooms,  and  that  she  and 
her  young  sister  Ida,  aged  nine,  occupied  a  couch  in  another 
room.  She  testified  that  her  father  commenced  to  pay  visits 
to  her  bed  shortly  after  the  family  moved  to  Chino,  and  that 
this  continued,  once  or  twice  a  month,  up  to  September  of 
the  same  year,  at  about  which  time  defendant  was  arrested 
and  charged  with  the  crime  of  rape.  Lizzie  testified  that  she 
would  be  asleep  when  her  father  came  and  that  she  did  not 
6ry  out,  but  attempted  at  different  times  to  awaken  her  sister 
Ida  by  ** pinching'*  the  latter;  that  Ida  was  never  awakened 
so  as  to  observe  the  father  in  his  unlawful  act.  She  also  tes- 
tified that  finally  she  had  gone  to  the  witness  Dillon  and  com- 
plained to  him  of  her  father's  conduct.  On  cross-examination 
she  was  asked  as  to  whether  she  complained  to  anybody  else, 
and  she  replied  that  she  had  told  other  people,  among  them 
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a  young  man  named  Cisneros;  that  she  had  written  him  a 
letter  and  told  him  about  it.  Referring  to  the  times  when 
the  defendant  would  visit  her,  she  said  that  on  those  occa- 
sions she  would  be  asleep.  The  following  questions  were  asked 
and  these  answers  given  in  that  connection : 

**Q.  And  did  you  know  what  was  going  ont  A.  I  knew 
afterward. 

**Q.  You  didn't  know  at  the  time  thought  A.  Yes,  sir,  I 
knew,  but  after  it  had  all  happened. 

"Q.  You  didn't  say  anything  when  it  was  happening,  did 
yout    A.  Yes,  sir. 

'*Q.  Who  did  you  say  it  tot    A.  To  him. 

*'Q.  Well,  did  you  say  anything  to  your  sister!  A.  I  tried 
to  wake  her  up,  but  I  never  succeeded. 

**Q.  Never  succeeded  at  any  of  these  times!    A.  No,  sir. 

**Q.  Would  you  try  each  time  to  wake  her!    A.  Yes,  sir. 

**Q.  What  would  you  do,  get  hold  of  her  and  shake  hert 
A.  I  pinched  her. 

**Q.  You  never  woke  her  up  at  any  time!    A.  No,  sir." 

The  theory  of  the  defense  as  developed  by  the  testimony, 
was  that  the  young  man  Cisneros  had  been  in  the  habit  of 
calling  upon  the  complainant  during  her  father's  absence  and 
that  the  father  objected  to  this,  and  both  remonstrated  with 
the  daughter  and  administered  corporal  punishment  because 
of  the  visits  of  the  young  man.  One  of  the  sons,  a  brother 
of  complainant,  testified  that  upon  returning  home  he  had  fre- 
quently found  his  sister  closeted  with  Cisneros ;  that  at  times 
the  doors  leading  to  the  apartment  where  they  were  were 
fastened ;  that  he  had  peered  through  a  window  and  observed 
the  two  lying  together  upon  a  couch  in  a  position  which, 
according  to  the  descriptive  terms  used  by  the  witness,  was 
a  compromising  one.  In  substance  the  same  testimony  was 
given  by  the  defendant,  who  denied  ever  having  had  inter- 
course with  his  daughter.  The  mother  of  Lizzie  Lopez,  being 
called  as  a  witness,  gave  testimony  indicating  that  in  her 
opinion  the  girl  was  not  of  truthful  mind.  On  the  other 
hand,  several  witnesses,  apparently  reputable  people  who  had 
resided  in  the  same  community  with  the  defendant  prior  to 
his  moving  to  Chino,  testified  that  they  knew  appellant's  gen- 
eral reputation  for  honesty  and  integrity,  and  tiiat  such  repu- 
tation was  bad.  There  was  some  testimony  from  which  the 
jury  might  have  inferred  that  children  of  the  defendant  who 
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gave  testimony  favorable  to  him  had  been  coached  by  an  aunt 
and  instructed  what  to  say,  although  this  was  denied  both 
by  these  witnesses  and  the  aunt  referred  to.  The  girl  Ida 
was  the  young  daughter  who,  according  to  complainant's  tes- 
timony, at  all  times  occupied  her  bed  with  her.  This  young 
girl  was  called  to  the  witness-stand  by  the  defendant,  but  the 
court  indicated  that  he  did  not  consider  that  she  was  compe- 
tent to  testify.  We  quote  in  full  the  examination  of  this  wit- 
ness and  the  remarks  of  the  court: 

''The  Court:  What  is  your  namet    A.  Ida  Lopez. 

"Q.  How  old  are  you,  Ida!    A.  Nine. 

**Q.  Do  you  go  to  school  t    A.  Yes,  sir. 

**Q.  What  grade  are  you  int    A.  Third. 

**Q.  Where  do  you  livet    A.  In  Juvenile. 

**Q.  Do  you  know  what  it  is  to  testify  in  court!  Do  you 
know  what  it  is  to  hold  up  your  hand!    A.  Yes,  sir. 

"Q.  What  do  they  do  that  for!    A.  To  tell  the  truth. 

''Q.  If  you  do  that,  and  don't  tell  the  truth,  what  do  they 
do  to  you!    A.  Put  you  in  jail. 

**  Q.  Anything  else !  Have  you  ever  been  a  witness  in  court 
before!    A.  No,  sir. 

''The  Court:  I  think  this  witness  is  too  young  to  understand 
the  nature  of  an  oath  that  she  takes,  or  the  testimony  that  she 
gives. 

"Mr.  Swing  (Counsel  for  Defendant) :  Very  well  then.** 

Counsel  for  appellant  insist  that  the  court  committed  preju- 
dicial error  in  refusing  to  allow  the  young  girl  to  testify  in 
the  case.  If  we  were  permitted  to  judge  of  the  competency 
of  this  witness  from  the  printed  record  before  us,  we  would 
perhaps  find  it  difficult  to  say  that  she  was  not  possessed  of 
sufficient  mentality  and  understanding  to  entitle  her  to  tes- 
tify. However,  in  matters  of  this  kind  the  court  has  the  duty 
in  the  exercise  of  sound  discretion  to  determine  that  question, 
and  it  would  be  a  rare  case  indeed  where  such  determination 
would  be  interfered  with  upon  appeal.  {People  v.  Craig,  111 
Cal.  460,  [44  Pac.  186].)  In  this  case  we  cannot  say  that 
the  court,  from  his  observation  of  the  young  girl  as  she  ap- 
peared upon  the  witness-stand,  and  the  manner  in  which  she 
gave  her  answers,  did  not  properly  determine  that  the  child 
was  too  young  to  testify  understandingly  and  with  full  appre- 
ciation of  the  obligation  of  a  witness*  oath.  It  may  be  fur- 
ther observed  that  counsel  for  appellant  appear  to  have  acqui- 
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esced,  without  objection,  in  the  court's  suggestion,  and  made 
no  request  to  be  allowed  to  further  examine  the  witness  to 
test  her  competency. 

It  is  next  complained  that  the  court  erred  in  permitting 
the  witness  Dillon  to  relate  the  substance  of  a  conversation 
that  he  had  with  the  complaining  witness  prior  to  the  arrest 
of  the  defendant  This  testimony  was  to  show  the  fact  that 
the  complainant  did  complain  about  the  conduct  of  the  de- 
fendant, under  the  rule  which  permits  such  complaints  to  be 
offered  in  corroboration  of  the  charge  of  the  prosecutrix  and 
to  show  want  of  consent.  (People  v.  WUmoi,  139  CaL  103, 
[72  Pac.  838].)  The  question  of  the  consent  of  the  prosecu- 
trix on  account  of  her  youth  becomes  immaterial  in  this  case, 
but,  it  is  said  in  the  case  of  People  v.  WUmot,  supra,  the  fact 
of  **  complaint  of  injury  on  the  part  of  one  under  the  age 
of  legal  consent  would  in  most  cases  be  competent,  and  this 
court  has  in  fhis  respect  made  no  distinction  between  cases 
where  there  was  actual  resistance  and  those  where  resistance 
and  nonconsent  were  conclusively  inferred  by  the  law.*'  We 
fail  to  find  in  the  testimony  given  by  appellant  any  such  reci- 
tation of  forbidden  details  as  would  make  it  appear  that  the 
admission  of  that  testimony  constituted  prejudicial  error. 
The  court  cautioned  the  witness  that  he  could  only  tell  what 
the  ** complaint"  was,  and  not  the  detail  of  it,  and  the  wit- 
ness replied  that  she  came  to  his  office,  in  the  middle  of  Sep- 
tember, crying,  and  said:  "I  don't  want  to  live  with  my 
father."  The  court  then  struck  out  this  statement  and  in- 
structed the  jury  to  disregard  it,  and  the  witness  was  asked 
again  as  to  what  complaint  was  made  and  replied,  "that  she 
bad  had  sexual  intercourse  with  her  father."  Undoubtedly 
it  was  competent  for  the  witness  to  tell  what  complainant  com- 
plained about — that  is,  what  the  subject  of  her  complaint 
was — and  whether  he  phrased  it  as  that  she  complained  of  a 
rape,  or  that  she  said,  as  he  stated,  that  she  had  had  sexual 
intercourse  with  the  defendant  is  not  material.  The  one  would 
mean  no  more  than  the  other.  The  defendant,  on  cross- 
examination,  was  not  content  with  the  statement  of  the  com- 
plainant of  the  fact  of  the  complaint  made  to  Dillon,  but 
asked  her  directly,  as  we  have  before  mentioned,  as  to  other 
persons  she  had  complained  to.  It  was  proper  for  the  dis- 
trict attorney  to  follow  this  examination  and  bring  out  more 
fully  the  matter  of  other  complaints,  if  any  were  indicated  to 
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have  been  made.    No  prejudicial  misconduct  can  be  charged 
to  tlie  prosecuting  officer. 

Complaint  is  made  because  the  court  refused  to  give  certain 
instructions  offered  by  the  defendant.  Instruction  No.  9  was 
to  advise  the  jury  that  if  **the  defendant  [prosecutrix  is  evi- 
dently intended]  made  no  outcry  at  the  time  of  the  alleged 
offense  and  did  not  immediately  complain  to  others  and  that 
when  she  did  complain  she  had  some  motive  other  than  the 
prosecution  of  the  defendant  for  the  alleged  offense,  it  is  your 
duty  to  take  all  of  these  things  into  consideration  in  arriving 
at  a  verdict  and  unless  and  in  spite  of  these  facts,  you  are 
convinced  to  a  moral  cei*tainty  and  beyond  a  reasonable  doubt 
that  the  defendant  did  commit  the  alleged  offense,  you  should 
return  a  verdict  of  not  guilty."  This  instruction  cannot  be 
said  to  be  clearly  phrased,  and  there  was  no  error  in  refusing 
it.  The  prosecuting  witness  was  under  age,  and  the  matter  of 
her  consent  or  nonconsent  was  not  material,  and  the  defend- 
ant might  well  have  been  convicted  without  any  evidence  at 
all  being  offered  as  to  any  complaint  or  outcry  being  made  by 
her.  Instruction  No.  11,  offered  and  refused,  was  merely 
argumentative,  and  the  defendant  as  a  matter  of  right  wab 
not  entitled  to  have  it  read  to  the  jury.  As  to  instruction 
No.  12,  the  same  observation  may  be  made ;  and  the  same  may 
be  said  of  instruction  No.  15.  Instruction  No.  17,  which  was 
to  advise  the  jury  that  if  they  believed  the  testimony  of  the 
prosecuting  witness  was  inherently  improbable  or  "possibly 
untrue,"  it  was  their  duty  to  find  a  verdict  of  not  guilty,  in 
so  far  as  it  contained  suggestion  of  pertinent  instruction,  was 
completely  covered  in  the  instruction  on  reasonable  doubt 
and  other  instructions  given  by  the  court.  Instruction  No.  18, 
offered  and  refused,  was  an  instruction  warning  the  jury  as 
to  the  danger  of  prosecutions  for  rape  being  used  to  satisfy 
malice  or  private  vengeance,  and  proceeded  to  declare  that  in 
such  case  ''the  accused  is  almost  defenseless,  in  view  of  the 
facility  with  which  charges  of  this  character  may  be  invented 
and  maintained."  We  do  not  consider  that  the  refusal  to 
give  this  instruction  amounted  to  prejudicial  error.  It  may 
be  observed  that  the  court  very  fully  and  carefully  instructed 
the  jury  as  to  the  necessity  that  it  should  find  in  fact  the 
truth  of  the  charge  to  be  beyond  a  reasonable  doubt,  and  that 
the  testimony  of  the  prosecutrix  should  be  carefully  scanned ; 
that  neither  the  gravity  of  the  charge  nor  the  fact  that  the 
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defendant  was  the  father  of  the  prosecuting  witness  was  to 
bias  the  judgment  of  the  jurors  in  any  manner,  and  that  he 
was  presumed  to  be  innocent  until  his  guilt  had  been  estab- 
lished beyond  a  reasonable  doubt.  The  defendant  was  allowed 
to  show  very  fully  the  alleged  conduct  of  the  prosecutrix  with 
the  young  man  Cisneros,  in  the  furtherance  of  his  contention 
that  the  prosecution  arose  through  the  ill  will  of  the  complain- 
ant because  of  his  interference  with  and  objections  to  the  visits 
of  Cisneros.  As  we  have  before  stated  by  way  of  preface  to 
this  opinion,  to  our  minds  the  corroborating  evidence  did  not 
make  out,  as  the  record  shows  it,  a  strong  case.  There  was 
no  testimony  by  physicians  or  other  competent  persons  show- 
ing that  as  a  result  of  any  physical  examination  it  had  been 
ascertained  that  the  young  girl  had  been  tampered  with.  It 
is  true  that  by  way  of  rebuttal  the  district  attorney  did  oflfer 
as  a  witness  a  physician  and  started  to  examine  him  as  to  some 
examination  made  of  the  young  girl,  when  he  was  stopped  by 
an  objection  that  the  testimony  was  not  rebuttal,  which  objec- 
tion was  very  properly  sustained  by  the  trial  judge.  How- 
ever, the  responsibility  rested  with  the  jury  to  determine  the 
truth  of  the  facts  charged.  It  determined  them  in  favor  of 
the  guilt  of  the  defendant  and  he  must  endure  the  penalty 
visited  upon  him. 
The  judgment  is  a£Srmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[CSv.  No.  1618.    Third  AppeDate  District.— April  2«,  1917.] 

E.  W.  EOBINSON,  Respondent,  v.  H.  A.  EISPIN  et  al., 

Appellants. 

GbNTRACT  FOB  DRILLING  OF  OiL  WXLLS — BREACH  BY  LaND  OwNBB — DAM- 
AGES— ^Loss  OF  Profits — ^Pleading. — In  an  action  bj  a  contractor 
against  a  land  owner  to  recover  damages  for  breach  of  a  contract 
for  the  drilling  of  oil  wells,  the  profits  on  the  contract  are  not  too 
speculative  and  rcfmote  to  be  a  basis  for  damages,  and  are  recover- 
able without  being  specially  pleaded. 

Id. — Assignment  of  Contract — ^Liability  of  Assignee. — While  the 
mere  assignment  of  rights  under  an  executory  contract  does  not 
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make  the  assignee  liable  to  the  other  contracting  party,  yet,  where 
after  the  assignment  is  made,  the  executory  provisions  of  the  con* 
tract  are  fully  performed,  the  benefit  inuring  solely  to  the  assignee, 
and  where  by  his  actions  he  holds  himself  out  as  personally  liable 
and  recognizes  the  original  contract  as  binding  upon  him,  he  la 
liable  to  the  other  party  equally  with  the  assignor. 
Id. — Novation — Parol  Evidbnce. — ^A  novation  in  a  written  contract 
may  be  proven  by  parol  without  violating  the  rule  as  to  the  inadmis* 
sibility  of  oral  evidence  to  vary  the  terms  of  a  written  instrument. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    William  D,  Dehy,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Boutwell  Dunlap,  and  John  E.  Alexanderi  for  Appellants. 

R.  H.  Cross,  for  Respondent. 

BURNETT,  J.— On  November  10,  1910,  plaintiff  and  de- 
fendant Rispin  entered  into  a  written  agreement  for  the  drill- 
ing of  certain  oil  wells  in  Kern  County.  Robinson  agreed 
to  furnish  the  tools  and  labor  and  drill  two  or  more  wells 
for  which  Rispin  agreed  to  pay  him  $4.50  for  each  vertical 
foot  drilled.  Rispin  was  **to  furnish  all  necessary  fuel,  water, 
tubing  and  casing  at  the  well  being  drilled,"  and  Robinson 
agreed  to  do  the  work  according  to  certain  specifications  "in 
a  thoroughly  workmanlike  manner  under  the  instructions  of 
said  Rispin,"  and  it  was  further  provided  that  Robinson 
should  not  be  compelled  to  drill  to  a  depth  exceeding  one  thou- 
sand feet  in  any  one  hole,  and  ''that  this  contract  shall  cover 
a  total  of  not  less  than  2000  feet  of  drilling  and  not  less  than 
two  nor  more  than  four  wells  and  that  there  shall  be  no  un- 
necessary delays  by  either  party,  either  in  the  drilling  of  the 
wells  or  the  furnishing  of  casing,  fuel  and  water."  On  De- 
cember 23,  1910,  after  Robinson  had  moved  his  crew  and 
appliances  to  the  land  where  the  work  was  to  be  done,  but 
before  he  had  actually  begun  drilling,  Rispin  assigned  all  his 
right,  title,  and  interest  in  said  land  (which  he  held  under 
option  agreements)  and  all  his  interest  under  said  agreement 
with  Robinson,  to  the  defendant  corporation.  Lost  Hills  Cen- 
tral Oil  Company.  The  court  found  that  the  defendant  cor- 
poration accepted  the  assignment  and  the  benefits  and  obliga- 
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tions  arising  from  the  agreement  with  Robinson,  with  full 
knowledge  of  all  the  facts  relating  thereto,  and  the  work  there- 
after proceeded  under  its  directions  and  instructions.  The 
work  was  begun  on  December  28th  and  after  innumerable  de- 
lays, which  the  court  found  were  caused  by  the  failure  of  the 
corporation  to  furnish  the  necessary  casing,  fuel,  and  water, 
he  succeeded,  on  or  about  the  twenty-third  day  of  February, 
1911,  in  reaching  a  depth  of  four  hundred  feet,  and  it  was 
mutually  agreed  that  the  well,  known  as  "Well  No.  1,'*  should 
be  abandoned  as  an  oil  well  and  should  be  converted  into  and 
used  as  a  water  well  for  further  operations  on  the  property. 
Plaintiff  was  thereupon  paid  one  thousand  eight  hundred  dol- 
lars for  the  said  four  hundred  feet,  and  he  moved  his  drilling 
appliances  to  another  point  on  the  land  and  he  proceeded  to 
drill  well  No.  2  until  at  the  end  of  June,  1911,  he  had  reached 
a  depth  of  907  feet.  It  was  found  that  he  could  proceed  no 
further  by  reason  of  the  failure  of  appellants  to  furnish  the 
necessary  casing,  and  hence  he  ceased  the  drilling  operations. 
After  waiting  until  November  25,  1911,  for  defendants  to 
furnish  the  casing  to  enable  him  to  proceed  with  the  work  he 
brought  suit  to  recover  the  amount  due  him  for  the  work 
actually  done,  for  the  damages  which  he  had  sustained  by 
reason  of  defendants'  breach  of  their  agreement  to  furnish 
him  with  the  requisite  fuel,  water,  and  casing  and  damages 
for  their  refusal  to  permit  him  to  go  on  and  complete  the 
drilling  to  the  extent  of  the  two  thousand  minimum  feet  pro- 
vided in  the  contract.  The  court's  judgment  was  in  favor  of 
plaintiff  in  the  aggregate  sum  of  $6,421.25  against  the  defend- 
ants Rispin  and  Lost  Hills  Central  Oil  Company  and  a  several 
judgment  against  Benjamin  Qoodwin,  A.  B.  Smith,  H.  A. 
Rispin,  and  J.  S.  Ourish  as  stockholders  of  said  corporation, 
for  the  sum  of  $1,589.41  each. 

At  the  trial  appellants  made  common  cause  and  they  were 
represented  by  the  same  attorney.  On  the  appeal  another 
attorney  appears  for  Rispin,  and  he  and  the  other  appellants 
assume  a  somewhat  antagonistic  attitude  as  to  the  proper 
theory  of  the  case.  However,  they  are  in  accord  in  urging 
several  grounds  for  a  reversal  of  the  judgment  and  order 
denying  the  motion  for  a  new  trial  and  these  will  first  receive 
attention. 

Plaintiff  was  awarded  the  sum  of  $1,529.25  for  the  loss  of 
the  profits  which  he  would  have  made  if  permitted  to  corn- 
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plete  the  contract.  As  to  the  various  objections  to  the  par- 
ticular finding  some  brief  suggestions  may  be  submitted. 

The  court  was  not  bound  to  consider  the  four  hundred  foot 
well  as  though  it  had  been  drilled  to  the  depth  of  one  thou- 
sand feet.  There  was  no  agreement  to  that  effect,  according 
to  the  testimony  of  plaintiff,  and  in  the  original  contract  the 
number  of  feet  actually  drilled  was  the  important  considera- 
tion. The  parties  did  not  even  contemplate  that  any  well 
should  be  of  definite  depth,  but  there  was  a  limit  to  the  num- 
ber that  should  be  developed.  There  was  no  greater  reason 
for  crediting  this  particular  well  with  one  thousand  feet  than 
for  so  considering  the  other  one  of  907  feet.  In  view  of  the 
testimony  of  plaintiff  that  well  "No.  1"  was  accepted  as  com- 
plete to  be  used  for  supplying  water,  and  that  it  was  not 
through  any  fault  of  his  that  it  was  drilled  no  deeper,  the 
court  was  justified  in  the  number  of  feet  it  allowed  for  said 
work. 

As  to  damages,  the  rule  is,  no  doubt,  that  those  of  a  special 
nature  must  be  pleaded.  General  damages  are  said  to  be  the 
natural  and  necessary  result  of  the  act  complained  of,  while 
special  are  the  natural  but  not  the  necessary  consequence  of 
such  act.  It  has  been  held,  however,  that  the  loss  of  profits 
on  a  contract  of  this  kind  is  the  necessary  consequence  of  a 
breach,  and  therefore  it  is  not  required  to  be  specially  pleaded. 
(TaJioe  Ice  Co.  v.  Union  Ice  Co.,  109  Cal,  242,  249,  [41  Pac. 
1020] ;  Oermain  Fruit  Co.  v.  J.  K.  Armsby  Co.,  153  Cal.  585. 
[96  Pac.  319].)  Nor  are  such  profits  too  speculative  and  re- 
mote to  be  a  basis  for  damages.  This  consideration  is  thor- 
oughly discussed  in  Shoemaker  v.  Acker,  116  Cal.  239,  [4b 
Pac.  62] ,  and  it  is  sufiScient  to  quote  therefrom  the  following 
sentence:  "But  where  the  prospective  profits  are  the  natural 
and  direct  consequences  of  the  breach  of  the  contract  they 
may  be  recovered;  and  he  who  breaks  the  contract  cannot 
wholly  escape  on  account  of  the  diflBculty  which  his  own  wrong 
has  produced  of  devising  a  perfect  measure  of  damages." 

Appellants  are  equally  at  fault  in  the  contention  that  plain- 
tiff failed  to  show  that  he  was  prevented  by  the  defendants 
from  completing  the  work.  We  need  not  quote  from  the 
record,  but  we  deem  it  sufficient  to  say  that  plaintiff  testified 
positively  that  defendants  failed  to  supply  him  with  the  cas- 
ing, fuel,  and  water  as  they  agreed,  and  therefore  it  was 
impossible  for  him  to  continue  the  work.    Furthermore,  ho 
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testified  that  they  abandoned  the  enterprise  and  requested  him 
to  come  to  San  Francisco  to  assist  them  in  disposing  of  de- 
fendants' interest  in  the  land.  Plaintiff 's  case  did  not  rest 
upon  the  theory  that  he  was  prevented  by  the  failure  of  de- 
fendants to  pay  him  what  was  due,  and  therefore  the  doctrine 
of  the  case  of  Cox  v.  McLatighUn,  54  Cal.  605,  has  no  applica- 
tion. It  is  rather  an  instance  of  the  failure  to  furnish  mate- 
rial which  was  to  be  used  in  the  work,  and  which  was  made  a 
condition  precedent  to  the  performance  by  plaintiff,  and  it  is 
governed  by  the  principle  expounded  and  applied  in  Alderson 
V.  Houston,  154  Cal.  1,  3,  [96  Pac.  884]. 

As  to  the  damages  caused  by  delay  it  may  be  said,  also,  that 
support  for  the  finding  is  contained  in  the  record.  It  is 
pointed  out  in  respondent's  brief,  and  it  is  not  controverted 
in  the  final  brief  for  appellants. 

There  was  a  dispute  as  to  the  number  of  shares  of  stock  in 
defendant  corporation  held  by  some  of  the  other  defendants. 
However,  the  finding  of  the  court  in  that  respect  seems  abun- 
dantly supported.  There  was  no  controversy  as  to  the  num- 
ber of  shares  outstanding  and  that  said  defendants  were  stock- 
holders. It  was  admitted  by  the  answer  that  Ourish  owned 
twenty-five  thousand  shares.  Rispin  and  Goodwin  admitted 
on  the  stand  that  each  owned  the  same  number.  Smith's  tes- 
timony showed  also  that  he  was  liable  for  twenty-five  thou- 
sand shares,  as  he  admitted  that  this  number  stood  in  his  name 
as  trustee  for  his  son,  a  minor  of  the  age  of  sixteen  years. 
(Civ.  Code,  sec.  322.)  We  can  see  no  valid  objection  to  the 
method  adopted  for  the  proof  of  these  facts.  They  were  mat- 
ters peculiarly  within  the  knowledge  of  defendants,  and  they 
were  competent  witnesses  to  testify  as  to  the  number  of  shares 
owned  by  each.  Indeed,  plaintiff  endeavored  to  have  the 
books  of  the  corporation  produced,  that  the  matter  might  be 
set  at  rest,  but  he  encountered  serious  and  persistent  opposi- 
tion. Steps  were  taken  for  this  purpose  as  provided  by  sec- 
tion 1000  of  the  Code  of  Civil  Procedure,  but  we  need  not 
follow  them  in  detail.  Appellants  may  have  acted  in  good 
faith,  but  they  seemed  strongly  averse  to  a  complete  inspec- 
tion by  respondent  of  the  records  involved  in  the  controversy. 
We  think,  under  the  circumstances,  that  the  court  was  justi- 
fied in  holding  that  its  order  in  reference  to  an  inspection  of 
the  books  had  not  been  complied  with,  and  in  assuming  the 
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facts  to  be  as  claimed  by  plaintiff.  However,  aside  from  this, 
the  evidence  was  suflScient  to  support  the  finding. 

We  have  thus  noticed  the  foregoing  contentions,  although 
we  would  probably  be  justified  in  concluding  that  they  had 
been  abandoned  by  appellants,  as  no  reference  is  made  to  any 
of  them  in  the  closing  briefs. 

We  come  now  to  the  points  where  appellants  diverge  and  to 
which  the  closing  arguments  are  addressed. 

The  contention  of  the  corporation  defendant,  the  Lost  Hills 
Central  Oil  Company,  is  that  it  never  assumed  any  liability 
under  the  contract  made  by  Robinson  and  Rispin.  There  can 
be  no  doubt,  however,  that  the  record  supports  the  finding  of 
the  court  to  the  effect  that  Rispin  transferred,  set  over,  and 
assigned  all  his  right,  title,  and  interest,  under  the  agreement 
made  by  him  with  Robinson,  to  the  defendant  corporation, 
this  transfer  having  been  made  on  December  23,  1910,  while 
the  contract  was  wholly  executory ;  that  the  defendant  corpo- 
ration voluntarily  accepted  the  assignment  and  the  benefits 
and  obligations  arising  from  the  transaction  and  the  agree- 
ment with  Robinson,  with  full  knowledge  of  all  the  facts  relat- 
ing thereto,  and  thereafter  requested  Robinson  to  perform  the 
work  stipulated  under  and  pursuant  to  the  terms  of  that 
agreement.  The  evidence  is  epitomized  in  the  brief  of  re- 
spondent but  it  is  not  necessary  to  repeat  it  here. 

The  case  seems  to  fall  clearly  within  the  principle  of  Cut- 
ting Packing  Co.  v.  Packers'  Exchange,  86  Cal.  574,  [21  Am. 
St.  Rep.  63,  10  L.  R.  A.  369,  25  Pac.  52] ;  Anderson  v.  De 
Urioste,  96  Cal.  404,  [31  Pac.  266] ;  Frese  v.  Moore,  1  Cal. 
App.  587,  [82  Pac.  542],  and  section  1589  of  the  Civil  Code. 
Of  course,  as  suggested  by  respondent,  the  mere  assignment 
of  the  rights  under  an  executory  contract  would  not  make  the 
assignee  liable  to  the  other  contracting  party.  Such  was  the 
case  of  Lisenby  v.  Newton,  120  Cal.  571,  [65  Am.  St,  Rep.  203, 
52  Pac.  813].  But  where,  after  the  assignment  is  made,  the 
executory  provisions  of  the  contract  are  fully  performed,  the 
benefit  inuring  solely  to  the  assignee,  and  where  by  his  actions 
he  holds  himself  out  as  personally  liable  and  recognizes  the 
original  contract  as  binding  upon  him,  he  is  liable  to  the  other 
party  equally  with  the  assignor.  Such  is  this  case,  as  was 
Jones  V.  Alleri,  161  Cal.  234,  [118  Pac.  794].  Indeed,  there 
is  much  evidence  in  the  record  that  the  corporation  was  the 
real  party  in  intereM,  Rispin  being  a  mere  intermediary. 
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Furthermore,  we  may  say  that  if  the  court  had  found  that 
there  was  a  novation,  the  substitution  of  the  corporation  for 
Rispin  with  the  intention  of  releasing  the  latter  from  liability, 
the  finding  would  be  supported.  There  is  much  in  the  record 
tending  to  this  view.  It  will  be  sufficient  to  refer  to  a  por- 
tion of  the  testimony  of  Rispin.  He  said  that  he  presented 
to  the  directors  of  Lost  Hills  Central  Oil  Company  the  con- 
tract between  him  and  Robinson  and  that  they  directed  him 
what  to  do  under  tHb  contract;  that  the  corporation  paid 
Robinson  what  was  due  under  the  agreement;  that  there  was 
an  understanding  that  the  corporation  was  to  assume  the  obli- 
gations of  the  contract;  ''that  it  would  take  my  place  in  the 
contract  with  Mr.  Robinson ;  that  the  contract  would  be  prac- 
tically between  Mr.  Robinson  and  the  corporation,  and  not 
with  mjrself";  and  that  he  notified  Mr.  Robinson  that  the  cor- 
poration had  assumed  the  contract.  In  fact,  appellants  at- 
tempted to  go  further  and  show  that  at  the  time  of  the  execu- 
tion of  the  said  contract  between  Robinson  and  Rispin  it  was 
understood  and  agreed  that  the  corporation,  when  formed, 
should  be  substituted  for  Rispin.  That  attempt  involves  what 
appellant  Rispin  claims  was  a  prejudicially  erroneous  ruling 
of  the  court.  The  purpose  of  the  questions  addressed  to  the 
witness  was  stated  by  counsel  as  follows:  "I  wish  to  show 
by  Mr.  Rispin  and  to  follow  that  testimony  up  that  at  and 
subsequent  to  the  time  when  this  contract  was  executed,  on 
November  10,  1910,  there  was  a  distinct  agreement  between 
Mr.  Rispin  and  Mr.  Robinson,  an  agreement  incidental  to 
the  agreement  of  November  10,  1910,  to  the  effect  that  that 
agreement  as  signed  was  to  be  assumed  by  a  corporation  which 
Mr.  Rispin  was  at  that  time  organizing,  and  that  the  corpo- 
ration would  take  over  and  assume  the  liability  under  that 
contract;  that  there  was  an  agreement  between  them  to  that 
effect.  And  following  that  I  wish  to  show  that  that  agree- 
ment was  fully  and  completely  executed  and  carried  out  and 
that  the  liability  was  assumed  by  the  corporation;  that  the 
liability  of  the  corporation  was  assented  to  by  Mr.  Robinson 
and  that  Mr.  Robinson  locked  to  the  corporation  as  the  party 
liable  and  released  Mr.  Rispin  from  all  obligations  because 
of  the  writing  which  was  introduced  by  plaintiff  here  as  the 
contract.  Further  that  all  the  facts  and  circumstances  sur- 
rounding the  case  are  proper  to  be  shown  in  order  that  the 
judge  may  properly  construe  the  in^t'Miment  in  question;  an<t 
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further  that  the  evidence  of  what  transpired  at  that  time 
would  be  admissible  upon  the  ground  of  showing  lack  of  con- 
sideration  as  far  as  Mr.  Bispin  was  concerned.  Those  mat- 
ters, I  believe,  are  fully  set  forth  in  the  allegations  of  the 
answer,  suflScient  to  have  them  admitted  as  evidence.  If 
there  is  any  question  in  the  mind  of  the  court  that  these  mat- 
ters are  not  fully  set  forth  in  the  answer  of  Mr.  Rispin  so  that 
this  evidence  should  be  admitted,  I  then  ask  for  leave  to  amend 
so  that  those  matters  can  be  fully  shown.'*  The  court,  how- 
ever, regarded  it  as  an  effort  to  vary  the  terms  of  the  written 
instrument  and  would  not  permit  the  questions  to  be  an- 
swered. In  this  we  think  the  court  erred.  The  purpose  was 
not  to  vary  the  terms  of  the  contract  but  to  show  a  collateral 
agreement  that  the  contract  should  be  assumed  by  another. 
There  is  no  doubt  a  novation  could  be  shown  by  proving  the 
substitution  of  another  party  for  Rispin  in  the  contract. 
(Civ.  Code,  sec.  1531,  subd.  2.)  In  order  to  prove  this,  there 
must  be,  of  course,  evidence  of  an  agreement  to  that  effect 
Plaintiff  must  have  consented  to  it  in  order  to  constitute  a 
novation.  That  he  so  agreed  at  the  time  of  the  execution  of 
the  original  contract  would  naturally  be  a  significant  cir- 
cumstance in  the  chain  of  proof  relied  upon  to  establish  the 
novation.  Proof  of  the  substitution  is  not  required  to  be  in 
writing,  but  may  consist  of  parol  evidence.  If  it  was  not  per- 
missible to  show  such  an  agreement  at  the  time  the  written 
contract  was  executed  it  could  not  be  shown  at  all.  The  same 
objection  could  be  made  as  to  a  question  addressed  to  any 
subsequent  agreement  between  the  parties  as  at  the  time  the 
written  contract  was  executed.  Upon  respondent's  theory  the 
novation  could  not  be  proven  unless  it  was  embodied  in  a 
written  instrument.  This,  however,  is  not  the  law,  and  the 
contention  of  respondent  is  based  upon  an  erroneous  con- 
ception of  the  rule  as  to  varying  the  terms  of  a  written  instru- 
ment. In  Farmers'  Nat.  Odd  Bank  v.  Stover,  60  Cal.  387, 
389,  defendant  attempted  to  prove  that  plaintiff  had  agreed 
that  a  certain  note  and  mortgage  was  taken  by  plaintiff  as 
substitution  for  and  in  full  payment  of  the  note  sued  on.  The 
evidence  was  admitted  and  thereafter  excluded.  The  supreme 
court  said:  "This  was  error.  The  evidence  which  was  ad- 
mitted and  afterward  excluded  tended  to  prove  that  the  bank 
had  accepted  the  individual  note  and  mortjrage  of  Stover  as 
a  substitute  for  the  note  in  suit,  for  the  purpose  of  extin- 
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guishing  the  obligation  arising  from  it,  or  of  releasing  the 
parties  to  it  who  had  become  insolvent.  If  the  note  and 
mortgage  were  in  fact  taken  as  a  substitute  for  the  note  in 
dispute,  with  the  intent  of  extinguishing  the  obligation  of 
it,  and  releasing  the  parties  to  it,  the  transaction  constituted 
a  defense  by  way  of  novation  under  sections  1530,  1531,  and 
1532  of  the  Civil  Code;  and  the  defendants  were  entitled  to 
have  it  presented  to  the  consideration  of  the  jury  upon  the 
evidence  adduced  to  sustain  it.**  As  to  the  suflSciency  of  the 
pleadings  to  present  the  issue,  the  supreme  court  therein 
approved  Kirstein  v.  Madden,  38  Cal.  158,  and  Stringer  v. 
Davis,  30  Cal.  318,  wherein  it  was  held  that  the  trial  court,  if 
application  should  be  made  therefor,  should  allow  such  amend- 
ments to  be  made  as  will  enable  the  court  to  try  and  deter- 
mine the  cause  on  the  merits. 

In  Ouidery  v.  Oreen,  95  Cal.  630,  [30  Pac.  786],  it  was  held 
that  parol  evidence  offered  for  the  purpose  of  showing  that  a 
subsequent  written  contiact,  which  it  is  claimed  superseded 
and  annulled  a  prior  written  contract  upon  which  the  other 
is  based,  had  been  executed  upon  the  consideration  and  agree- 
ment that  the  prior  contract  should  be  canceled  and  all  claims 
of  the  plaintiff  against  the  defendant  thereunder  waived  is 
not  incompetent  as  having  the  eflfect  to  vary  or  contradict  the 
terms  of  either  of  the  written  instruments  or  to  add  any 
terms  thereto.  Said  the  court:  '*Such  evidence  is  admissible 
as  is  oral  testimony  that  the  terms  of  a  written  agreement 
hiave  been  fully  performed  by  the  parties,  or  that  the  instru- 
ment evidencing  such  agreement  has  itself  been  canceled  and 
destroyed  by  the  concurrent  act  of  both  parties.  In  either 
case  the  object  and  effect  of  such  evidence  is  not  to  change 
any  of  the  terms  of  the  contract,  but  to  show  that  the  contract 
has  no  longer  any  existence,  and  therefore  cannot  be  made  the 
basis  of  an  action."  So  here,  the  purpose  was  to  show  that 
said  agreement  no  longer  had  any  existence  as  between  the 
original  parties,  but  that  it  had  been  superseded  by  a  con- 
tract between  plaintiff  and  the  corporation.  That  the  terms 
and  conditions  of  the  contract  remained  the  same,  that  prac- 
tically the  only  change  was  the  substitution  of  another  obligor, 
manifestly  presents  no  different  legal  aspect  from  the  case 
where  an  entirely  different  contract  has  been  substituted. 

If  the  rule  is  to  be  applied  as  claimed  by  respondent,  then 
no  effect  could  be  given  to  that  portion  of  section  1698  of 
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the  Civil  Code  which  provides  that  "a  contract  in  writing 
may  be  altered  ...  by  an  executed  oral  agreement."  Such 
executed  agreement  could  not  be  shown  for  the  reason  that 
it  would  be  in  effect  to  permit  parol  evidence  to  vary  the  terms 
of  a  written  instrument.  That  a  novation  had  been  effected 
was  one  of  the  important  defenses  relied  upon  by  appellant 
Rispin,  and  we  think  he  should  have  been  afforded  the  fullest 
opportunity  to  establish  it. 

As  to  the  appellant  corporation  we  may  suggest  that  its  atti- 
tude here  appears  quite  inconsistent  with  its  position  at  the 
trial.  Therein  all  of  the  defendants,  as  we  have  stated,  were 
represented  by  the  same  attorney,  who  insisted,  as  we  have 
seen,  that  there  was  a  complete  novation,  that  the  corpora- 
tion had  been  substituted  in  the  original  contract  for  Bispin, 
and  it  complained  somewhat  bitterly  because  it  was  denied  the 
privilege  of  making  that  clear  to  the  court.  It  is  true,  also, 
that  the  motion  for  a  new  trial  was  joint  and  not  several, 
and  there  is  a  joint  appeal  from  the  judgment  However, 
no  point  is  made  as  to  this,  and  we  think  justice  requires  that 
the  judgment  against  Rispin  for  the  sum  of  $6,421.25  should 
be  reversed  and  a  new  trial  had  upon  the  issue  whether  he 
was  released  from  liability  upon  the  contract  by  virtue  of 
said  alleged  novation,  and  that  the  judgment  and  order  should 
be  affirmed  in  all  other  respects.    It  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CSt.  No.  2228.    Second  AppeDato  District.— April  27,  1917.] 

GEORGE  J.  SHOENHAIR,  Respondent,  v.  S,  A.  T.  JONES, 

Appellant 

Peomissobt  Non — Transfer— Writtbn  Indorsement  not  Essentiau 
A  fonnal  indorsement  or  assignment  in  writing  Is  not  necessarj  to 
the  transfer  of  a  promissory  note. 

Id. — GoNSiDERATioN — SURRENDER  OF  PRIOR  UNPAID  NoTB. — The  Sur- 
render of  an  unpaid  promissory  note  Is  tuffieient  consideration  for 
the  making  of  a  new  note. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Prank  O.  Pinlayson,  Judge. 

38  Oal.  App.— 85 


Digitized  by 


Google 


546  Shoenhaib  v.  Jokes.  [33  Cal  App. 

The  facts  are  stated  in  the  opinion  of  the  court 

Shepard  &  Aim,  for  Appellant 

Hanson,  Hackler  &  Heath,  for  Respondent 

JAMES,  J. — ^The  suit  was  on  a  promissory  note  executed 
by  the  defendant  to  the  plaintiff.  The  appeal  is  from  the 
judgment  entered  in  favor  of  the  plaintiff,  and  is  presented 
on  the  judgment-roll  and  a  brief  bill  of  exceptions.  The  only 
point  argued  in  the  briefs  is  that  raised  by  the  appellant,  who 
insists  that  the  evidence  was  insufficient  to  support  the  find- 
ing of  the  superior  court  as  to  any  consideration  having  been 
rendered  to  the  defendant  in  exchange  for  the  making  of  the 
instrument  sued  upon.  This  defendant  originally  made  her 
note  payable  to  two  persons  named  Gardner  and  Cowan,  who 
assigned  the  same  to  Clara  Wherry  without  recourse.  Clara 
Wherry  died,  and  this  first  note  appeared  in  the  hands  of 
plaintiff  who,  after  negotiation  with  the  defendant,  accepted 
the  note  here  sued  upon  in  lieu  of  the  note  made  at  the  prior 
time,  and  surrendered  the  former  note.  The  point  in  appel- 
lant's argument  arises  wholly  upon  the  construction  to  be 
given  to  testimony  furnished  by  the  plaintiff.  The  plaintiff 
first  testified  that  he  was  "the  owner  and  holder  of  the  note,'* 
and  as  to  the  amount  which  had  been  paid  thereon,  and  that 
the  note  was  made  in  consideration  of  the  surrender  of  the 
prior  note  as  before  mentioned.  He  then,  identifying  thai 
prior  note  which  was  shown  to  him,  testified  as  follows:  "That 
is  the  note  which  I  sunendered  to  the  defendant  in  this 
action  in  consideration  cf  the  execution  and  delivery  of  the 
note  set  forth  in  the  complaint.  At  the  time  of  the  execution 
and  delivery  of  the  note  set  forth  in  the  complaint  Mrs.  Clara 
Wherry  was  dead.  .  .  .  The  estate  of  Clara  Wherry  was  never 
probated  and  no  executor  or  administrator  of  her  estate  was 
ever  appointed.  Mrs.  Wherry  gave  me  the  note  for  $400  be- 
fore she  died,  but  she  never  indorsed  or  assigned  the  same  to 
me.  As  a  matter  of  fact  the  note  had  been  in  my  possession 
during  all  the  time  that  Mrs.  Wherry  owned  the  same,  and 
I  was  her  agent,  and  held  it  as  such.  When  Mrs.  Wherry 
died  I  sent  the  note  for  $400  and  the  mortgage  given  to 
secure  it  to  her  relatives  in  the  east ;  they  sent  it  back  to  me." 
We  think  the  court  was  justified  in  inferring  from  this  testi- 
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mony  that  title  to  the  note  was  regularly  acquired  by  the 
plaintiff  from  Mrs.  Wherry.  It  was  not  necessary  that  there 
should  have  been  a  formal  indorsement  or  assignment  exe- 
cuted in  writing.  (1  Daniel  on  Negotiable  Instruments,  sec. 
28  (last  paragraph) ;  Ogden  on  Negotiable  Instruments,  p.  98 ; 
Humboldt  Mill.  Co.  v.  Northwestern  Pac.  B.  Co,,  166  Cal.  175, 
181,  [135  Pac.  503].)  Assuming,  as  we  think  was  properly 
decided,  that  the  plaintiff  was  the  legal  owner  and  holder 
of  the  first  note,  it  will  not  be  necessary  to  cite  authority  to 
such  an  elementary  proposition  that  the  surrender  of  that 
note,  which  had  not  been  paid,  furnished  full  consideration 
for  the  making  of  the  obligation  here  sued  upon. 
The  judgment  is  aflBrmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  waa  denied  by 
the  supreme  court  on  June  26,  1917. 


[Civ.  No.  2048.    First  Appellate  Difitrict.— April  28,  1917.] 

In  the  Matter  of  the  Difference  and  Controversy  Between 
J.  S.  THOMAS  et  al.  and  the  CITY  OF  PETALUMA. 

Municipal  Corporations — Street  Improvement  in  City  of  Petaluma 
— Necessity  of  Ordinance. — In  the  doing  of  street  work  in  the 
dty  of  Petaluma  under  the  provisions  of  the  acl  of  the  legislature 
approved  March  6,  1889,  it  is  not  necessary  that  the  city,  prior  to 
the  entering  upon  the  work,  should  adopt  an  ordinance  electing  to 
proceed  under  the  state  law  and  adopting  its  procedure  as  the  one 
to  be  followed  in  making  the  improvement,  as  section  21  of  article 
in  of  the  charter  of  the  city  requiring  that  such  work  should  be 
done  by  ordinance  not  in  conflict  with  state  laws,  must  be  read  in 
connection  with  section  68  of  such  article,  which  provides  that  in 
the  absence  of  any  procedure  for  carrying  out  or  effectuating  any 
granted  or  implied  power  or  authority,  the  general  law  of  the  state 
shall  prevail,  and  be  followed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Sonoma.    Emmet  Seavvell,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
W.  P.  Cowan,  for  Appellants. 
G.  P.  Hall,  for  Respondent 

RICHARDS,  J.— This  is  a  proceeding  institnted  in  the 
superior  court  of  Sonoma  County  to  determine  the  difference 
and  controversy  between  the  parties  named  therein  in  respect 
to  the  validity  of  certain  proceedings  for  the  doing  of  street 
work  in  and  by  the  city  of  Petaluma,  whereby  the  property 
of  the  appellants  herein  was  sought  to  be  charged  with  their 
proportion  of  the  expense  incident  to  such  work.  The  sole 
question  presented  upon  this  appeal  involves  the  legality  of 
the  procedure  adopted  and  pursued  by  the  said  municipal 
corporation  in  doing  the  street  work  in  question. 

The  city  proceeded  under  the  provisions  of  the  act  of  the 
legislature  approved  March  6,  1889,  and  it  is  conceded  by 
the  appellants  that  the  procedure  prescribed  in  this  state  law 
was  correctly  followed  oat  in  making  said  improvements,  ex- 
cept in  certain  respects  to  be  hereafter  noted.  The  main  con- 
tention of  the  appellants  is  that,  prior  to  entering  upon  the 
work  of  such  street  improvement  under  said  state  law,  the  city 
of  Petaluma  failed  to  adopt  an  ordinance  electing  to  proceed 
under  said  law  and  adopting  its  procedure  as  the  one  to  be 
followed  in  making  said  improvements.  This  contention  on 
the  part  of  the  appellants  is  based  upon  the  terms  of  section 
21  of  article  III  of  the  charter  of  the  city  of  Petaluma,  which 
reads  as  follows: 

*'The  council  shall  have  the  power  by  ordinance  which  shall 
not  be  in  conflict  with  any  street  (state)  law  now  on  the  stat- 
utes of  the  State  of  California  or  which  in  the  fntn^o  ^nU 
be  placed  on  the  statutes  of  this  state,  and  such  ordinance 
may  embrace  all  the  powers  as  are  granted  by  any  state  law 
now  in  existence  or  which  shall  be  in  the  future  in  existence. 

**To  establish  and  change  the  grade  and  lay  out,  open,  ex- 
tend, widen,  change,  pave,  repave  or  otherwise  improve  all 
public  streets  and  highways  and  public  places,  construct 
sewers,  drains  and  culverts,  to  plant  trees,  construct  parking, 
and  to  remove  shrubs  and  weeds,  or  cause  objectionable  shrubs 
and  weeds  or  any  manner  of  uncleanliness  or  obstruction  to  be 
removed,  and  compel  the  owner  of  the  property  to  pay  for 
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such  removal,  to  levy  special  assessments  to  defray  the  whole 
or  any  part  of  the  cost  of  such  work  or  improvements.  Also 
to  provide  for  the  repair,  cleaning  and  sprinkling  of  such 
streets  and  public  places.'* 

Our  attention  is,  however,  called  by  the  respondents  to  sec- 
tion 68  of  article  III  of  the  city  charter,  which  reads  as 
follows : 

"In  the  absence  of  any  procedure  for  carrying  out  or  eflfect- 
uating  any  granted  or  implied  power  or  authority,  the  general 
law  of  this  state,  where  applicable  and  where  not  inconsistent 
with  any  express  provision  of  this  charter,  shall  prevail  and 
shall  be  followed." 

It  seems  clear  to  us,  when  these  two  sections  of  the  city 
charter  of  Petaluma  are  read  together,  as  they  must  be,  that 
no  preliminary  ordinance  was  necessary  to  entitle  the  city 
authorities  to  proceed  immediately  under  the  state  law  in 
making  the  street  improvement  under  review.  The  city  char- 
ter did  not  itself  embrace  a  procedure  for  the  doing  of  such 
work;  and  the  only  requirement  of  section  21  of  article  III 
of  its  charter  is  that  when  this  character  of  work  is  to  be 
done  it  should  be  done  by  ordinances  not  in  conflict  with  state 
laws.  The  particular  state  law  adopted  by  the  city  for  the 
purposes  of  this  work  provides  that  the  contemplated  im- 
provement shall  have  its  inception  in  an  ordinance  of  the  city, 
for  such  the  resolution  of  intention  is,  as  required  by  said 
state  law.  The  passage  of  an  additional  ordinance  by  the  city 
resolving  to  adopt  this  ordinance  required  by  the  state  law 
would  be  the  doing  of  an  idle  act;  and  any  construction  of 
section  21  of  article  III  of  the  charter  which  would  require 
the  doing  of  such  act  would  do  violence  to  the  intendments 
of  section  68  of  article  III  of  the  same  charter.  We  find  no 
merit,  therefore,  in  the  appellants*  contention  in  this  regard. 

As  to  the  further  point  made  by  the  appellants  to  the  eflfect 
that  there  were  certain  specified  defects  in  the  proceedings 
of  the  city  council  in  the  course  of  doing  the  work  in  question, 
we  find  that  these  all  turn  upon  the  question  as  to  whether 
the  references  for  purposes  of  description  contained  in  certain 
notices  published  during  an  early  stage  in  the  proceedings 
were  to  the  proper  city  official  map.  The  record,  however, 
shows  that  whatever  mistakes  were  made  by  the  city  officials 
in  this  respect  were  speedily  discovered  and  were,  we  think, 
sufficiently  rectified  by  republication  of  the  notices  in  question 
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for  the  statutory  period  containing  the  corrected  references 
to  the  proper  official  map.    There  is  no  merit,  therefore,  in 
the  several  points  urged  by  appellants  predicated  upon  this 
corrected  error. 
Judgment  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred* 


[Civ.  No.  2223.    Second  Appellate  District.— April  28,  1917.] 

MARY  L.  WHITE,  Appellant,  v.  HOMER  T.  HAYWARD, 

Respondent. 

AonoN  roB  Bescission  or  Contract  or  Exchange — ^Nonbsuancb  xtpon 
Alleged  Misrepresentations — Finding  Supported  bt  Evidence. 
In  an  action  to  rescind  an  executed  contract  of  exchange  of  real 
property  for  secnred  notes,  a  finding  that  the  plaintiff  did  not  relj 
upon  the  misrepresentations  claimed  to  have  been  made  by  the  de« 
fendant  concerning  the  property  is  supported  by  evidence  that  th« 
plaintiff  spent  considerable  time  in  making  an  independent  investi* 
gation  of  the  property,  although  she  testified  that  she  did  rely  upon 
the  representations  made. 

Id. — ^Findings — Issues — When  Immaterial. — Where  the  matters  which 
are  found  necessarily  defeat  the  plaintiff's  right  of  recovery  it  is 
unnecessary  that  the  findings  should  dispose  of  any  further  issues, 
as  all  other  issues  thereby  become  entirely  immaterial. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
County  of  Los  Angeles  denying  a  new  trial.  Frederick  W. 
Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  E.  Bledsoe,  for  Appellant. 

Ingall  W.  Bull,  and  J.  E.  Burnham,  for  Respondent. 

WORKS,  J.,  pro  tern, — This  is  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial.  The  only  questions  pre- 
sented are  as  to  whether  certain  of  the  findings  are  in  accord 
with  the  evidence  and  ua  to  whether  certain  issues  are  found 
upon  at  all. 
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The  action  was  brought  to  rescind  an  executed  contract  of 
exchange  and  for  damages,  the  subjects  of  the  exchange 
being  certain  real  property  of  the  appellant,  situated  in  Cali- 
fornia, and  certain  notes  held  by  the  respondent  and  which 
were  secured  by  mortgages  on  real  property  near  Port  Mor- 
gan, Colorado.  Judgment  went  for  the  respondent.  The 
negotiations  leading  up  to  the  trade  were  held  at  Pomona, 
California,  and  the  rescission  was  asked  because  of  certain 
misrepresentations  claimed  to  have  been  made  by  respondent 
concerning  the  Colorado  property,  in  his  endeavor  to  bring 
about  the  exchange.  The  nature  of  these  representations  it 
is  not  necessary  to  mention,  as  the  trial  court  found  with 
appellant  that  they  were  not  true.  It  was  further  found, 
however,  that  ''plaintiff  did  not  rely  on  each,  all  or  any  of 
the  representations  made  by  the  defendant,"  and  it  is  to  the 
question  of  the  propriety  of  this  finding  that  we  must  first 
give  attention,  as  it  is  one  of  the  findings  assailed  by  appellant. 

The  appellant  herself,  speaking  of  her  first  interview  with 
respondent  on  the  subject  of  the  proposed  trade,  testified 
as  follows:  *'He  gave  me  the  address  of  a  bank  at  Port  Mor- 
gan, and  some  real  estate  agents'  names,  but  I  do  not  remem- 
ber the  names.  The  bank,  I  think,  was  the  First  National. 
This  was  about  the  last  of  December,  1910,  or  the  first  of 
January,  1911,  and  I  told  Mr.  Hayward  I  would  investigate 
and  if  I  found  the  land  and  mortgages  as  represented  we 
would  come  to  some  agreement  and  we  agreed  to  meet  at  Mr. 
Bumham's  office.  ...  A  short  time  after  that,  a  week  or  two 
later,  in  answer  to  a  telephone  message,  I  went  to  Mr.  Burn- 
ham's  office,  in  Pomona,  .  .  .  and  met  Mr.  Hayward  again. 
In  the  meantime  I  had  spoken  to  Mr.  Kennedy,  an  officer  in 
the  bank  at  Pomona,  where  I  do  business,  the  Pirst  National, 
and  had  him  write  to  the  Port  Morgan  bank  as  to  the  value 
of  these  securities.  I  do  not  remember  whether  I  got  any 
report  from  him  about  it  before  I  agreed  to  the  trade  or  not, 
but  I  never  saw  any  letter  he  received.  I  remember  getting 
some  information  sometime  that  had  come  to  Mr.  Kennedy, 
but  I  don't  remember  just  what  it  was,  because  before  I  had 
obtained  it,  either  the  trade  was  made  or  I  had  decided  to 
make  it.  .  .  .  When  I  went  to  Mr.  Bumham's  office,  Mr. 
Hayward  was  there,  or  else  he  soon  came  in.  I  told  him  I  had 
decided  to  make  the  trade,  and  we  signed  up  an  agreement." 
On  her  cross-examination  the  appellant  testified  further:  "At 


Digitized  by 


Google 


552  White  v.  Haywaed.  [33  Cal.  App. 

the  time  of  our  first  meeting  and  jugt  before  he  left  Mr.  Hay- 
ward  told  me  to  investigate  the  values  of  the  mortgages  and 
the  lands  described  in  them  and  gave  me  the  name  of  the 
First  National  Bank  of  Port  Morgan,  Colorado,  to  write  to, 
to  ascertain  the  character  of  the  lands  and  the  values  of  the 
mortgages  and  some  weeks  later  it  was  agreed  that  fifteen 
days  more  to  investigate  the  character  of  the  lands  and  the 
values  of  the  mortgages  should  be  given  me." 

The  agreement  signed  at  Mr.  Burnham's  office  set  forth  the 
terms  of  the  trade  and  contained  this  provision:  **Mary  L, 
White  to  have  15  days  to  investigate  values  of  property  cov- 
ered by  said  mortgages.**  One  of  appellant's  witnesses,  who 
was  present  at  her  first  interview  with  respondent,  testified 
that  Mrs.  White  **said  that  if  she  found  the  property  was 
as  he  represented  that  she  would  make  the  trade." 

The  testimony  produced  on  the  part  of  the  respondent 
amplifies  what  is  above  quoted  from  appellant's  case,  and  but 
a  small  part  of  it  need  be  mentioned,  considering  the  extent 
to  which  appellant's  own  case  gives  support  to  the  finding  in 
question.  Respondent  says  that  his  first  interview  with  Mrs. 
White  occurred  in  the  early  part  of  December.  He  then  says, 
inter  alia,  ''She  asked  for  references,  and  on  the  back  of 
another  of  my  business  cards  I  gave  her  the  name  of  the  First 
National  Bank  of  Fort  Morgan,  the  Morgan  County  National 
Bank,  the  Home  Savings  Bank,  Mr.  Dunn  and  Mr.  Layton, 
who  were  real  estate  men,  and  Mr.  Farnsworth,  who  was  the 
county  treasurer."  He  further  says  that  their  next  meeting 
was  about  ten  days  later,  and  that  appellant  then  said  to  him : 
**I  have  considered  this  proposition  and  it  looks  reasonably 
f:5vorable  to  me."  The  parties  met  again,  according  to  re- 
spondent, in  the  first  week  in  January,  at  Mr.  Burnham's 
olTiee,  the  conference  evidently  being  the  same  one  which  ap- 
pellant says  was  held  at  that  place.  Mr.  Hayward  states  what 
there  occurred:  *'She  said  *I  am  ready  to  trade  with  you.' 
I  said  to  her,  *Mrs.  White,  have  you  made  a  thorough  inves- 
tigation of  the  Colorado  property!'  and  she  said,  *I  have  not 
received  an  answer  to  the  last  inquiry  yet.'  Then  I  said,  *I 
will  put  my  property  in  escrow,  leaving  you  the  privilege  of 
withdrawing  this  at  any  day  or  moment  that  you  see  fit  with- 
out even  the  thought  of  calling  me  up;  if  you  find  that  the 
Colorado  property  is  not  as  you  expect,  you  may  withdraw 
from  thi :  without  any  preliminaries  at  all.     We  will  draw  up 
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the  contract  and  I  will  put  my  stuff  in  escrow  that  will  bind 
me  and  not  you.*  *'  It  was  then  that  the  contract  was  drawn 
allowing  appellant  fifteen  days  for  further  investigation  as 
to  the  value  of  the  Colorado  property. 

The  record  also  shows  that  Mr.  Kennedy,  who  is  mentioned 
in  the  testimony  of  appellant,  wrote  to  the  First  National 
Bank  at  Fort  Morgan  concerning  the  Colorado  property,  and 
the  letter  is  reproduced  in  the  transcript.  Mr.  Kennedy  tes- 
tified: "We  got  an  answer,  and  showed  it  to  her.  I  think  we 
gave  her  the  letter.  We  asked  as  to  the  value  of  the  lands, 
and  the  answer  seemed  satisfactory  as  to  values  and  to  Mrs. 
White." 

We  have  been  at  some  pains  to  quote  from  the  record,  as 
the  finding  upon  this  particular  question  controls  the  case; 
but  we  need  not  go  further,  although  there  is  other  evidence 
in  support  of  the  finding.  It  is  plain  that  Mrs.  White  de- 
sired to  make  an  independent  investigation  in  the  premises, 
that,  after  a  considerable  time  spent  in  negotiation  and  ap- 
parent investigation,  she  contracted  for  a  further  delay  for 
the  purpose  of  making  additional  inquiry,  and  that  she  ex- 
pended that  time  in  such  inquiry.  Under  such  circumstances, 
a  finding  that  she  did  not  rely  upon  the  representations  of 
respondent  was  amply  justified,  even  though  her  testimony, 
as  shown  in  the  record,  contains  the  statement  that  she  did 
rely  on  them. 

There  are  five  other  findings  of  the  trial  court  to  which 
appellant  takes  exception,  but  what  is  found  in  them  upon  the 
issues  which  they  purport  to  cover  is  of  no  moment,  as  such 
issues  were  upon  matters  subordinate  to  and  which  are  con- 
trolled by  the  very  proper  finding  that  the  appellant  did  not 
rely  upon  the  representations  made  by  respondent.  **  Where 
the  matters  which  are  found  necessarily  defeat  the  plaintiflp's 
right  of  recovery,  it  is  unnecessary  that  the  findings  should 
dispose  of  any  further  issues,  as  all  other  issues  thereby  be- 
come entirely  immaterial"  {Smith  v.  Dubost,  148  CaL  622, 
[84  Pac.  38].) 

The  order  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  1839.    Second  Appellate  District.— April  28,  1917.] 
N.  E.  CONKLIN,  Respondent,  v.  S.  A.  WOODY,  Appellant. 

CrOUNTiEs — ^Employment  of  Special  Counsel — Delegation  of  Atjthoe* 
ITY  BY  SuPEEVisoES — ^Lack  OF  AUTHORITY. — ^Undcf  section  4041, 
subdivision  16,  of  the  Political  Code,  which  authorizes  boardu  of 
supervisors  to  direct  and  control  the  prosecution  and  defense  of  all 
suits  to  which  the  countj  is  a  party  and  by  a  two-thirds  vote  of  all  the 
members,  to  employ  counsel  to  assist  the  district  attorney  in  conduct- 
ing the  same,  the  board  has  no  authority  to  delegate  to  the  district 
attorney  or  to  any  other  person  the  right  to  employ  special  counsel, 
as  the  board  alone  is  authorized  to  make  the  employment. 

Id. — Employment  of  Counsel  in  Criminal  Cases — Increase  of  Com- 
pensation OF  District  Attorney. — ^Under  section  4041,  subdivi- 
sion 16,  of  the  Political  Code,  it  is  beyond  the  power  of  a  board  of 
■upervisors  to  subject  the  county  to  any  expense  for  the  employ- 
ment of  counsel  to  act  in  criminal  cases,  and  moreover,  by  so  doing, 
the  compensation  of  the  district  attorney  would  be  increased,  which 
is  forbidden  by  the  constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    Howard  A.  Peairs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Matthew  S.  Platz,  for  Appellant. 

N.  E.  Conklin,  in  pro.  per.,  for  Respondent 

JAMES,  J. — Appeal  from  a  judgment  directing  the  issu- 
ance of  a  mandate  against  the  defendant  requiring  him,  as 
auditor  of  the  county  of  Kern,  to  draw  a  warrant  in  favor 
of  the  petitioner  in  payment  for  services  and  certain  expenses 
incurred  as  described  in  the  demand  of  petitioner  filed  and 
approved  by  the  board  of  supervisors  of  said  Kern  County. 

On  the  second  day  of  March,  1915,  the  board  of  supervisors 
of  Kern  County,  by  more  than  a  two-thirds*  vote,  adopted  the 
following  resolution: 

**It  appearing  to  the  satisfaction  of  the  board  that  the 
communication  delivered  to  this  board  on  the  10th  day  of 
February,  1915,  from  the  District  Attorney,  discloses  the  situ- 
ation supported  by  facts  that  make  it  necessary,  in  order  to 
have  the  cases  now  pending  in  our  Superior  Court  and  which 
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were  pending  at  the  time  the  present  District  Attorney  en- 
tered upon  his  duties,  promptly  and  diligently  prosecuted,  as 
the  law  requires,  in  connection  with  the  handling  of  the  cur- 
rent business  of  the  County ;  that  it  will  be  necessary  for  the 
District  Attorney  to  incur  expense  in  the  employment  of 
special  prosecutors  or  counsel,  and  it  further  appearing  from 
said  communication  and  from  facts  within  the  knowledge  of 
this  board  that  action  should  be  instituted  for  the  recovery 
of  penalty  upon  bonds  given  to  the  county  on  bail  for  pres- 
ent fugitives  from  justice  and  under  liquor  licenses  revoked, 
and  the  board  being  of  the  opinion  that  it  would  be  in  the 
interest  of  the  county  to  have  this  work  done  forthwith,  and 
such  expense  incurred  therefor;  Be  it  Therefore  Resolved 
that  the  necessity  for  incurring  of  said  expense  exists,  and 
that  the  District  Attorney  be  and  he  is  hereby  authorized  to 
incur  for  the  purpose  of  employing  not  exceeding  three  special 
prosecuting  attorneys  or  counsel  for  a  term  or  terms  not  to 
exceed  three  months,  not  to  exceed  $125.00  per  month  for 
each  of  such  prosecutors  or  counsel,  such  services  to  be  ren- 
dered in  the  prosecution  of  criminal  cases  and  prosecuting  of 
suits  upon  said  bonds.'' 

Pursuant  to  the  authority  alleged  to  have  been  conferred 
by  this  resolution,  the  district  attorney  employed  petitioner 
and  he  later  filed  his  demand  with  the  board  of  supervisors. 
The  demand  was  itemized  as  required  by  law,  the  first  item 
of  which  was  for  rental  of  an  automobile  in  traveling  from 
Bakersfidd  to  Taft  "in  investigation  and  searching  for  evi- 
dence in  criminal  case  of  People  v.  Aden,  $10.00."  The  sec- 
ond was  of  a  like  kind  for  automobile  use  to  certain  points 
in  Kern  County  and  itemized  as  being  "in  case  of  People  v. 
Beigan,  expense  of  District  Attorney's  oflSce,  $15.00."  The 
last  item  was  stated  as  follows:  "To  services  as  special  prose- 
cutor and  counsel  in  prosecution  of  criminal  cases  and  in 
prosecution  of  suits  upon  bonds,  being  bail  bonds  and  liquor 
bonds,  said  daim  being  for  services  rendered  for  and  during 
March,  1915,  per  resolution  of  the  Board  of  Supervisors, 
$125.00."  By  this  appeal  two  questions  are  made  as  against 
the  judgment:  (1)  That  the  board  of  supervisors  was  with- 
out power  to  delegate  to  the  district  attorney  the  right  to 
employ  special  counsel  for  any  purpose  in  either  civil  or 
criminal  cases;  (2)  That  the  board  of  supervisors  was  with- 
out power  to  make  any  employment  of  special  counsel,  except 
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for  the  purposes  of  suits  to  which  the  county  was  a  party. 
Among  the  enumerated  powers  of  boards  of  supervisors  as 
contained  in  section  4041,  subdivision  16  of  the  Political 
Code,  such  boards  are  authorized  "to  direct  and  control  the 
prosecution  and  defense  of  all  suits  to  which  the  county  is  a 
party  and  by  a  two-thirds  vote  of  all  the  members,  may  employ 
counsel  to  assist  the  district  attorney  in  conducting  the  same." 
A  provision  in  like  terms  has  been  inserted  in  the  various 
county  government  acts  in  force  for  many  years.  By  this 
provision  a  board  of  supervisors  is  authorized  to  contract  with 
outside  counsel  and  employ  such  counsel  for  the  purpose  of 
assisting  the  district  attorney  in  conducting  **  suits  to  which 
the  county  is  a  party."  The  authority  is  not  given  to  the 
board  to  authorize  some  other  person  to  make  the  employment. 
We  apprehend  that  it  would  be  essential,  where  such  employ- 
ment is  made,  that  the  board  of  supervisors  pass  a  resolution 
declaring  its  determination  so  to  do,  and  specifying  the  name 
of  the  person  employed  and  the  terms  of  the  employment. 
The  resolution  first  recited  herein  does  not  purport  to  make 
an  employment  of  any  person  for  any  of  the  purposes  speci- 
fied. Therefore,  we  think  that  the  claim  as  presented  by  peti- 
tioner was  not  one  which  the  board  was  authorized  to  allow. 
For  the  purpose  of  considering  the  second  point  made,  we 
may  assume  (our  conclusion  being  to  the  contrary,  however), 
that  the  employment  of  petitioner  by  the  district  attorney 
was  regular,  and  that  the  board  of  supervisors  could  in  the 
manner  attempted  delegate  its  authority.  There  is  the  fur- 
ther limit  placed  upon  the  power  of  the  board  to  be  exercised 
in  that  direction,  to  wit,  that  it  may  only  employ  counsel  to 
assist  the  district  attorney  in  ''suits  to  which  the  county  is 
a  party."  {County  of  Modoc  v.  Spencer,  103  Cal.  498,  [37 
Pac.  483].)  Prom  the  resolution  as  adopted  by  the  board, 
it  appears  that  the  employment  intended  to  be  authorized  was 
a  general  one,  and  that  it  was  intended  to  give  the  district 
attorney  the  right  to  have  assistance  at  the  cost  of  the  county 
for  the  prosecution  of  criminal  cases,  as  well  as  in  suits  to 
recover  the  penalty  upon  various  bonds.  It  was  beyond  the 
power  of  the  board  of  supervisors  to  subject  the  county  to  any 
expense  for  the  employment  of  counsel  to  act  in  criminal 
cases.  Moreover,  by  so  doing,  the  compensation  of  the  dis- 
trict attorney  would  be  increased,  which  is  forbidden  by  the 
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constitution.  The  itemized  claim  filed  by  petitioner  shows 
that  the  services  for  which  he  claimed  compensation  of  $125 
were  services  rendered  in  both  criminal  cases,  and  in  the 
prosecution  of  suits  upon  bail  and  *' liquor"  bonds.  It  may 
have  been  that  the  expense  incurred  for  auto  hire  could  have 
been  properly  allowed  as  contingent  expense  of  the  district 
attorney  authorized  to  be  paid  by  section  4307  of  the  Political 
Code,  but  the  board  of  supervisors  was  not  advised  by  the 
statements  contained  in  the  demand  of  petitioner  as  to  how 
much  of  the  $125  claimed  was  for  services  in  criminal  cases 
for  the  allowance  of  which  no  authority  of  law  existed. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred* 


[ay.  No.  1638.    Third  Appellate  District.— April  80,  1917.] 
J.  A.  MANOR,  Respondent,  v.  J.  D.  DUNFIELD,  Appellant. 

Conditional  Sale — ^Pledge — Bights  of  Pledgee. — ^Where  the  pledgee 
of  an  automobile  purchased  under  a  conditional  contract  of  sale 
assumes  the  obligations  of  the  purchaser  under  the  contract  and  his 
assumption  is  recognized  by  the  seller,  he  is  entitled  to  all  the  rights 
and  is  subject  to  all  the  liabilities  of  the  contract,  and  a  wrongful 
taking  of  the  possession  of  the  machine  bj  the  purchaser,  and  as- 
signment of  his  interest  in  the  contract  to  a  person  who  had  suffi- 
cient notice  to  put  him  upon  inquiry  as  to  the  wrongful  taking,  ia 
illegal,  as  against  the  pledgee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Colusa 
County.    Ernest  Weyand,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Millington  &  Millington,  for  Appellant. 

U.  W.  Brown,  and  Harmon  Albery,  for  Respondent 

BURNETT,  J. — One  F.  E.  Partain  entered  into  a  contract 
with  one  C.  L.  Sanders  for  the  purchase  of  a  Ford  automobile. 
Afterward  by  agreement  a  Rambler  machine  was  substituted 
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for  the  Ford.  There  is  no  doubt  that  the  said  Sanders  was 
the  owner  of  the  Ford,  and  there  is  sufficient  circumstantial 
evidence  that  he  was  also  the  owner  of  the  Rambler,  although 
the  direct  evidence  is  to  the  effect  that  the  latter  belonged 
to  the  Sanders  Brothers.  This  is  of  no  importance,  however, 
as  it  is  indisputable  that  both  O.  L.  Sanders  and  the  Sanders 
Brothers  agreed  to  the  substitution  of  one  machine  for  the 
other.  The  Ford  machine  was  delivered  to  Partain,  but,  on 
account  of  his  failure  to  meet  the  payments  called  for  by  the 
contract  of  sale,  Q.  L.  Sanders  again  took  possession  of  it 
Partain  and  plaintiff  then  entered  into  an  agreement  whereby 
the  latter  was  to  pay  Sanders  what  was  due,  and  the  machine 
was  to  be  turned  over  to  plaintiff  and  used  by  him  on  his 
auto-stage  line.  It  was  further  agreed  that  the  machine  was 
to  be  restored  to  Partain  whenever  he  repaid  plaintiff  the 
amount  of  money  so  advanced  to  Sanders.  Plaintiff  then 
made  arrangements  with  O.  L.  Sanders  to  pay  him  the  amount 
due,  the  sum  of  $108.40,  Sanders  understanding  that  the 
machine  was  to  be  turned  over  to  plaintiff.  There  was  some 
question  as  to  the  form  of  the  receipt  offered  by  Sanders,  so 
he  was  informed  that  the  money  was  in  the  bank  and  he 
could  get  it  when  he  gave  a  proper  receipt.  Before  the  pay- 
ment was  made  plaintiff  was  injured  and  was  thereafter  in  a 
sanatorium  for  some  time.  While  there  he  had  his  brother 
pay  Sanders  $133.40,  the  amount  due  at  that  time  on  the 
machine.  This  payment  was  made  on  September  11th.  On 
September  15th  Partain,  who  was  working  for  plaintiff,  driv- 
ing his  automobiles  on  his  stage  line,  traded  said  Ford  machine 
for  the  Rambler.  Plaintiff  knew  nothing  of  this  until  the 
1st  of  October,  when  Partain  brought  it  to  plaintiff's  house 
and  turned  it  over  to  him.  Prom  the  time  of  the  trade  or 
substitution  of  one  machine  for  the  other,  the  Rambler  was 
used  on  plaintiff's  auto-stage  line,  driven  by  plaintiff's  drivers, 
and  had  on  it  his  stage  sign  and  license  number.  Further- 
more, it  was  stored  in  a  garage  in  Colusa  in  the  name  of  and 
by  plaintiff,  and  bills  against  the  same  were  charged  to  him 
and  he  had  possession  of  the  machine  until  November  13, 
1916.  On  November  1st  Partain  quit  working  for  plaintiff, 
and  the  Rambler  remained  in  possession  of  the  latter.  On 
November  11th  plaintiff  met  Q.  L.  Sanders  and  said  to  him 
that  he  had  the  money  for  the  November  payment  on  the 
machine,  but  that  he  had  some  money  coming  in  the  following 
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week  and  he  could  make  the  whole  payment  on  Wednesday, 
to  which  Sanders  consented,  telling  plaintiff  that  the  Rambler 
was  his  and  for  him  to  take  it,  the  car  standing  near  at  that 
time.  However,  before  the  following  Wednesday,  namely,  on 
November  13th,  Partain  went  to  the  garage,  took  possession 
of  the  machine,  drove  it  away,  and  thereafter  assigned  all  his 
interest  under  the  contract  with  Sanders  to  Dunfield,  and 
directed  the  bill  of  sale  to  be  made  to  him.  The  bill  of  sale 
was  so  executed  by  Sanders  Brothers  and  Q.  L.  Sanders,  but, 
before  its  execution,  one  Jake  Whalen,  manager  of  plain- 
tiff's stage  line,  in  the  presence  of  defendant,  his  attorney, 
and  Partain,  demanded  possession  of  the  machine,  showing 
the  attorney  an  order  for  its  possession  he  had  from  O.  L. 
Sanders.  Defendant  heard  the  order  read  over  the  phone  to 
Sanders.  Whalen  stated  the  reason  he  obtained  the  order 
was  on  account  of  the  fact  that  Partain  had  run  off  with  the 
car  to  Arbuckle.  Said  order  was  dated  November  5th,  and 
prior  to  the  said  agreement  between  plaintiff  and  O.  L. 
Sanders  as  to  the  final  payment,  and  defendant  knew  that 
Whalen  was  in  the  employ  of  plaintiff.  Partain  did  not 
repay  to  plaintiff  any  portion  of  the  money  the  latter  had 
paid  to  Sanders,  nor  did  he  offer  to  do  so.  On  November  15th 
plaintiff  demanded  of  defendant  the  possession  of  the  machine, 
but  it  was  refused  and  the  suit  followed.  The  foregoing 
statement  embodies  a  fair  inference  from  the  evidence,  and 
the  facts  thus  appearing  justified  the  findings  of  the  court 
that  plaintiff  was  in  the  possession  and  entitled  to  the  pos- 
session of  the  machine  at  the  time  it  was  delivered  to  de- 
fendant, that  it  was  illegally  taken  from  him,  and  that  de- 
fendant had  knowledge  or  the  means  of  acquiring  knowledge 
of  plaintiff's  daim  to  the  possession  of  it. 

No  extended  consideration  of  the  situation  seems  necessary. 
The  facts  are  not  complicated  and  the  legal  principles  involved 
are  rudimentary  and  familiar.  As  between  plaintiff  and 
Partain  there  was  a  pledge  of  the  machine  which  was  to  con- 
tinue until  plaintiff  was  repaid  the  amount  of  money  that  he 
advanced  to  Sanders.  In  that  respect  the  case  falls  within 
the  provisions  of  section  2986  of  the  Civil  Code.  There  was 
the  necessary  agreement  between  the  parties,  an  actual  de- 
liver}" of  the  property  and  a  visible,  unequivocal,  and  con- 
tinued change  of  possession.  By  nothing  said  or  done  had 
plaintiff    forfeited  or   gelded  his  right  \o  said  posseissioi^ 
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Plaintiflf's  possession  was  such  as  to  satisfy  the  requirement 
even  of  absolute  ownership,  and  to  protect  against  the  claims 
of  creditors  as  contemplated  by  section  3440  of  the  Civil  Code. 
That  Partain  had  some  degree  of  control  over  the  machine  is 
of  no  moment,  since  it  was  entirely  by  virtue  of  his  employ- 
ment, and  under  the  direction  of  plaintiflF,  that  he  was  author- 
ized to  use  the  machine.  Any  other  use  or  assumption  of 
control  by  him  was  a  violation  of  his  agreement  with  plain- 
tiff. Ajs  a  legal  proposition,  therefore,  it  is  altogether  dear 
that  Partain  had  no  right  to  deprive  plaintiff  of  the  possession 
of  the  machine,  and  his  attempted  transfer  of  his  interest 
to  defendant  had  no  effect  whatever  upon  plaintiff's  claim. 
As  to  the  relation  of  plaintiff  and  G.  L.  Sanders,  there  was 
a  complete  novation.  Plaintiff  assumed  the  obligation  of  Par- 
tain under  the  contract  of  sale  and  his  substitution  was  recog- 
nized by  Sanders.  The  agreement  between  plaintiff  and 
Partain  was  ratified  by  Sanders,  who  accepted  plaintiff  as 
the  debtor  instead  of  Partain.  Hence  plaintiff  was  entitled 
to  the  rights  and  subject  to  the  liabilities  of  the  conditional 
sale.  He  was  not  in  default,  and  there  had  been  no  declared 
forfeiture  at  the  time  he  was  deprived  of  the  possession  of 
the  machine.  It  follows  that  even  the  owner  could  not  take 
the  property  away  from  him,  for  it  will  not  be  disputed  that 
the  vendee  is  entitled  to  the  possession  until  he  loses  the  right 
by  virtue  of  his  violation  of  some  provision  of  the  contract. 
Indeed,  as  far  as  Q.  L.  Sanders  is  concerned,  it  could  probably 
be  held  that  by  reason  of  his  express  agreement  with  plain- 
tiff he  could  not  question  the  latter 's  ownership  of  the  prop- 
erty. Sanders  Brothers,  for  reasons  already  stated,  are 
equally  bound  with  the  father. 

The  only  theory  upon  which  defendant  could  hold  the  prop- 
erty would,  manifestly,  be  that  he  was  an  innocent  purchaser 
for  value  without  notice.  We  think  it  not  unreajsonable  to 
conclude,  however,  that  be  had  knowledge  of  the  contract  with 
plaintiff,  and  that  the  arrangement  with  him  was  for  the  pur- 
pose of  defeating  plaintiff's  claim.  At  any  rate,  there  was 
suflScient  evidence  that  defendant  was  put  upon  inquiry,  and 
he  ought  to  have  found  out,  if  he  did  not,  that  the  machine 
was  wrongfully  taken  from  the  possession  of  plaintiff. 

It  may  be  suggested  that,  under  the  view  taken  by  the 
court,  complete  justice  may  be  done  to  all  the  parties.  It 
was  found  not  that  plaintiff  was  the  owner  of  the  machine. 
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but  entitled  to  the  possession  of  it  by  reason  of  the  pledge. 
To  become  the  owner  he  must  make  the  final  pajrment.  It 
is  presumed  he  will  do  this,  and  thus  may  appellant  be  reim- 
bursed for  his  payment.  It  is  no  violent  presumption  to 
assume  that  the  machine  is  not  as  valuable  as  it  was,  but  if 
plaintiff  does  not  complete  his  contract  he  is  liable,  of  course, 
to  the  penalty  of  forfeiture.  Even  Partain,  no  doubt,  will  be 
accorded  ample  opportunity  to  redeem  the  machine  so  that 
he  may  become  the  proud  owner,  not  of  the  somewhat  lowly 
Ford,  but  of  the  more  pretentious  Eambler. 

We  have  not  quoted  from  the  decisions  cited,  but  if  inter- 
esting suggestions  concerning  the  legal  questions  more  or  less 
involved  herein  are  desired,  we  may  refer  to  Stevens  v.  Irwin^ 
15  Cal.  503,  [76  Am.  Dec.  500] ,  Goldstein  v.  Hort,  30  Cal. 
372,  George  v.  Pierce,  123  Cal.  172,  [55  Pac.  775,  56  Pac.  53] , 
and  Stevinson  v.  Joy,  164  Cal.  279,  [128  Pac.  751]. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  31,  1917. 


[CSv.  No.  2035.    First  Appellat6  District.— May  2,  1917.] 

N.  P.  MILLOGLAV,  Respondent,  v.  LYDIA  ZACHABIAS, 

Appellant. 

Trust — Pubohasx  of  Real  Pbopebty — Payment  of  Consideration  bt 
Another— Agreement  not  to  Sell  or  Encumber— Validity  not 
Affected. — The  trust  which  is  presumed  to  result  under  section  853 
of  the  Civil  Code  where  a  transfer  of  real  property  is  made  to  one 
person,  and  the  consideration  therefor  is  paid  by  or  for  another,  is 
of  necessity  one  by  which  the  grantee  would  be  bound  not  to  sell 
or  encumber  the  property  to  the  injury  of  the  person  for  whose  bene- 
fit the  trust  was  presumed  to  arise;  and  the  mere  fact  that  the  par- 
ties had  understood  or  agreed  that  such  would  be  the  effect  and 
terms  of  the  trust  relation  would  not  in  any  way  militate  against 
the  creation  or  validity  of  the  trust. 
88  Oftl.  App.— 86 
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Id. — Transfer  op  Real  Property — AoREsiiCENT  to  Support — ^Breach — 
Resulting  Trust. — Where  a  confidential  relationship  exists  between 
two  persons  and  one  of  them  purchases  real  property  and  causes  it 
to  be  conveyed  to  the  other  upon  the  agreement  that  the  latter 
would  care  for,  support,  and  maintain  the  former  for  the  balance  of 
his  natural  life,  and  thereafter  the  latter  refuses  to  carry  out  the 
agreement,  a  resulting  trust  arises  in  favor  of  the  former. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Donahue,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stoney,  Rouleau,  Stoney  &  Armstrong,  for  Appellant 

Rose  &  Silverstein,  for  Respondent. 

RICHARDS,  J.— This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiflf  in  an  action  to  have  declared  a  trust  in 
his  favor  arising  out  of  the  facts  set  forth  in  his  complaint. 
The  appeal  is  taken  upon  the  judgment-roll  without  a  bill 
of  exceptions,  and  hence  the  appellant's  contentions  are  lim- 
ited to  two ;  first,  that  the  judgment  is  not  supported  by  the 
pleadings ;  and  second,  that  it  is  not  justified  by  the  findings 
of  fact  and  conclusions  of  law  in  the  case. 

The  complaint  is  in  two  counts,  in  the  first  of  which  it  is 
alleged  in  substance  that  the  plaintiff,  who  is  the  father  of 
the  defendant,  furnished  the  purchase  price  of  the  lands 
upon  which  a  trust  is  sought  to  be  impressed,  and  that  the 
title  was  taken  in  the  name  of  the  defendant  in  trust  for  and 
for  the  benefit  of  the  plaintiff  and  with  the  understanding 
that  she  was  not  to  encumber  or  sell  the  property;  that  in 
violation  of  said  understanding  the  defendant  has  already 
encumbered  said  property  by  a  deed  of  trust  to  secure  her 
promissory  note  in  the  sum  of  two  thousand  dollars  borrowed 
money,  which  she  has  wrongfully  appropriated  to  her  own 
use;  and  it  is  further  averred  that  she  threatens  to  convey 
and  dispose  of  the  property  to  some  person  or  persons  un- 
known to  the  plaintiff  for  the  purpose  of  cheating  and  de- 
frauding the  plaintiff  out  of  his  right,  title,  and  interest  in 
the  said  property. 

It  is  contended  by  the  appellant  that  the  first  count  of  the 
plaintiff's  complaint  does  not  state  ^  c^use  pf  ^ctioii  for  tbo 
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reason,  as  she  urges,  that  the  trust  alleged  therein  to  have 
been  created  is  an  express  trust;  and  since  the  condition  of 
the  trust  agreement  was  that  the  grantee  of  the  title  would 
not  sell  or  encumber  the  property,  this  condition,  being  hos- 
tile to  the  grant,  is  void.  In  support  of  this  contention  the 
appellant  strongly  relies  upon  the  cases  of  Prey  v.  Stanley, 
110  Cal.  423,  [42  Pac.  908],  and  Ripperdan  v.  Weldy,  149 
Cal.  667,  [87  Pac.  276]. 

We  cannot  give  our  support  to  the  appellant's  contention, 
nor  to  the  application  to  this  cause  of  the  foregoing  cases 
upon  which  she  relies.  The  averments  of  the  first  count  of 
plaintiff's  complaint  as  above  summarized  bring  this  case 
clearly  within  the  terms  of  section  853  of  the  Civil  Code,  which 
provides  that  "When  a  transfer  of  real  property  is  made 
to  one  person,  and  the  consideration  therefor  is  paid  by  or 
for  another,  a  trust  is  presumed  to  result  in  favor  of  the 
person  by  or  for  whom  such  payment  is  made."  The 
trust  which  would  be  presumed  to  so  result  would  of 
necessity  be  one  by  which  the  grantee  would  be  bound  not 
to  sell  or  encumber  the  property  to  the  injury  of  the 
person  for  whose  benefit  the  trust  was  presumed  to  arise; 
and  the  mere  fact  that  the  parties  had  understood  or  agreed 
that  such  should  be  the  effect  and  terms  of  the  trust  relation 
would  not  in  any  way  militate  against  the  creation  or  valid- 
ity of  the  trust  which  came  into  being  under  the  terms  of  the 
foregoing  section  of  the  Civil  Code.  The  cases  above  referred 
to  and  relied  upon  by  the  appellant  have  no  application  to 
such  a  state  of  facts  as  is  presented  by  the  first  count  of  the 
complaint  in  this  case.  They  refer  to  cases  where  a  fee- 
simple  title  has  by  the  act  and  intent  of  the  parties  passed 
to  the  grantee,  and  where  an  attempt  was  made  in  restraint 
of  alienation  to  impose  a  condition  repugnant  to  the  interest 
created  by  the  conveyance  of  the  property.  But  no  such 
situation  is  presented  by  the  case  at  bar  according  to  the 
averments  of  the  first  count  of  plaintiff's  complaint.  We 
think,  therefore,  that  the  appellant's  objection  to  the  suffi- 
ciency of  the  first  count  of  the  complaint  herein  is  not  well 
taken. 

The  appellant  makes  a  similar  objection  to  the  second  count 
of  the  complaint.  The  averments  of  this  count  are  in  sub- 
stance that  prior  to  the  twenty-second  day  of  September,  1913, 
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the  plaintiff  was  approached  by  the  defendant  with  the  prop- 
osition that  if  he  would  purchase  the  property  in  question 
herein  and  cause  the  same  to  be  conveyed  to  the  defendant 
she  would  care  for,  support,  and  maintain  him  in  her  home 
to  be  established  thereon  for  the  balance  of  his  natural  life, 
and  would  not  sell  or  encumber  or  otherwise  dispose  of  said 
property  or  any  portion  thereof;  and  that  relying  upon 
these  promises  of  the  defendant  the  plaintiff  did  supply  the 
sum  of  four  thousand  five  hundred  dollars  as  the  purchase 
'price  of  said  property  and  caused  the  same  to  be  conveyed 
to  said  defendant ;  but  that  notwithstanding  her  promise  and 
agreement,  she  refuses  to  prepare  his  meals  or  otherwise  care 
for  him  as  she  had  agreed  to  do,  and  has  encumbered  the 
property  for  a  debt  of  her  own  in  the  sum  of  two  thousand  dol- 
lars, and  has  further  threatened  to  convey  or  dispose  of  the 
same  for  the  purpose  of  defrauding  the  plaintiff  out  of  his 
right,  title,  and  interest  therein. 

At  the  time  of  the  trial  of  the  action  the  court  permitted 
both  counts  of  the  plaintiff's  complaint  to  be  amended  so  as 
to  conform  with  the  proofs  by  the  insertion  in  each  of  an 
averment  to  the  effect  that  the  plaintiff  had  great  confidence 
and  trust  in  the  defendant  arising  out  of  the  relation  be- 
tween them,  and  relying  upon  said  confidence,  and  fully  be- 
lieving that  the  defendant  would  hold  said  property  in  trust 
for  plaintiff  as  agreed,  the  plaintiff  had  directed  said  convey- 
ance to  be  made  to  the  defendant. 

We  are  able  to  perceive  no  material  difference  in  these  two 
counts  of  the  plaintiff's  complaint  in  so  far  as  they  each 
aver  facts  from  which  a  resulting  trust  would  arise  in  favor 
of  plaintiff.  It  is  true  that  the  second  count  in  the  com- 
plaint amplifies  somewhat  the  terms  and  requirements  of 
such  trust  by  the  addition  of  the  provisions  calling  for  the 
care  and  maintenance  of  the  plaintiff  in  the  home  of  the 
defendant  upon  the  purchased  property.  These  added  condi- 
tions are  quite  common  in  trusts  of  this  character  and  are 
not  hostile  to  them ;  and  we  are  of  the  opinion  that  the  aver- 
ments of  this  second  count  in  plaintiff's  complaint  taken  in 
connection  with  the  later  amendment  thereto,  averring  the 
existence  of  a  confidential  relation  between  the  parties,  upon 
which  the  plaintiff  relied,  in  investing  the  defendant  with 
the  apparent  title  to  the  property  in  question,  bring  this  case 
within  the  range  of  those  authorities  in  this  state  which  deal 
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with  the  subject  of  trusts  arising  out  of  actual  or  constructive 
fraud  on  the  part  of  those  persons  who  are  invested  with 
apparent  but  not  real  ownership  of  the  property.  (Brison 
V.  Brison,  75  Cal.  525,  [7  Am.  St.  Rep.  189,  17  Pac.  689] ; 
90  Cal.  323,  [27  Pac.  186] ;  Alaniz  v.  Casenave,  91  Cal.  41, 
[27  Pac.  521] ;  Odell  v.  Moss,  130  Cal.  352,  [62  Pac.  555] ; 
Jones  V.  Jones,  140  Cal.  587,  [74  Pac.  143] ;  Lauricella  v. 
LawriceUa,  161  Cal.  61,  [118  Pac.  430].)  Under  these  author- 
ities we  are  satisfied  that  the  complaint  herein  in  both  its 
counts,  and  especially  as  amended  at  the  trial,  states  a  cause 
of  action. 

The  final  contention  of  the  appellant  is  that  the  findings 
do  not  support  the  judgment.  The  findings  reveal  a  some- 
what diflPerent  state  of  facts  from  those  averred  in  the  com- 
plaint, and  they  are  also  somewhat  prolix  and  detailed  in  an 
apparent  effort  on  the  part  of  the  trial  court  to  make  them 
responsive  to  the  averments  and  denials  of  the  defendant's 
cross-complaint  and  to  the  averments  of  the  answer  thereto. 
Without  rehearsing  these  matters  in  detail,  it  may  be  said 
that  the  main  divergence  of  the  findings  of  the  trial  court 
from  the  averments  of  plaintiff's  complaint  springs  from  a 
finding  to  the  effect  that  the  defendant  had  contributed  the 
sum  of  $850,  which  she  had  placed  in  the  hands  of  the  plain- 
tiff to  be  used  in  the  establishment  of  the  home  of  the  par- 
ties, and  which  may  have  been  used  in  buying  the  furniture 
therefor,  since  the  court  expressly  finds  that  the  purchase 
price  of  the  real  estate  did  not  consist  of  moneys  belonging 
to  the  defendant.  The  court  undertook  to  equalize  these  mat- 
ters in  its  judgment  by  providing  therein  that  the  defendant 
should  pay  over  to  the  plaintiff  the  sum  received  by  the 
encumbrance  of  the  property  less  whatever  credit  she  would 
be  entitled  to  by  reason  of  her  contribution  to  the  equipment 
of  the  home.  We  think  this  sort  of  adjustment  of  the  mone- 
tary affairs  of  the  parties  was  fully  within  the  discretion  of 
a  court  of  equity.  While  the  court  does  not  make  an  express 
finding  upon  the  subject  of  fraud  on  the  part  of  the  defend- 
ant, it  does  find  the  facts  from  which  the  implication  of  fraud 
would  necessarily  arise ;  and  we  are  otherwise  of  the  opinion 
that  the  findings  of  the  court,  taken  as  a  whole,  are  respon- 
sive to  the  issues  in  the  case,  and  that  they  support  the  con- 
clusions of  law  and  the  judgment  based  thereon. 
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It  follows  that  the  judgment  should  be  affirmed,  and  it  is 
80  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  28, 1917. 


tC3T.  No.  1559.    Third  AppeUate  Dietrict.— May  2,  1917.1 

THEODORE  J.  STEPHENS  et  al.,  Copartners,  etc.,  Re- 
spondents,  v.  WETL-ZUCKEEMAN  &  CO.  (a  Corpora- 
tion), Appellant. 

OONTRACT   fOB  OONSTBUOTIOM   OF   LaXJNOH — "DtrAJWr   Uf   COICFLETIOH^ 

DntEcnoN  to  Proceed  With  Wobk— ^Compensation  fob  Damages — 
Lack  op  Waivee. — The  right  to  rescind  a  contract  for  the  construc- 
tion of  a  launch  calling  for  its  completion  within  a  stated  time  is 
waived  by  the  act  of  the  party  ordering  the  launch  in  urging  the  con- 
tractor to  rush  the  completion  after  knowledge  that  it  would  not  be 
eompleted  within  the  contract  time,  but  the  right  to  insist  upon  com- 
pensation for  the  damage  caused  by  the  delay  is  not  waived. 
Id. — Acceptance  op  Subject  Matter  op  Contract — ^Nonwaiver  op 
Damages  por  Incomplete  Perpormance. — The  party  not  in  default 
under  a  contract  is  often  constrained  by  his  necessities  to  take  what 
he  can  get  under  his  contract  when  he  can  get  it.  Such  conduct 
does  not  and  should  not  operate  as  a  waiver  of  the  right  of  action 
for  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

David  L.  Levy,  and  Campbell,  Weaver,  Shelton  ft  Levy, 
for  Appellant. 

Daniel  V.  Marceau,  for  Respondents. 

BURNETT,  J.— The  action  is  for  the  balance  due  for  the 
construction  by  plaintiffs  of  a  gasoline  launch  under  an  ex- 
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press  contract  requiring  the  payment  by  defendant  of  the 
sum  of  $1,550  and  providing  that  the  launch  should  be  com- 
pleted on  June  1,  1914.  The  boat  was  not  ready  on  time 
but  was  accepted  by  defendant,  which  claimed,  however,  that 
it  was  entitled  to  a  rebate  or  recoupment  in  consequence  of 
the  damage  caused  by  the  delay.  It  was,  though,  found  by 
the  court  that  there  was  a  waiver  of  any  such  claim  and  the 
real  controversy  revolves  around  this  consideration.  The 
basis  for  the  court's  conclusion  is  found  in  these  facts:  ** De- 
fendant, with  knowledge  of  the  fact  that  said  launch  would 
not  be  completed  in  the  time  specified  by  said  contract,  did 
not  insist  upon  any  penalty  from  plaintiffs  but  urged  them 
to  rush  said  launch  to  completion.  That  plaintiffs  did  rush 
said  launch  to  completion.  During  the  period  prior  to  August 
8,  1914,  in  which  payments  were  made  as  hereinafter  set 
forth,  defendant  did  not  at  any  time  threaten  plaintiffs  for 
any  penalty  for  their  failure  to  deliver  the  boat  on  time,  but 
rather  urged  plaintiffs  to  complete  the  boat  as  soon  as  pos- 
sible ;  that  plaintiffs  did  complete  the  boat  as  soon  as  possible ; 
that  prior  to  August  8,  1914,  defendant  raised  no  objection 
as  to  the  failure  of  plaintiffs  to  complete  the  same  on  June  1, 
1914.'* 

We  think,  however,  that  the  learned  trial  judge  failed  to 
distinguish  between  the  right  to  rescind  or  abandon  the  con- 
tract and  the  right  to  insist  upon  compensation  for  the 
damage  caused  by  the  delay.  The  former  was  undoubtedly 
waived,  but  the  other  legal  privilege  was  unaffected  by  the 
acts  detailed  in  said  finding.  The  distinction  between  the 
two  methods  of  redress  as  to  waiver  is  quite  clearly  shown  by 
the  authorities. 

In  Crocker-Wheeler  Co.  v.  Varick  Realty  Co.,  43  Misc.  Rep. 
645,  [88  N.  Y.  Supp.  412],  the  subject  of  litigation  was  a 
contract  to  furnish  and  install  two  elevators.  The  trial  judge 
held  that  the  conduct  of  defendant  **in  urging  plaintiff  to 
continue  and  hurry  completion  of  the  work,  and  finally 
accepting  the  same  when  performed  and  paying  therefor  a 
large  part  of  the  stipulated  price  thereof,"  was  a  waiver  of 
damages  for  the  failure  to  complete  the  work  within  the  pre- 
scribed time.  It  was  determined,  however,  by  the  appellate 
division  that  the  defendant  waived  simply  any  right  it  might 
have  asserted  to  plead  the  delay  as  a  defense  to  an  action  for 
the  agreed  price,  the  court  saying  as  to  the  other  question: 
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**It  did  not,  however,  thereby  waive  its  right  to  counterclaim 
for  any  actual  damage  it  might  have  suffered  by  reason  of 
the  delay.  .  .  .  The  error  into  which  the  court  below  fell  was 
in  treating  defendant's  acquiescence  in  the  completion  of  the 
contract  as  a  waiver  of  damages  for  nonfulfillment,  instead 
of  only  a  waiver  of  any  defense  to  a  claim  for  the  contract 
price/' 

In  Howard  v.  TJiompson  Lumler  Co.,  106  Ky.  566,  [50 
S.  W.  1092],  appellant  agreed  to  build  a  tramway  and  haul 
logs  for  appellee.  Compensation  was  to  be  paid  as  the  work 
progressed,  but  a  certain  percentage  thereof  was  to  be  re- 
tained and  appellants'  rights  thereto  forfeited  if  they  did 
not  perform  as  agreed.  In  an  action  by  appellants,  the  de- 
fense of  tardy  performance  was  pleaded  and  appellee  re- 
sponded by  alleging  a  waiver.  In  the  course  of  the  opinion 
it  was  stated  that  after  the  failure  to  furnish  the  logs  within 
the  time  agreed  upon,  appellee  "continued  to  receive  and 
pay  for  the  logs  delivered  and  urged  defendants  to  go  on 
with  their  contract."  The  court,  after  quoting  from  Lawson 
on  Contracts,  declared:  ** Appellee,  in  accepting  the  logs 
actually  delivered,  and  paying  therefor,  and  in  urging  and 
encouraging  appellants  to  go  ahead  with  the  work,  waived 
its  right  to  claim  the  forfeiture  of  the  ten  per  cent  on  monthly 
settlements  and  the  seventy-five  cents  per  thousand  feet  for 
failure  to  complete  the  tramway,  and  appellants  are  entitled 
to  maintain  this  action  to  recover  the  amount  due  them  under 
the  contract  for  logs  actually  delivered ;  but  appellee  is  enti- 
tled to  recoup  by  way  of  setoff  or  counterclaim  damages  sus- 
tained on  account  of  the  failure  of  appellants  to  keep  their 
contract,  unless  such  failure  was  occasioned  by  the  fault  of 
appellee.'* 

The  supreme  court  of  this  state  declared  the  same  principle 
in  Bryson  v.  McCone,  121  Cal.  153,  [53  Pac.  637],  as  follows: 
*'But  consent  on  the  part  of  plaintiff  that  defendant  might 
continue  the  work  after  the  stipulated  time  was  not  a  waiver 
of  damages  or  of  the  breach.  Upon  the  breach  plaintiff,  not 
being  himself  in  default,  had  the  right  to  rescind  or  permit 
the  defendant  to  complete  the  work  and  sue  for  damages 
occasioned  by  the  default." 

It  was  similarly  held  by  the  supreme  court  of  Michigan  in 
Budck  Motor  Co,  v.  Reid  Mfg.  Co.,  150  Mich.  118,  [113  N.  W. 
591],  wherein  the  defendant  urgently  insisted  upon  the  de- 
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livery  of  the  goods  contracted  for  after  the  stipulated  time 
had  expired;  hy  the  supreme  court  of  the  United  States  in 
Phillips  etc.  Const.  Co.  v.  Seymour,  91  U.  S.  646,  [23  L.  Ed. 
341],  wherein  it  was  stated  that  upon  a  contract  for  the  sale 
of  personal  property  to  be  delivered  upon  a  certain  day  it 
might  be  received  afterward  and  the  vendor  could  recover 
for  it,  but  that  the  vendee  might  recoup  by  setting  up  a  cross- 
demand  for  damages  for  the  delay;  by  the  supreme  court 
of  Michigan  in  Pittsburgh  dk  0.  Min.  Co.  v.  Scully,  145  Mich. 
229,  [108  N.  W.  503],  wherein  it  was  held  that  defendant, 
by  receiving  and  paying  for  coal  that  was  not  promptly 
shipped,  did  not  waive  the  claim  for  damages  because  the 
coal  was  not  promptly  delivered.  Many  other  cases  to  the 
same  effect  are  cited  by  appellant,  and  they  seem  to  recog- 
nize the  rule  as  of  general  acceptance. 

The  justice  of  this  view  is  affirmed  in  Page  on  Contracts, 
volume  3,  page  2320,  upon  the  ground  that  "the  party  not 
in  default  is  often  constrained  by  his  necessities  to  take  what 
he  can  get  under  his  contract  when  he  can  get  it.  Such  con- 
duct does  not  and  should  not  operate  as  a  waiver  of  the  right 
of  action  for  damages." 

We  can  perceive  no  just  ground  for  holding  that  any  of 
the  facts  recited  by  the  court,  or  all  combined,  should  oper- 
ate as  a  waiver  of  the  right  to  claim  whatever  damages  accrued 
to  appellant  by  reason  of  the  failure  on  the  part  of  respond- 
enta  to  keep  their  engagement.  Assuredly,  the  failure  to 
demand  a  penalty,  or  to  use  threatening  or  acrimonious  lan- 
guage, is  no  evidence  of  a  relinquishment  of  this  right.  The 
effort  to  induce  respondents  to  complete  the  work  as  speedily 
as  possible  and  the  payment  of  the  several  installments  as 
they  were  due  were  entirely  consistent  with  the  purpose  of 
claiming  whatever  might  be  due  defendant  under  the  contract. 
It  was  the  duty  of  appellant  to  make  the  payments  as  called 
for,  and  its  urgency  as  to  the  completion  was  evidence  of 
good  faith  and  a  desire  to  save  respondents  as  well  as  appel- 
lant from  unnecessary  loss. 

Some  cases  are  cited  by  respondents  which,  it  is  claimed, 
support  the  view  of  the  lower  court,  but  upon  examination 
they  appear  disappointing  and  inadequate  for  the  purpose. 

In  Eyster  v.  Parrott,  83  HI.  517,  it  seems  the  only  waiver 
related  to  "the  right  to  demand  a  forfeiture  of  the  work 
lUready  done,*'  and  the  court  allowed  the  defendant  the  dam- 
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ages  which  he  had  suffered  by  reason  of  the  delay  in  com- 
pleting the  building. 

The  question  of  the  right  to  recover  damages  for  delay  did 
not  arise  in  Paddock  v.  Stout,  121  111.  571,  [13  N.  B.  182] , 
Tidwell  V.  Southern  Engine  etc.  Works,  87  Ark.  52,  [112 
S.  W.  152,  154],  or  Stiewel  v.  LaUy,  89  Ark.  195,  [115  S.  W. 
1134]. 

The  right  to  recover  damages  for  delay  was  recognized  in 
Davis  V.  Fish,  1  Q.  Greene  (Iowa),  406,  [48  Am.  Dec.  387], 
but  it  was  held  that  certain  considerations  were  too  remote 
and  speculative  to  be  regarded  in  determining  the  loss. 
Therein  it  was  stated:  *'But  the  rule  is  settled  beyond  ques- 
tion that  if  a  job  of  work  is  of  some  use  and  value  to  the 
employer,  or  vendee,  though  improperly  done,  or  is  not  within 
the  stipulated  time,  still  the  workman  or  vendor  is  entitled 
to  recover  as  much  as  the  work  is  reasonably  worth,  making 
such  reajsonable  allowance  as  the  circumstances  may  require. 
...  In  connection  with  this  point  it  may  be  appropriately 
observed,  that  in  case  of  a  breach  of  such  specific  contract 
if  the  injured  party  can  protect  himself  from  damage,  he 
is  bound  to  do  so  if  practicable,  at  a  moderate  expense  or  by 
ordinary  efforts;  and  he  can  charge  the  delinquent  party  for 
such  expense  and  efforts  only,  and  for  the  damages  which 
could  not  be  prevented  by  the  exercise  of  such  diligence." 

The  decision  in  Medart  Pulley  Co.  v.  Dubuque  etc.  Mill  Co., 
121  Iowa,  244,  [96  N.  W.  770],  turned  upon  an  agreed  settle- 
ment of  the  claim  for  damages  evidenced  by  a  complete  pay- 
ment, but  it  was  held  that  partial  payment  and  acceptance 
alone  did  not  constitute  a  waiver  of  the  claim. 

Baldwin  v.  Foss,  71  Iowa,  389,  [32  N.  W.  389],  decided  that 
**if  a  note  that  has  been  obtained  by  fraud  is  voluntarily 
paid  by  the  maker  with  full  knowledge  of  all  the  facts  he  can- 
not recover  the  amount  so  paid."  The  soundness  of  that 
decision  could  hardly  be  questioned. 

In  Reid  v.  Field,  83  Va.  26,  [1  S.  E.  395],  it  was  held  that 
defendant  by  executing  his  note  for  the  full  amount  due 
had  waived  his  claim  for  an  equitable  setoff  for  damages 
caused  by  the  delay  in  delivering  the  merchandise. 

The  gist  of  the  decision  in  SircJi  Electrical  &  T.  Lahora- 
tories  v.  Garhutt,  13  Cal.  App.  435,  [110  Pac.  140],  was  to 
the  effect  that  having  accepted  the  work,  knowing  it  was 
defective^  and  having  paid  for  it,  the  defendant  could  not 
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recover  the  money  paid.  The  point  involved  herein  was  not 
considered  in  that  case. 

A  question  similar  to  the  one  before  us  arose,  however,  in 
the  subsequent  case  of  Machinery  cfe  Electrical  Co.  v.  Young 
Men's  Christian  Assn.,  22  Cal.  App.  416,  [134  Pac.  724], 
and  the  same  court  declared:  **It  is  well  settled  that  an 
owner  may  receive  and  use  a  structure  built  for  him  by  a 
contractor  without  necessarily  waiving  his  right  to  offset  dam- 
ages occasioned  by  defects  or  imperfect  completion  against 
the  contract  price.** 

It  will  be  noticed  that  none  of  the  cases  cited  by  respondents 
18  directly  in  point.  As  to  those  holding  that  full  payment 
constitutes  a  waiver  of  damages  for  delay,  it  may  be  said, 
also,  that  the  weight  of  authority  seems  to  be  the  other  way. 
We  content  ourselves  as  to  this  with  a  citation  of  the  cases 
appearing  in  appellant's  brief:  Johnson  v.  North  Baltimore 
B,  Glass  Co.,  74  Kan.  762,  [11  Ann.  Cas.  505,  7  L.  R.  A. 
(N.  S.)  1114,  88  Pac.  52] ;  Industrial  Works  v.  MitcheU,  114 
Mich.  29,  [72  N.  W.  25] ;  Clydebang  etc.  Co.  v.  Castenada 
[1905],  App.  Cas.  6  (decided  by  the  house  of  lords) ;  North 
Alaska  Salmon  Co.  v.  Hobhs,  Wall  &  Co.,  159  Cal.  380,  [35 
L.  R.  A.  (N.  S.)  501,  113  Pac.  870,  120  Pac.  27] ;  OUmore  v. 
Waiiams,  162  Mass.  351,  [38  N.  E.  976]. 

There  is,  indeed,  a  sentence  in  the  opinion  of  this  court  in 
Mannix  v.  Wilson,  18  Cal.  App.  595,  601,  [123  Pac.  981], 
that  seems  encouraging  to  respondents,  but  if  read  with  the 
context  it  will  not  be  so  understood. 

As  to  whether  time  was  of  the  essence  of  the  contract  there 
would  seem  to  be  little  doubt  in  view  of  the  positive  agree- 
ment that  the  boat  was  to  be  completed  **two  weeks  after 
arrival  of  engine  but  in  no  event  later  than  June  1,  1914.** 
But,  as  pointed  out  by  appellant,  this  does  not  affect  the 
question  involved  herein,  but  only  the  consideration  whether 
one  party  can  regard  the  contract  as  broken  or  forfeited  by 
the  failure  of  the  other  to  perform  on  the  specific  day.  Even 
if  time  is  not  of  the  essence,  the  aggrieved  party  is  entitled 
to  just  compensation  for  the  delay.     (Civ.  Code,  sec.  1492.) 

We  do  not  mean  to  hold  that  it  may  not  be  shown  that 
appellant  waived  its  daim  for  any  damage  in  consequence  of 
the  delay,  but  we  are  satisfied  that  the  facts  found  by  the 
court  below  are  not  suflScient  to  justify  such  conclusion. 
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In  the  event  of  another  trial,  if  respondents  daim  a  waivei 
they  should  set  it  up  with  due  formality  by  permission  of 
the  court,  that  the  issue  may  be  unquestionably  presented 
for  determination. 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CiT.  No.  1851.    Second  AppeUate  District.— May  3,  1917.] 
GEORGE  HAY,  Appellant,  v.  R.  McDONALD,  Respondent. 

CONTRACT— "I.  0.  U."  OP  Bank  Cashier — Evidence — Obligation  oi 
Bank — Parol  Proof  Inadmissible. — An  agreement  for  the  pay- 
ment of  a  commission  on  a  sale  of  real  property  in  the  form  of  an 
"I.  0.  U.,"  signed  "B.  McD.,  Cashier,"  does  not,  when  examined 
alone  and  for  what  it  shows  upon  its  face,  evidence  the  contract  of 
the  bank  of  which  the  signer  was  cashier;  and,  in  an  action  brought 
to  enforce  payment  of  the  agreement,  it  is  error  to  admit  parol  evi- 
dence to  show  that  the  contract  was  that  of  the  bank  and  not  that 
of  the  cashier. 

Id. — Contracts — Parties  and  Signatures — Parol  EyiDSNCE. — ^Where, 
in  the  body  of  an  instrument,  no  words  appear  which  serve  to  define 
the  agreement  as  being  made  on  behalf  of  a  party  other  than  he 
whose  signature  is  attached  thereto,  it  will  not  be  deemed  to  be  the 
contract  of  another  party,  even  though  there  may  appear  after  the 
appended  signature  of  the  individual,  qualifying  or  descriptive 
words,  such  as  "president,"  "secretary,*'  or  "cashier."  In  such  casts 
parol  proof  is  admissible  to  identify  the  party  against  whom  the 
obligation  is  legally  chargeable. 

Id. — Admissibility  of  Parol  Evidencb — Extension  of  Liabilitt  to 
Principal. — The  rule  that  where  an  agent  contracts  in  terms  not 
fully  expressing  his  representative  capacity,  parol  evidence  is  ad- 
missible to  show  that  it  waa  understood  by  the  parties  that  another 
person  was  intended  to  be  bound,  or  that  there  was  a  principal 
wholly  undisclosed  or  unknown  to  the  opposite  party,  does  not  oper- 
ate to  allow  an  agent  who  contracts  apparently  in  his  ovni  name  to 
relieve  himself  of  liability,  but  is  a  rule  ^blch  extends  to  the  other 
party  the  option  of  also  proving  a  charge  under  the  eontract  against 
the  real  principaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County,  and  from  an  order  denying  a  new  trial.  J.  W. 
Mahon,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

C.  L.  Claflin,  E.  W.  Owen,  and  J.  W.  Wiley,  for  Appellant 

Geo.  E.  Whitaker,  and  E.  L.  Foster,  for  Respondent 

JAMES,  J. — Appeal  from  a  judgment  in  favor  of  defend- 
ant and  from  an  order  of  the  trial  court  denying  a  motion  for 
new  trial.  The  action  was  brought  to  enforce  payment  of  one 
thousand  dollars  on  an  alleged  written  promise  of  the  defend- 
ant. The  writing  evidencing  the  alleged  agreement  was  in  the 
following  form: 

•*Bakersfield,  Mar.  29-07. 
'*!.  0.  U. 

**One  Thousand  dollars  on  completion  of  sale  of  lots  3  &  4 
in  Block  273  in  City  of  Bakersfield. 

'*R.  McDonald, 
''Cashier.'' 

It  appears  that  plaintiff  as  an  agent  was  attempting  to  effect 
a  sale  of  certain  real  property  which  was  owned  by  one  Weill. 
Plaintiff  had  failed  to  make  satisfactory  terms  with  Weill  as  to 
the  commission  to  be  paid  to  him  for  his  services,  and  learning 
that  the  Kern  Valley  Bank  had  authority  in  some  contingency 
to  sell  the  lots  of  land  for  the  price  of  fifteen  thousand  dollars, 
proposed  to  the  bank  through  McDonald,  the  cashier,  that  the 
sale  be  made  through  the  bank  for  sixteen  thousand  dollars 
and  that  plaintiff  be  protected  as  to  a  commission  in  the 
amount  of  one  thousand  dollars.  As  evidence  of  this  agree- 
ment for  the  payment  of  commission,  the  "I.  0.  U."  above  set 
out  was  made  by  McDonald.  It  will  be  noted  that  the  Kern 
Valley  Bank  was  not  a  party  to  this  action.  The  court  made 
findings,  which  are  supported  by  the  evidence,  to  the  effect 
that  plaintiff  at  all  times  knew  that  in  the  making  of  the  con- 
tract by  McDonald  the  latter  was  acting  for  the  Kem  Valley 
Bank  of  which  he  was  managing  agent  and  cashier.  Further 
findings  were  made,  however,  to  the  effect  that  when  Weill, 
the  owner  of  the  property,  learned  that  the  sale  was  to  be 
made  to  a  buyer  represented  by  Hay,  he  threatened  to  refuse 
to  complete  the  transaction,  but  offered  to  allow  the  bank  to 
pay  to  the  plaintiff  the  sum  of  four  hundred  dollars,  which  it 
is  found  the  plaintiff  agreed  to  accept,  and  that  thereupon  the 
property  was  sold  and  the  purchase  price  paid ;  that  thereafter 
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the  Kern  Valley  Bank  tendered  to  plaintiff  the  sum  of  four 
hundred  dollars  which  the  plaintiff  refused  to  accept  The 
conclusions  of  law  are  hrief  and  are  as  follows:  **That  the 
I.  0.  U.  described  was  the  contract  of  the  Kern  Valley  Bank, 
and  not  that  of  the  defendant;  that  the  plaintiff  knew  and  ac- 
cepted said  I.  0.  U.  as  the  act  and  deed  of  the  Kern  Valley 
Bank;  that  the  defendant  is  entitled  to  judgment.*' 

The  chief  point  raised  here  by  the  appellant  is  that  the  court 
erred  in  allowing  oral  evidence  to  be  introduced  to  show  that 
the  contract  was  the  contract  of  the  Kern  Valley  Bank  and 
not  of  the  defendant.  This  finding  of  the  court,  which  fol- 
lowed the  proof  so  made,  is  claimed  to  be  erroneous:  *'That  the 
plaintiff  did  not  at  any  of  the  times  mentioned  treat  or  nego- 
tiate with  the  defendant  in  his  individual  capacity;  that  the 
said  plaintiff  had  all  of  said  negotiations  and  transactions  with 
the  said  Kern  Valley  Bank,  and  it  was  so  understood  and 
agreed  by  him."  As  we  gather  from  the  conclusions  expressed 
by  the  trial  judge,  the  judgment  as  entered  depended  for  sup- 
port upon  that  particular  finding  of  fact  which  appellant  at- 
tacks and  which  is  quoted  above.  This  case  was  here  on  a 
former  appeal.  (See  Hay  v.  McDonald,  21  Cal.  App.  204, 
[131  Pac.  74].)  The  trial  judge  there  had  granted  a  motion 
for  nonsuit,  after  the  plaintiff  had  introduced  his  evidence. 
The  motion  was  granted  upon  the  same  ground  as  that  which 
is  made  the  basis  for  the  judgment  here,  to  wit,  that  the  con- 
tract was  not  the  contract  of  McDonald,  but  of  the  Kern  Val- 
ley Bank.  This  court  there  said:  **The  written  contract  or 
memorandum  in  the  form  of  an  *I.  0.  U.'  cannot  be  said  to 
evidence  a  contract  of  the  Kern  Valley  Bank  when  it  is  exam- 
ined alone  and  for  what  it  shows  upon  its  face.  Where,  in  the 
body  of  an  instrument,  no  words  appear  which  serve  to  define 
the  agreement  as  being  made  on  behalf  of  a  party  other  than 
he  whose  signature  is  attached  thereto,  it  will  not  be  deemed 
to  be  the  contract  of  another  party,  even  though  there  may 
appear  after  the  appended  signature  of  the  individual,  quali- 
fying or  descriptive  words,  such  as  'president,'  'secretary,' 
or,  as  here,  'cashier.'  In  such  cases  parol  proof  is  admissible 
to  identify  the  party  against  whom  the  obligation  is  legally 
chargeable.  {Eobson  v.  Hassett,  76  Cal.  203,  [9  Am.  St.  Rep. 
193,  18  Pac.  320]  ;  Southern  Pac.  Co.  v.  Von  Schmidt  Dredge 
Co.,  118  Cal.  368,  [50  Pac.  650]  ;  McCorwicIc  v.  Stockton  etc. 
R.  R.  Co.,  130  Cal.  100,  [62  Pac.  267].) "     It  is  a  rule  which 
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has  been  many  times  illustrated  by  the  decisions  that  where  an 
agent  contracts  in  terms  not  fully  expressing  his  representa- 
tive capacity,  parol  evidence  is  admissible  to  show  that  it  was 
understood  by  the  parties  that  another  person  was  intended  to 
be  bound,  or  that  there  was  a  principal  wholly  undisclosed  or 
unknown  to  the  opposite  contracting  party.  In  such  cases 
such  principal  may  be  held.  This  rule,  however,  does  not  oper- 
ate to  allow  an  agent  who  contracts  apparently  in  his  own 
name  to  relieve  himself  of  liability,  but  is  a  rule  which  ex- 
tends to  the  other  party  the  option  of  proving  a  charge  under 
the  contract  against  the  real  principal  also.  We  find  no 
difference  in  the  decisions  or  statements  of  the  text-writers 
on  this  subject.  "Where  an  agent  has  entered  into  a  contract 
which  in  terms  charges  himself,  parol  evidence  is  not  admis- 
sible to  discharge  him  by  showing  that  he  intended  to  charge 
the  principal,  but  where  the  contract  bears  upon  its  face  evi- 
dence that  the  person  signing  was  in  fact  an  agent,  and  where 
the  contract  is  so  framed  as  to  render  it  uncertain  whether 
the  agent  or  the  principal  was  intended  to  be  bound,  parol 
evidence  may  be  received  to  show  that  it  was  the  intention  to 
bind  the  principal  and  not  the  agent.  But  although  parol 
evidence  may  not  in  other  cases  be  admissible  to  release  the 
agent,  it  may  be  made  use  of  to  charge  the  principal.  .  .  .  And 
this  doctrine  applies  as  well  to  those  contracts  which  are  re- 
quired to  be  in  writing  as  to  those  to  whose  validity  a  writing 
is  not  essential."  (1  Mechem  on  Agency,  2d  ed.,  sec.  1176.) 
In  Hobson  v.  Hassett,  76  Cal.  203,  [9  Am.  St.  Rep.  193,  18 
Pac.  320],  the  contracting  party  signed  '*A.  Hassett,  Presi- 
dent.'* The  court  there,  in  discussing  the  subject  pertinent 
to  this  case,  said:  ''Professor  Parsons  says:  'If  an  agent  make 
a  note  in  his  own  name,  and  add  to  his  signature  the  word 
"agent,*'  but  there  is  nothing  on  the  note  to  indicate  who  is 
principal,  the  agent  will  be  personally  liable,  just  as  if  the 
word  "agent"  were  not  added.*  **  In  Southern  Pacific  Co.  v. 
Von  Schmidt  Dredge  Co.,  118  Cal.  368,  [50  Pac.  650],  the 
court  declared:  "Thus  the  rule  is  well  settled  that  where  a 
reading  of  a  simple  contract,  however  inartificially  it  may  be 
drawn,  discloses  that  it  is  executed  for  or  on  behalf  of  a  prin- 
cipal, or  discloses  an  intent  to  bind  such  principal,  or  even 
leaves  the  matter  one  of  doubt,  parol  evidence  may  be  em- 
ployed to  determine  whose  contract  it  is,  and  this  even  in  cases 
where  the  instrument  is  sufficiently  clear  in  its  terms  to  bind  the 
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agent.  This  is  not  contradicting  by  parol  the  terms  of  a  writ- 
ten instrument,  for,  as  has  been  said,  'It  is  no  contradiction  of 
a  contract,  which  is  silent  as  to  the  fact,  to  prove  that  a  party 
is  acting  therein  not  on  his  own  behalf,  but  for  another.' 
'This  does  not  deny/  said  Parke,  B.,  'that  it  is  binding  on 
those  whom,  on  the  face  of  it,  it  purports  to  bind ;  but  shows 
that  it  also  binds  another,  by  reason  that  the  act  of  the  agent, 
in  signing  the  agreement  in  pursuance  of  his  authority,  is  in 
law  the  act  of  the  principal.'  (Bishop  on  Contracts,  sec. 
1084.)"  As  will  be  noted  from  the  authorities  to  which  we 
have  called  atteution,  while  parol  evidence  in  such  a  case  as 
this  is  competent,  it  is  not  competent  for  the  purpose  of  ex- 
onerating the  signer  from  personal  liability,  but  is  competent 
for  the  purpose  of  extending  the  liability  to  other  parties  for 
whom  the  signer  may  have  intended  to  contract  and  for  whom 
he  had  authority  to  contract.  Such  is  the  rule  which  we  de- 
duce from  a  reading  of  the  cases.  We  have  noted  that  the 
court  made  a  finding  of  an  alleged  compromise  agreement  by 
which  it  was  asserted  that  the  plaintiff  agreed  to  accept  the 
sum  of  four  hundred  dollars  in  lieu  of  the  amount  set  out  in 
the  written  instrument  sued  upon.  The  suflRciency  of  these 
facts  found  to  establish  a  modification  of  the  original  agree- 
ment or  a  substituted  or  new  agreement,  is  not  argued  in  the 
briefs,  and  a  consideration  of  those  questions  is  not  necessary 
to  the  decision  in  the  case.  However,  it  may  be  proper  to  sug- 
gest that  under  the  facts  found  and  alleged  by  the  defendant, 
it  would  seem  that  such  subsequent  agreement  was  lacking  in 
the  essential  of  a  sufficient  consideration  to  make  it  of  binding 
effect.  The  judgment  of  the  court  was  plainly  based  upon  the 
finding  that  defendant  assumed  no  liability  by  the  contract, 
but  that  the  liability  was  rather  that  of  the  Kern  Valley  Bank. 
In  this  conclusion  we  think  the  court  erred  for  the  reasons 
stated. 
The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  3, 1917. 
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[CJh.  No.  2234.    fieeond  Appellate  District— Maj  4,  1917.1 

ANDREW  J.  ELLIOTT,  Eespondent,  ▼.  EAEL  B. 
BOBBINS,  Appellant. 

PuBuo  Lands— BxcoYXBT  ov  Possession — Aovehsb  Decision  ov  Land 
DsPABTMSNT — ATTACK  fOB  EXTRINSIC  FRAUD. — ^Wbere  in  an  action 
to  recover  the  possession  of  public  land  based  upon  a  certificate  of 
entry  issued  hj  the  register  and  receiver  of  the  land  office,  the  de- 
fendant in  addition  to  alleging  adverse  possession  at  the  date  of  the 
inception  of  the  claim  upon  which  the  plaintiff's  certificate  of  entry 
was  founded,  alleged  a  contest  between  them  and  a  determination 
therein  adverse  to  the  defendant,  he  cannot  attack  the  decision  of 
the  Land  Department  upon  the  ground  that  the  plaintiff  testified 
falsely  in  such  contest. 

Id. — ^Advebsb  Possession — Primabt  Evidence  ov  Ownership  Over- 
come.— ^While  a  certificate  of  purchase  and  of  location  of  public 
lands  is  primary  evidence  that  the  holder  or  assignee  of  such  certifi- 
cate is  the  owner  of  the  land  described  therein,  this  evidence  may  be 
overcome  by  proof  that  at  the  time  of  the  location,  or  time  of  filing 
a  pre-emption  claim  on  which  the  certificate  may  have  been  issued, 
the  land  was  in  the  adverse  possession  of  the  adverse  party,  or  those 
under  whom  he  claims. 

Id. — ^Decisions  ov  Land  Departmeniv-Eitect  ov. — The  decisions  of 
the  officers  of  the  Land  Department  on  questions  of  fact  upon  evi- 
dence tending  to  prove  the  same,  are  conclusive  upon  third  persons, 
at  least  in  the  absence  of  fraud  or  imposition  practiced  upon  them. 
And  if  fraud  is  practiced  upon  them,  their  rulings  may  be  reviewed 
and  annulled  by  the  courts  when  a  controversy  arises  between  pri- 
vate parties  affected  by  their  decisions. 

Xd. Attack  upon  Land  Decision  for  Fraud — Bules  Governing^ — 

Where  a  decision  made  by  the  officers  of  the  Land  Department  in  a 
contest  of  conflicting  claims  concerning  land  entries  is  attacked 
upon  the  ground  of  aUeged  fraud  in  obtaining  the  same,  the  right  to 
make  such  attack  is  governed  by  the  same  principles  which  control 
in  testing  the  validity  of  the  ordinary  judgments  of  courts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Noel  &  Sorensen,  for  Appellant. 

Conkling  &  Brown,  for  Respondent 

88  Oal.  App. — 87 
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CONREY,  P.  J. — ^This  is  an  action  to  recover  possession  of 
public  land  the  legal  title  to  which  is  vested  in  the  United 
States  of  America.  The  defendant  appeals  from  the  judg- 
ment, which  was  entered  pursuant  to  an  order  granting  the 
plaintiff's  motion  for  judgment  on  the  pleadings. 

The  plaintiff  relies  upon  a  certificate  of  entry  issued  hy  the 
register  and  receiver  of  the  United  States  land  oflSce  at  Los 
Angeles,  California,  upon  the  application  of  plaintiff  to  make 
desert  land  entry  for  the  land  described  in  the  complaint.  The 
answer  admitted  the  issuance  of  the  certificate  of  entry,  but 
alleged  adverse  possession  by  the  defendant  of  the  land  at 
date  of  the  inception  of  the  claim  upon  which  plaintiff's  cer- 
tificate of  entry  was  founded,  and  at  all  times  since  under 
claim  of  right  by  the  defendant  to  make  homestead  entry  for 
said  land,  and  alleged  compliance  by  defendant  with  all  of  the 
requirements  of  the  homestead  laws  of  the  United  States. 
Counsel  for  respondent  admit  that  if  this  had  been  the  entire 
answer,  the  defense  might  have  been  suflBcient.  While  a  cer- 
tificate of  purchase  and  of  location  of  public  lands  is  primary 
evidence  that  the  holder  or  assignee  of  such  certificate  is  the 
owner  of  the  land  described  therein,  this  evidence  may  be 
overcome  by  proof  that  "at  the  time  of  the  location,  or  time 
of  filing  a  pre-emption  claim  on  which  the  certificate  may 
have  been  issued,  the  land  was  in  the  adverse  possession  of 
the  adverse  party,  or  those  under  whom  he  claims.'*  (Code 
Civ.  Proc,  sec.  1925;  Haven  v.  Haws,  63  Cal.  452.)  It  fol- 
lows  that  when  the  defendant  stated  in  his  answer  that  he 
was  in  adverse  possession  of  the  land  at  the  times  stated,  such 
answer  constituted  a  defense  to  the  plaintiff's  alleged  cause  of 
action. 

But  the  answer  alleged  further  facts  as  follows :  That  at  a 
time  prior  to  the  commencement  of  this  action,  the  defendant 
had  offered  and  attempted  to  make  a  homestead  application 
upon  said  land;  that  the  plaintiff  also  filed  an  application  to 
enter  said  land  pursuant  to  an  alleged  claim  of  preferenced 
right  of  entry  thereon  as  successful  contestant  in  certain  con- 
tests against  the  desert  land  entries  of  certain  other  persons, 
and  that  in  making  his  application,  plaintiff  alleged  that  the 
land  described  in  his  said  application  was  formerly  embraced 
within  said  successfully  contested  entries;  that  at  a  hearing 
had  before  the  register  and  receiver  of  the  United  States  dis- 
trict land  office  at  Los  Angeles  to  determine  the  respective 
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rights  of  entry  of  the  plaintiff  herein  and  this  defendant,  ''the 
plaintiff  herein  testified  falsely  as  to  the  location  of  the  land 
described  in  the  said  contested  entry,  and  that  said  false  tes- 
timony was  so  given  by  said  plaintiff  herein  with  intent  to 
deceive  the  register  and  receiver  of  said  land  oflSce,  and  that 
as  a  result  of  the  fraud  and  deceit  so  practiced  upon  them, 
the  said  o£Scials  of  said  land  ofBce,  relying  upon  said  false 
testimony  so  given  with  intent  to  deceive  them,  held  and  de- 
cided that  the  land  described  in  plaintiff's  complaint  herein 
was  formerly  embraced  in  said  contested  entry,  and  that  the 
said  plaintiff  herein  as  successful  contestant  was  entitled  to 
exercise  a  preferenced  right  of  entry  for  said  land;  that  the 
land  described  in  the  complaint  herein  was  not  embraced  in 
said  contested  desert  land  entry,  nor  in  either  of  them,  and  but 
for  the  false  testimony  given  by  the  plaintiff  herein  at  the 
hearing  above  mentioned  the  o£Scials  of  the  United  States  land 
oflBce  would  not  have  held  that  said  land,  or  any  part  thereot, 
was  embraced  within  either  of  said  contested  entries  and 
would  not  have  held  that  the  plaintiff  herein  was  entitled  to 
exercise  any  preferenced  right  of  entry,  or  any  right  of  entry, 
for  said  land." 

It  is  a  well-established  proposition  that  the  decisions  of  the 
oflBcers  of  the  Land  Department  on  questions  of  fact  upon  evi- 
dence tending  to  prove  the  same,  are  conclusive  upon  third 
persons,  at  least  in  the  absence  of  fraud  or  imposition  prac- 
ticed upon  them.  And  if  fraud  is  practiced  upon  them,  their 
rulings  may  be  reviewed  and  annulled  by  the  courts  when  a 
controversy  arises  between  private  parties  affected  by  their 
decisions.  {Sanders  v.  Butcher,  168  Cal.  353,  357,  [143  Pac. 
599] ;  Shepley  v.  Cowan,  91  U.  S.  330,  340,  [23  L.  Ed.  424, 
428] ;  Marquez  v.  FrisUe,  101  U.  S.  473,  476,  [25  L.  Ed.  800].) 
But  where  a  decision  made  by  the  oflScers  of  the  Land  Depart- 
ment in  a  contest  of  conflicting  claims  concerning  land  entries 
is  attacked  upon  the  ground  of  alleged  fraud  in  obtaining  the 
same,  the  right  to  make  such  attack  is  governed  by  the  same 
principles  which  control  in  testing  the  validity  of  the  ordinary 
judgments  of  courts.  Those  principles  are  thoroughly  settled. 
"Even  granting  that  the  decree  in  Marceau  v.  Fiske  was 
based  upon  Mrs.  Marceau  *s  false  testimony,  it  may  not  be  set 
aside  in  this  action  for  that  reason.  There  was  no  extrinsic 
fraud  by  which  the  unsuccessful  litigants  in  that  case  were 
prevented  from  having  a  fair  submission  of  the  controversy. 
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True  the  plaintiff  swore  falsely,  but  where  a  trial  of  issues  in 
any  case  is  had,  the  parties  must  be  prepared  to  meet  and  to 
expose  perjury  then  and  there.  .  .  .  Therefore,  we  must  hold 
that  we  may  not  upon  the  ground  of  such  fraud  nullify  the 
effect  of  that  judgment/'  (Fresno  Estate  Co.  v.  Fiske,  172 
Cal.  583,  593,  [157  Pac.  1127, 1131],  and  decisions  there  cited; 
United  States  ▼.  Throckmorton,  98  U.  S.  61,  [25  L.  Ed.  93] ; 
Nicholson  v.  Leatham,  28  Cal.  App.  597,  603,  [153  Pac.  965, 
155  Pac.  98]. 

In  the  present  case  it  appears  by  the  allegations  of  the  de- 
fendant's answer  that  in  a  contest  between  the  plaintiff  and 
the  defendant  before  a  competent  tribunal,  the  claim  of  re- 
spondent Elliott  of  right  to  enter  upon  this  land  was  sus- 
tained, and  that  the  certificate  of  entry  upon  which  the 
plaintiff  relies  was  issued  pursuant  to  that  judgment.  The 
defendant  alleges  that  the  decision  was  obtained  by  fraud  and 
deceit,  but  the  fraud  and  deceit  described  by  his  answer  are 
exclusively  of  a  kind  which,  under  the  decisions  above  men- 
tioned, do  not  authorize  the  court  to  set  aside  or  disregard  the 
land  office  decision.  For  the  purposes  of  the  motion  for  judg- 
ment on  the  pleadings,  the  plaintiff  is  deemed  to  have  ad- 
mitted the  truth  of  all  the  allegations  of  the  defendant's  an- 
swer, and  of  course  they  are  admitted  and  affirmed  by  the 
defendant.  The  case  thus  exhibited  to  the  court  was  sufficient 
to  establish  the  plaintiff's  right  to  recover  possession  of  said 
land. 

The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  2, 1917. 


Digitized  by 


Google 


May,  1917.]  Mybbs  v.  HkrskoWit2.  581 

[Civ.  No.  1855.    Second  AppeDate  District.— May  7,  1917.] 

W.  L.  MYERS,  Respondent,  v.  DAVID  HERSKOWITZ, 

Appellant. 

Landlord  and  Tenant — ^Violation  of  Clause  op  Sublease — Aoobpt- 
ANCB  OF  Beniv— Bight  of  Action  not  Waived.— Under  the  tenns  of 
a  snbleaae  of  a  portion  of  a  storeroom,  the  acceptance  b/  the  sab- 
lessor  of  earned  rent  after  knowledge  of  the  violation  by  the  sub- 
lessee of  a  clause  in  the  sublease  prohibiting  the  placing  of  goods  in 
the  aisle  space  reserved  for  the  common  use  of  tenants,  is  not  a  waiver 
of  his  right  to  prosecute  an  action  in  unlawful  detainer,  where  it  is 
shown  that  the  plaintiff  made  continuous  objection  to  the  violation 
of  the  clause,  and  the  defendant  continued  in  its  violation,  and  also 
continued  in  the  possession  of  the  premises  during  the  pendency  of 
the  action. 

Id. — Waiver  of  Forfeiture— <^ontinuino  Covenant— FoRFEiTxmE — Es- 
TOPPEU — In  the  application  of  the  rule  that  where  a  particular  act 
or  ombsion  entitles  a  landlord  to  declare  a  forfeiture,  the  receipt  of 
rent  accruing  subsequent  to  the  act  waives  the  forfeiture  if  the 
lessor  had  knowledge  of  the  facts,  there  is  a  distinct  difference  be- 
tween a  covenant  or  condition  which  is  of  a  continuing  nature  and 
one  not  of  that  nature.  Where  the  general  course  of  dealing  be- 
tween parties  had  led  one  of  them  to  believe  that  a  strict  compliance 
with  the  terms  of  a  condition  binding  on  him  will  not  be  required, 
the  other  party  may  be  estopped  from  claiming  the  forfeiture. 

Id. — Clause  of  Lease — Covenant  or  Condition — Immateriality. — In 
an  action  in  unlawful  detainer  to  recover  the  possession  of  a  por- 
tion of  a  storeroom  for  violation  of  a  clause  in  the  sublease  thereof 
prohibiting  the  placing  of  goods  in  the  aisle  space  reserved  for  the 
common  use  of  tenants,  it  is  immaterial  whether  such  clause  consti- 
tuted a  covenant  or  condition,  as  the  provisions  of  section  1161  of 
the  Code  of  Civil  Procedure  apply  equally  to  conditions  or  covenants 

Id. — ^Damaoes  —  Evidence  —  Rental  Value  of  Premises  —  Qualified 
Witness. — A  witness  is  sufSciently  qualified  to  testify  as  to  the 
rental  value  of  premises  as  a  basis  for  the  award  of  damages,  who 
is  shown  to  have  been  familiar  with  rental  values  in  the  neighbor- 
hood for  the  past  three  or  four  years. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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John  C.  Stick,  for  Appellant. 
Edward  M.  Selby,  for  Respondent 

CONBET,  P.  J.— Appeal  by  the  defendant  from  the  judg- 
ment  and  from  an  order  denying  his  motion  for  a  new  trial. 

The  plaintiff  was  the  owner  of  a  lease  covering  a  storeroom 
building  in  the  city  of  Los  Angeles.  One  of  the  storerooms  of 
that  building  was  known  as  No.  554  South  Main  Street.  The 
storeroom  was  sublet  in  separate  sections  to  several  tenants. 
The  defendant  was  the  owner  of  one  of  these  subleases  for  a 
described  portion  of  said  storeroom  for  a  period  ending  De- 
cember 31,  1914.  There  was  extending  through  the  store- 
room an  aisle  space  reserved  for  common  use  of  the  tenants. 
Defendant's  lease  provided  that  "that  certain  space  so  re- 
served shall  be  used  for  the  common  purpose  of  ingress  and 
egress  of  any  and  all  persons  doing  business  in  said  room  and 
their  patrons,  and  to  be  used  exclusively  for  said  purpose ;  it 
being  especially  and  expressly  agreed  that  no  goods,  wares,  or 
merchandise  shall  be  placed,  kept,  or  permitted  in  said  space 
so  set  aside  for  the  common  use  aforesaid,  but  that  the  same 
shall  at  all  times  be  kept  free  and  clear  for  the  uses  hereinbe- 
fore specified."  In  September,  1913,  the  plaintiff  and  de- 
fendant entered  into  an  agreement  whereby  defendant's  lease 
(subject  to  the  conditions  set  out  therein,  with  exceptions  not 
important  here)  was  extended  for  a  further  period  of  two 
years.  It  was  agreed  that  if  any  default  be  made  in  any  of 
the  covenants  or  conditions  of  the  lease,  the  defendant  would 
by  such  default  forfeit  ail  right,  title,  or  interest  thereunder. 

This  is  an  action  in  unlawful  detainer.  It  is  alleged  in  the 
complaint,  which  was  filed  on  June  15,  1914,  that  at  all  times 
since  the  fourth  day  of  September,  1913,  the  defendant  failed, 
neglected,  and  refused  to  permit  said  space  so  reserved  to  be 
used  exclusively  for  the  purposes  limited  by  the  lease  and  has 
repeatedly  placed  and  kept  goods,  wares,  and  merchandise  in 
said  space  so  set  aside  for  common  use,  and  has  refused  to 
keep  said  space  free  and  clear  for  the  uses  specified  in  the 
lease.  It  was  alleged  that  by  reason  of  defendant's  breach  of 
said  conditions  and  covenants  the  plaintiff  was  unable  to  rent 
or  sublet  other  portions  of  said  storeroom,  whereby  plaintiff 
was  damaged  in  the  sum  of  $750.  On  June  4, 1914,  the  plain- 
tiff served  upon  defendant  a  notice  in  writing  which  referred 
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definitely  to  the  covenants  above  stated  and  the  claimed  breach 
thereof  by  the  above-mentioned  acts  of  the  defendant,  and  re- 
quired the  defendant  to  perform  said  conditions  and  covenants 
or  deliver  possession  of  said  premises  to  the  plaintiff  within 
three  days  after  the  service  of  said  notice.  It  is  alleged  that 
defendant  neglected  to  comply  with  this  notice.  The  notice 
given  was  the  notice  required  by  section  1161,  subdivision  3, 
of  the  Code  of  Civil  Procedure.  The  defendant  by  his  an- 
swer herein  admitted  the  contract  as  pleaded,  but  denied  that 
he  had  refused,  neglected,  or  failed  to  perform  the  said  condi- 
tions of  the  lease ;  and  denied  that  because  of  such  neglect  or 
failure  the  plaintiff  was  unable  to  rent  or  sublet  the  premises, 
and  denied  that  the  plaintiff  had  suffered  damages  by  reason 
of  any  act  or  neglect  on  the  part  of  defendant.  The  defend- 
ant further  alleged,  as  a  separate  defense,  that  the  plaintiff 
and  the  plaintiff's  assignor  had  waived  all  right  which  they 
may  have  had,  under  the  lease,  to  the  space  alleged  in  the  com^ 
plaint  to  have  been  occupied  by  the  defendant. 

The  principal  contention  requiring  attention  here  arises 
from  appellant's  claim  that  respondent  waived  the  alleged 
infraction  of  the  lease  by  accepting  payments  of  rent  at  times 
when  respondent  knew  the  facts  constituting  such  infraction. 
The  rent  was  regularly  paid  and  accepted  monthly  in  advance 
until  and  including  May,  1914.  On  June  1,  1914,  appellant 
tendered  the  amount  of  rent  for  that  month  by  sending  to  re- 
spondent a  check  therefor,  and  the  check  was  returned  to  ap- 
pellant. Appellant  then  deposited  the  same  to  the  credit  of 
respondent  in  a  bank  at  Los  Angeles,  and  respondent  was 
notified  thereof.  In  July  respondent  drew  that  money  from 
the  bank.  The  same  procedure  was  followed  by  the  respective 
parties  each  month  thereafter  down  to  the  time  of  the  trial, 
which  occurred  in  March,  1915.  Where  a  particular  act  or 
omission  entitles  the  landlord  to  declare  a  forfeiture  of  the 
lease,  the  general  rule  is  that  the  receipt  of  rent  accruing 
subsequent  to  the  act  which  works  the  forfeiture,  waives  the 
forfeiture,  if  the  lessor  at  the  time  of  receiving  such  rent  has 
knowledge  of  the  facts  entitling  him  to  such  forfeiture.  The 
rent  which  he  accepted  must  be  rent  which  became  due  after 
the  breach  committed  by  the  tenant.  {McOlynn  v.  Moore,  25 
Cal.  384,  394;  SUva  v.  Campbell,  84  Cal.  420,  [24  Pac.  316].) 
But  in  the  application  of  this  rule  there  is  a  distinct  difference 
between  a  covenant  or  condition  which  is  of   a  continuing 
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nature  and  one  not  of  that  nature.  While  the  unconditional 
acceptance  by  the  landlord  of  moneys  as  rent,  which  rent  has 
accrued  after  the  time  a  tenant  should  have  surrendered  pos- 
session, will  constitute  strong  evidence  of  the  landlord's 
waiver  of  his  notice  to  quit,  nevertheless  the  question  of 
waiver  is  one  of  intent.  Waiver  is  the  intentional  relinquish- 
ment of  a  known  right  after  knowledge  of  the  facts.  To 
establish  such  waiver  the  evidence  must  indicate  a  meeting  of 
minds  and  the  intentional  forbearance  to  enforce  a  right. 
(Alden  v.  May  field,  164  CaL  6,  at  p.  11,  [27  Pac.  45].) 
Where  the  general  course  of  dealing  between  parties  has  led 
one  of  them  to  believe  that  a  strict  compliance  with  the  terms 
of  a  condition  binding  him  will  not  be  required,  the  other 
party  may  be  estopped  from  claiming  the  forfeiture.  What 
we  have  to  determine,  therefore,  is  whether  the  plaintiff  mani- 
fested an  intention  to  waive  his  objections  to  the  conduct  of 
the  defendant,  and  whether  in  so  doing  he  misled  the  defend- 
ant to  his  injury  by  causing  defendant  to  believe  these  infrac- 
tions of  the  covenant  would  be  condoned. 

The  court  found  that  it  was  not  true  that  the  plaintiff  or 
his  assignor  had  waived  their  rights  as  to  this  matter.  Appel- 
lant insists  that  the  evidence  is  insufficient  to  support  that 
finding;  but  we  think  that  the  evidence  does  support  the  find- 
ing. The  defendant  admitted  that  he  received  from  the 
plaintiff  two  letters  prior  to  the  time  of  the  notice  served  on 
June  4th.  One  of  these  stated  that  the  defendant  occupied 
too  much  space  around  a  certain  post  at  the  side  of  the  aisle. 
The  second  letter,  dated  March  17,  1914,  called  defendant's 
attention  to  the  aisle  space  in  question  here.  During  the  month 
of  May,  1914,  additional  violations  of  the  same  covenant  of 
the  lease  took  place.  Thereafter  the  plaintiff  proceeded  ar 
above  stated,  and  diligently  prosecuted  this  action.  Under 
these  circumstances,  we  think  that  the  conduct  of  the  plain- 
tiff  in  accepting  the  money,  not  in  advance,  but  after  the  com- 
pletion of  the  several  months,  was  not  a  waiver  of  his  right  to 
prosecute  the  action.  The  covenant  was  of  a  continuing 
nature,  the  defendant  was  continuing  to  violate  it,  and  the 
plaintiff  was  continuing  to  object  to  such  violation  and  con- 
tinuing his  attempt  to  obtain  possession  of  the  premises.  The 
tenant  having  succeeded  in  retaining  possession  of  the  prem- 
ises during  the  pendency  of  the  action,  plaintiff  was  entitled 
to  compensation  therefor,  and  after  the  benefit  had  been  re- 


Digitized  by 


Google 


May,  idl7.1  Myers  v.  Merskowitz.  685 

eeiyed  by  the  defendant  the  plaintiff  might  reasonably  accept 
such  compensation,  to  which  he  was  entitled,  without  being 
held  to  have  waived  the  right  of  action  which  he  was  then 
prosecuting.  In  Bamish  v.  Workman,  ante,  p.  19,  [164  Pac. 
27],  it  was  held  that  the  landlord  was  entitled  to  recover  rent 
for  a  period  which  included  the  time  between  the  entry  of  a 
judgment  for  possession  and  the  date  of  actual  ejectment  of  the 
tenant.  * '  So  long  as  defendants  continued  to  occupy  the  prem- 
ises pending  the  final  determination  of  the  action  for  unlawful 
detainer,  the  lease  constituted  the  measure  of  their  liability  for 
such  time  as  they  remained  in  possession."  Under  these  cir- 
cumstances, we  perceive  no  reason  why  plaintiff's  acceptance 
of  compensation  to  which  he  was  clearly  entitled  should  force 
upon  him  an  implied  waiver  which  he  did  not  intend  and 
which  evidently  the  defendant  knew  that  he  did  not  intend. 
**  Neither  will  the  receipt  of  rent  after  a  landlord  has  actually 
commenced  his  action  of  ejectment  for  the  forfeiture,  or  as 
compensation  for  the  occupation,  the  landlord  reserving  the 
right  to  re-enter,  amount  to  a  waiver."  (Taylor  on  Landlord 
and  Tenant,  9th  ed.,  sec.  497.) 

Appellant  contends  that  the  clauses  of  the  lease  involved  in 
this  controversy  constitute  a  covenant  and  not  a  condition, 
and  that  under  the  rules  applicable  thereto  a  forfeiture  for  a 
breach  thereof  should  not  be  permitted.  Since  the  agreement 
between  these  parties  afSrmed  the  right  of  forfeiture  through 
breach  of  the  ''covenants  or  conditions  of  the  lease,"  it  would 
seem  that  the  stipulations  here  in  question  created  qualifica- 
tions whereby  the  estate  granted  might  be  defeated  and  did 
amount  to  a  condition.  {Knight  v.  Black,  19  Cal.  App.  518, 
522,  [126  Pac.  512].)  But  the  distinction  is  not  material, 
since  the  provisions  of  section  1161  of  the  Code  of  Civil  Pro- 
cedure, under  which  this  action  is  maintained,  apply  equally 
to  *' conditions  or  covenants." 

Appellant  urges  also  that  the  evidence  is  insufficient  to  sup- 
port the  findings  which  determine  that  the  defendant  violated 
the  conditions  or  covenants  of  the  lease,  and  that  by  reason 
thereof  the  plaintiff  was  unable  to  rent  other  portions  of  said 
storeroom,  whereby  plaintiff  was  damaged  in  the  sum  speci- 
fied. Without  encumbering  this  opinion  with  a  statement  of 
the  evidence,  it  is  sufficient  to  say  that  we  have  examined  the 
evidence  referred  to  in  the  briefs  of  counsel  and  are  satisfied 
that  it  supports  the  findings. 
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Appellant  claims  error  by  the  court  in  receiving  the  testi- 
mony of  the  witness  Elderton,  who  testified  to  the  rental  valne 
of  the  premises,  as  a  basis  for  the  award  of  damages*  The 
claim  is  that  a  sn£Scient  foundation  wss  not  laid  and  that  the 
witness  did  not  sufficiently  qualify  himself,  although  he  stated 
that  he  had  been  familiar  with  such  rental  yalue  for  eight  or 
nine  years  and  especially  the  last  three  or  four  years;  and  . 
that  the  court  erred  in  overruling  appellant's  objection  to  the 
foundation  question  asked  of  the  witness,  which  was:  "Are 
you  familiar  with  the  rental  value  in  the  neighborhood  of 
these  premises  at  554  South  Main  Streets  The  ruling  was 
correct,  and  the  defendant  did  not  attempt  to  show  that  the 
witness  was  not  qualified,  and  did  not  introduce  any  evidence 
contradicting  his  testimony. 

The  judgment  and  order  are  affirmed. 

JameSi  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[Ci7.  No.  1823.    Second  Appellate  Distriet.—May  7, 1917.] 

MAYBURT  RANCH  COMPANY  (a  Corporation),  Appel- 
lant, V.  WILLIAM  DEVENNBY,  Substituted  for  OR- 
ANGE COUNTY  TITLE  COMPANY,  (a  Corporation), 
Respondent 

OoEPoEATioN  —  Contract  to  Pubchase  Seal  Property  —  Authoeitt 
OF  Agent. — Where  a  corporation  makes  delivery  of  a  sum  of  money 
to  a  person  who  had  on  one  occasion  acted  as  its  agent  in  the 
sale  of  land,  with  instructions  to  use  the  money  to  bind  the  bar- 
gain on  the  purchase  of  certain  real  property  which  it  desired  to 
acquire,  the  vendor  haa  the  right  to  assume  that  such  person  pos^ 
sessed  all  necessary  authority  to  complete  the  transaction,  and  the 
corporation  cannot  thereafter  recover  the  money  deposited  on  the 
ground  of  lack  of  authority  of  its  agent  to  close  the  deal  upon 
the  terms  embodied  in  the  contract  which  he  executed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County,  and  from  an  order  denying  a  new  trial. 
W.  H.  Thomas,  Judge. 
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The  focts  are  stated  in  the  opinion  of  the  court 
A.  L.  Rowland,  and  B.  S.  Parker,  for  Appellant. 
Williams  &  Bntan,  for  Respondent 

JAMES,  J. — ^Plaintiff  appeals  from  a  judgment  adverse  to 
it  and  from  an  order  denying  a  motion  for  new  trial.  The 
suit  was  brought  against  the  defendant  corporation  to  re- 
cover the  sum  of  five  hundred  dollars  as  money  alleged  to  have 
been  received  from  and  for  the  use  of  the  plaintiff.  The 
defendant  being  an  escrow-holder,  William  Devenney  was 
substituted  in  its  place,  upon  the  defendant  paying  into  court 
the  amount  of  money  involved  in  the  controversy.  The  case 
proceeded  to  trial  as  against  Devenney,  who  is  respondent 
herein. 

Prior  to  October,  1913,  one  Cook  was  a  person  well  known 
to  the  plaintiff  corporation;  he  had  served  in  their  employ 
as  superintendent  of  ranch  properties,  and  on  one  occasion 
had  acted  as  agent  in  the  sale  of  forty  acres  of  land  belong- 
ing to  the  plaintiff.  Devenney  controlled  in  some  quality  of 
ownership  189  acres  of  land  located  in  the  county  of  Orange, 
which  was  considered  to  be  suitable  for  the  growing  of  sugar 
beets.  The  plaintiff  company  desired  to  acquire  this  land, 
and  were  told  by  Cook  that  he  could  secure  it  at  a  price  of 
three  hundred  dollars  per  acre.  The  president  and  vice- 
president  of  the  plaintiff  corporation  had  visited  and  viewed 
the  land  and  were  satisfied  with  it.  On  about  the  13th  of 
October,  1913,  the  vice-president  of  the  plaintiff  company  de- 
livered to  Cook,  on  behalf  of  the  company,  his  personal  check 
for  the  sum  of  five  hundred  dollars,  with  direction  to  Cook 
to  use  the  money  to  bind  the  bargain  on  the  purchase  of  the 
property  mentioned;  the  direction  being,  however,  that  this 
money  was  to  be  paid  into  the  Orange  County  Title  Company 
in  escrow,  pending  the  bringing  down  of  the  title  and  the 
making  of  a  contract  of  purchase.  Cook  followed  the  direc- 
tion given  him  and  deposited  the  money  with  the  Title  Com- 
pany and  secured  a  contract  from  Devenney  and  persons  inter- 
ested with  him,  which  contract  was  drawn  by  the  escrow 
oflScer  of  the  Title  Company.  The  contract  so  drawn  pro- 
vided for  an  initial  payment  of  seven  thousand  dollars  to  be 
made,  the  five  hundred  dollars  being  a  part  thereof,  the  re- 
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maining  six  thousand  five  hundred  dollars  to  be  paid  within 
twenty  days ;  and  thereafter  the  balance  of  the  purchase  price 
was  to  be  paid  at  the  rate  of  five  thousand  dollars  per  year, 
with  interest.  The  contract  did  not  in  terms  entitle  the 
vendee  to  a  deed  and  a  showing  of  dear  title  until  the  full 
amount  of  the  purchase  price  had  been  paid.  The  plaintiff, 
through  its  officers,  after  the  deposit  had  been  made  and  the 
contract  executed,  insisted  that  it  was  entitled  to  have  a 
deed  given  it  and  to  give  a  mortgage  back,  and  have  a  dear 
title  shown  upon  the  completion  of  the  first  payment  of  seven 
thousand  dollars.  In  the  evidence  of  these  officers  given  at 
the  trial  they  denied  any  authority  in  Cook  to  stipulate  for 
any  other  conditions  as  to  payments,  deed,  mortgage  and  title. 
They  tendered  the  six  thousand  five  hundred  dollars  to  the 
Title  Company  and  made  demand  for  a  deed,  which  demand 
was  refused  as  not  being  within  the  terms  of  the  contract. 
This  action  was  then  brought.  There  was  some  testimony 
given  by  the  escrow  officer  of  the  Title  Company  from  which 
the  court  might  have  properly  concluded  that  when  the  de- 
mand for  a  deed  was  made  by  the  plaintiff,  plaintiff's  conten- 
tion was  rather  upon  the  matter  of  the  construction  of  the 
contract  as  made  than  upon  the  contention  of  any  lack  of 
authority  in  Cook  to  close  the  deal  upon  the  terms  so  embodied 
in  the  contract.  It  did  appear  in  evidence  that  Cook  was 
to  receive  a  commission  from  Devenney  (the  escrow  instruc- 
tions so  recited),  and  by  fair  inference  from  the  evidence 
it  may  be  said  that  the  plaintiff's  officers  were  advised  of  that 
fact.  In  delivering  the  check  for  five  hundred  dollars  to 
Cook  it  seems  very  dear  that  the  plaintiff  was  not  making 
a  payment  to  Cook  as  the  agent  of  the  vendor;  the  money 
was  delivered  to  Cook  to  be  by  him  deposited  with  the  Title 
Company  to  close  the  transaction.  That  for  such  purposes 
Cook  acted  as  the  agent  for  the  plaintiff  can  hardly  be  denied. 
Being  authorized  to  deposit  the  money  and  so  dose  the  deal, 
we  think  that  Devenney  had  the  right  to  assume  that  Cook 
possessed  all  authority  necessary  to  complete  the  transaction 
in  the  way  it  was.  Devenney  was  not  put  upon  notice  of  any 
limitation  on  the  authority  of  Cook.  The  money  was  paid  on 
account  of  the  purchase  price,  and  a  receipt  taken  therefor 
from  the  vendor,  and  a  contract  drawn  binding  the  vendor 
to  convey  upon  terms  which  were  indicated  by  Cook  to  be 
satisfactory  to  the  vendee.    Under  such  condition  of  the  evi- 
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dence  we  tUnk  the  trial  court  was  justified  in  denying  to  the 
plaintiff  judgment  for  the  recovery  of  the  five  hundred 
dollars. 
I     The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[€!!▼.  No.  1645.    Second  Appellate  District.— Maj  8, 1917.] 

11  E.   SMALLEY,  Bespondent,  y.  H.  B.  HOLT  et  aL, 

Appellants. 

ExoHANOB  or  BsAL  Pbopkrtt— Beoovebt  or  Money  Paid — Inabiutt  to 
Pebtobm — SuppoBT  OP  Finding — ^Appeal. — In  an  action  to  recover 
a  ram  of  money  paid  under  an  agreement  for  an  exchange  of  real 
property,  which  provided  that  if  the  other  contracting  party  was  un- 
able to  comply  with  the  terms  of  the  agreement  within  a  reasonable 
time,  and  within  thirty  days  from  the  date  of  the  payment  of  the 
money,  the  amount  was  to  be  returned  without  interest,  a  finding  of 
Buch  failure,  and  that  the  inability  to  perform  was  not  owing  to 
any  conduct  of  the  plaintiff,  will  not  be  disturbed  on  appeal,  where 
there  was  evidence  to  support  it,  regardless  of  whether  the  same  was 
established  by  a  preponderance  of  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  W.  Bichardson,  and  Eugene  A.  Tucker,  for  Appellants. 

John  W.  Ballard,  and  Clyde  Bishop,  for  Bespondent 

WOBKS,  J.,  pro  iem. — This  is  an  appeal  from  the  judg- 
ment. 

On  June  29,  1911,  respondent  and  appellant  Holt  entered 
into  an  agreement  for  an  exchange  of  real  property,  together 
with  the  passing  of  certain  mortgages  and  cash  considerations 
as  a  part  of  the  trade.  The  sum  of  three  thousand  dollars 
was  agreed  by  respondent  to  be  paid  to  Holt  when  certain 
abstracts  and  certificates  of  title  were  brought  down  to  date. 
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and  it  was  further  provided,  '' $750.00  in  cash  is  to  be  paid 
to  H.  B.  Holt  on  this  agreement  on  or  before  Jnly  3rd,  1911, 
which  amount  is  to  be  credited  and  taken  out  of  the  $3,000.00 
hereinbefore  mentioned  in  this  agreement/'  On  July  1st 
Smalley  paid  to  appellants  the  sum  of  $750  and  they  executed 
to  him  a  document  in  the  following  form : 

''Received  from  M.  E.  Smalley  the  sum  of  seven  hundred 
and  fifty  dollars,  which  is  the  first  cash  payment  mentioned 
in  contract  made  and  dated  June  29th,  1911,  by  and  between 
H.  E.  Holt  and  M.  E.  Smalley. 

"It  is  hereby  distinctly  understood  and  agreed  by  H.  R. 
Holt  and  Florence  M.  Wendell  that  in  case  said  Holt  is  unable 
to  comply  with  the  terms  of  said  contract  within  a  reasonable 
time  and  within  thirty  days  from  this  date,  the  said  $750.00, 
without  interest  is  to  be  returned  to  M.  E.  Smalley." 

Florence  M.  Wendell  was  a  party  to  the  receipt,  and  is  a 
party  to  the  action  only  because  the  property  agreed  in  the 
first  contract  to  be  conveyed  to  Holt  was  actually  to  be  con- 
veyed  to  her  to  hold  for  him. 

The  action  was  commenced  to  recover  the  $750  paid  to  appel- 
lants, upon  the  ground  that  Holt  was  unable,  up  to  the  time 
of  filing  the  complaint,  which  was  on  September  11,  1911,  to 
comply  with  the  terms  of  the  original  agreement  by  him  to 
be  performed.  The  complaint  alleges  that  Smalley  kept  and 
that  Holt  did  not  keep  all  the  covenants  of  the  contract  of 
June  29th  by  them  respectively  to  be  performed,  thus  appar- 
ently holding  to  the  idea  that  the  action  was  based  upon 
that  contract.  The  trial  court  found  for  respondent  on  these 
issues,  and  appellants  insist  that  the  finding  is  not  supported 
by  the  evidence.  Respondent  rejoins  that  the  allegation  of 
his  performance  and  of  Holt's  nonperformance  under  the  con- 
tract of  June  29th  was  surplusage  and  therefore  immaterial, 
that  the  action  is  really  based  on  the  paper  executed  July  1st, 
and  that  the  complaint  states  and  the  evidence  proved  a  cause 
of  action  under  it.  Upon  which  of  these  agreements  was  the 
cause  of  action  founded  t 

It  seems  plain  that  the  paper,  receipt,  or  agreement  of 
July  1st  displaced  the  provisions  of  the  contract  of  June  29th 
as  to  the  payment  of  the  $750.  Under  the  earlier  arrange- 
ment it  was  to  have  been  paid  as  a  part  of  a  total  sum  of 
three  thousand  dollars,  which  was  a  part  of  the  consideration 
for  the  trade ;  under  the  later  it  was  made  as  a  payment  which 
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might  or  might  not  be  retained  by  Holt,  depending  upon 
whether  he  conid  comply  with  the  main  contract  within  thirty 
days.  The  two  arrangements  concerning  the  $750  were  in- 
consistent, and  the  first  was  abrogated  by  the  second.  The 
cause  of  action  was  therefore  on  the  latter,  and  the  allega- 
tions concerning  performance  under  the  former  were  imma- 
terial. 

The  appellant  claims  that  the  agreement  of  July  1st,  in  the 
respect  that  it  provided  for  a  possible  return  of  the  $750,  was 
▼oid  for  want  of  consideration,  but  the  defense  is  not  pleaded 
and  it  is  not  open  to  appellant  without  a  pleading  to  sup- 
port it. 

The  trial  court  found  that  appellants,  **for  thirty  days 
next  after"  July  1,  1911,  ** failed  to  comply  with  the  terms" 
of  the  two  agreements  ''and  were  at  all  times  wholly  unable 
to  do  so."  It  was  further  found  that  this  inability  to  per- 
form was  not  owing  to  any  conduct  of  the  respondent.  In 
objecting  to  these  findings,  and  to  the  others  above  mentioned, 
appellants  continually  insist  that  Smalley  did  not  prove  his 
case  by  a  preponderance  of  the  evidence,  but  that  point  is 
utterly  devoid  of  interest  here.  The  question  on  appeal  is 
not  where  the  preponderance  of  the  evidence  on  a  given  issue 
lies,  but  whether  there  is  any  evidence  whatever  in  support 
of  the  finding  upon  it.  This  point  has  been  so  often  decided 
that  it  is  as  well  settled  as  any  question  in  the  jurisprudence 
of  California.  It  is  mentioned  now  only  because  of  the  in- 
sistent and  lengthy  argument  of  appellant  upon  it.  We  will 
assume  that  appellant  has  presented  the  only  question  which 
could  be  presented  on  appeal  in  this  regard;  that  is,  does 
the  evidence  support  the  findings  from  which  quotation  has 
just  been  madet  We  have  examined  the  record  and  answer 
the  question  in  the  affirmative.  In  fact,  they  find  partial  sup- 
port in  the  admissions  in  the  answer. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Crim.  No.  683.    Urtt  Appellate  District.— May  9,  1917.] 

In  the  Matter  of  BTRD  WILSON  WENMAN,  Jr.,  on  Habew 

Corpufl. 

Divorce  —  Award  of  Custody  of  Minor  —  Judgment — Vauditt  w 
Other  States. — The  doctrine  of  comity  between  the  states  of  the 
Union  requires  that  a  judgment  granting  a  divorce  and  awarding  the 
custody  of  a  minor  child  rendered  by  a  court  of  one  state  shall  be 
conclusive  in  the  jurisdiction  of  the  other  states,  in  the  absence  of  a 
showing  of  changed  conditions  affecting  the  welfare  of  the  child. 

Id. — Violation  of  Decree  of  Foreign  State— Duty  of  G6urts  ow  This 
State. — Upon  an  application  for  a  writ  of  habeas  eorpuM  to  recover 
the  custody  of  a  minor  child  brought  into  this  state  by  its  mother, 
in  direct  violation  of  the  terms  of  a  decree  of  a  court  of  competent 
jurisdiction  of  another  state  awarding  its  custody  to  the  petitioner, 
a  due  respect  for  the  orderly  administration  of  the  law,  and  accord- 
ing to  the  doctrine  of  comity,  requires  the  courts  of  this  state  to 
recognize  the  right  of  the  petitioner  under  the  decree  of  the  foreign 
court,  in  the  absence  of  any  showing  that  since  the  entry  of  the  de- 
cree the  petitioner  had  become  an  unfit  or  unsafe  person  to  have 
the  care  and  control  of  the  minor. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  First  Appellate 
District  to  recover  the  custody  of  a  minor. 

The  facts  are  stated  in  the  opinion  of  the  court 

Garret  W.  McEnemey,  Gavin  McNab,  E.  P.  Henshally  and 
Andrew  F.  Burke,  for  Petitioner. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  Hiram  W.  Johnson, 
Jr.,  and  Archibald  M.  Johnson,  for  Respondents. 

THE  COURT.— This  is  a  proceeding  in  lidbeas  corpus 
brought  to  recover  the  custody  of  a  minor  child  alleged  to 
have  been  abducted  and  at  present  unlawfully  detained.  The 
writ  having  issued,  a  return  was  made  thereto  by  the  person 
detaining  the  child,  and  the  matter  is  before  us  for  decision 
upon  demurrer  to  the  return. 

In  May,  1914,  in  the  state  of  Connecticut,  the  parents  of 
the  child — a  boy  now  seven  years  of  age — ^were  divorced,  and 
his  custody  was  by  the  decree  awarded  to  the  petitioner,  the 
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father,  with  the  right  to  the  mother  to  visit  her  son  twice  a 
week  at  his  father's  home  in  the  state  of  Connecticut,  and 
to  be  given  his  custody  during  certain  vacation  periods  each 
year.  That  decree  was  subsequently,  in  the  month  of  Jiine, 
1915,  modified  by  consent  of  the  parties,  and  as  modified  pro- 
vided that  the  mother  should  be  permitted  to  visit  the  boy 
at  his  father's  said  home  twice  a  month,  remaining  all  day, 
and  that  he  should  be  permitted  to  be  with  his  mother  at  the 
home  of  her  parents  on  Easter  Sunday  and  Christmas  day 
of  each  year,  to  remain  overnight,  and  to  be  returned  to  his 
father  on  the  following  day  as  soon  as  reasonably  convenient 

In  the  closing  days  of  December,  1916,  the  boy's  mother 
(who  is  the  respondent  in  this  proceeding)  ''abducted  and 
kidnaped"  him,  says  the  petition,  and  caused  him  to  be  taken 
out  of  the  state  of  New  York,  where  he  was  at  the  time 
visiting  her,  and  brought  to  the  state  of  California.  The 
child's  parents  at  the  time  of  the  entry  of  the  decree  were 
residents  of  Connecticut  The  mother  has  since  remarried 
and  become  a  resident  of  the  state  of  New  York,  and  at  the 
time  of  the  alleged  abduction  the  petitioner  with  the  child 
was  temporarily  residing  in  that  state. 

E[idnaping  is  denounced  as  an  offense  against  the  law  both 
in  Connecticut  and  New  York ;  and  when  committed  in  another 
state  and  the  person  kidnaped  is  brought  into  the  state  of 
California,  is  a  continuing  offense  and  punishable  in  this  state. 
(Pen.  Code,  sees.  207,  208.) 

The  doctrine  of  comity  between  the  states  of  the  Union 
requires  that  a  judgment  granting  a  divorce  and  awarding 
the  custody  of  a  minor  child  rendered  by  a  court  of  one  state 
shall  be  conclusive  in  the  jurisdiction  of  the  other  states,  in 
the  absence  of  a  showing  of  changed  conditions  affecting  the 
welfare  of  the  child.  {State  ex  rel.  Nipp  v.  District  Court, 
46  Mont  425,  [Ann.  Cas.  1916B,  256,  128  Pac.  590].) 

In  the  case  of  Hartley  v.  Blease,  99  S.  C.  92,  [82  S.  E.  991], 
it  was  held  in  a  proceeding  similar  to  this  that  where  in  a 
suit  for  divorce  tiie  husband  was  granted  the  custody  of  a 
minor  child  of  the  marriage,  who  was  subsequently  kidnaped 
by  the  wife,  the  decree  itself  was  evidence  of  the  husband's 
moral  fitness  to  care  for  the  child ;  and  that  unless  his  con- 
duct since  the  rendition  of  the  decree  had  been  such  as  to 
render  him  an  unfit  guardian  he  should,  in  a  proceeding  for 
the  recovery  of  the  child,  be  awarded  his  custody. 

99  0%\.  App. — 89 
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Some  of  the  more  important  matters  with  which  the  re- 
spondent charges  the  petitioner  in  her  return  are  alleged  to 
have  existed  prior  to  and  at  the  time  of  the  entry  of  the  decree 
of  divorce.  As  to  them,  we  think  it  evident  that  the  decree 
is  conclusive,  and  that  this  court  cannot  now  re-examine  them 
for  the  purpose  of  depriving  the  petitioner  of  a  custody 
therein  awarded  to  him.  Other  matters  set  forth  in  the  re- 
turn consist  of  alleged  discourtesies  to  the  respondent  on  the 
part  of  the  petitioner  when  visiting  the  child;  of  failure  to 
permit  the  child  to  remain  overnight  with  her  twice  a  year 
as  in  the  modified  decree  provided ;  of  failure  to  notify  her  on 
one  occasion  when  the  child  was  ill,  as  was  required  by  the 
terms  of  the  decree.  By  these  and  other  allegations  respond- 
ent in  effect  complains  that  she  has  been  denied  in  a  large 
measure  the  enjoyment  of  the  society  of  her  child  contem- 
plated by  the  decree. 

Without  stopping  to  consider  that  these  matters  are  alleged 
to  have  occurred  not  in  California,  but  at  the  domicile  of 
the  petitioner  and  minor  in  the  state  of  Connecticut,  or  near 
there  in  the  state  of  New  York — where  evidence  concerning 
them  is  accessible,  and  where  a  proper  enforcement  of  the 
decree  may  be  readily  had — they  have  little  or  no  bearing  on 
the  question  of  the  fitness  of  the  petitioner  to  have  the  care 
and  custody  of  his  minor  child,  even  if  we  concede  for  the 
sake  of  argument  that  under  the  circumstances  existing  in 
this  case  the  courts  of  California  would  be  warranted  in 
assuming  jurisdiction,  and  determining  under  the  facts  as 
they  exist  to-day  who  is  entitled  to  such  custody.  It  is  shown 
by  the  record  before  us  that  the  minor  was  brought  to  this 
state  by  the  respondent  in  direct  violation  of  a  decree  of  a 
court  of  competent  jurisdiction  of  a  sister  state  awarding  its 
custody  to  the  petitioner.  The  child's  presence  here  is 
founded  on  a  tort  or  offense  against  the  law,  and  it  is  not  made 
to  appear  that  since  the  entry  of  the  decree  under  which 
the  petitioner  is  now  claiming  he  has  become  an  unfit  or 
unsafe  person  to  have  the  care  and  control  of  his  minor  child ; 
and  it  is  admitted — at  least  tacitly — ^by  the  respondent  in  her 
return  that  she  could  not  establish  her  right  in  the  courts 
of  Connecticut  or  New  York,  to  the  relief  which,  three  thou- 
sand miles  away  from  the  place  where  the  diflSculties  between 
the  parties  arose,  she  hopes  to  get  in  the  courts  of  this  state. 
Under  these  circumstances  we  think  there  is  no  question  but 
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that  a  due  respect  for  the  orderly  administration  of  the  law, 
and  according  to  the  doctrine  of  comity  among  sister  states, 
requires  this  court  to  recognize  the  right  of  the  petitioner 
under  the  decree  of  the  court  of  the  state  of  Connecticut  here- 
inbefore referred  to,  to  the  custody  of  Byrd  Wilson  Wenman, 
Jr.,  the  said  minor. 

It  is  therefore  ordered  that  said  respondent  Louise  Ladew 
Nave,  forthwith  deliver  to  the  petitioner,  Byrd  Wilson  Wen- 
man,  Sr.,  the  said  minor  child  of  petitioner  and  respondent 


[CIt.  No.  1^12.    Second  Appellate  Diatrict.— May  9,  1M7.] 

MARGARET  WARD,  Respondent,  v.  HARRY  X  GOETZ 
et  al..  Appellants. 

Husband  and  Wife— Separation  Contract— Recovery  of  Monthly 
Payments — Waiver — Evidence — Appeal. — In  an  action  to  recover 
upon  an  agreement  made  between  a  hnaband  and  wife,  providing  for 
their  living  apart,  the  dismissal  of  a  pending  action  for  separata 
maintenance  and  the  pajment  to  the  wife  of  a  stated  monthly  snm 
00  long  as  thej  should  remain  married,  the  finding  of  the  trial  court 
upon  sufficient  evidence  that  the  wife  had  not  waived  her  right  to 
such  payments  is  conclusive  on  appeal. 

Id. — Estoppel — Pleading. — In  such  an  action,  where  it  is  claimed  that 
the  wife  was  estopped  to  claim  such  payments,  it  is  essential  that 
the  estoppel  be  pleaded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Louie  W.  Myers,  Judge. 

The  f ticts  are  stated  in  the  opinion  of  the  court. 

Ben  S.  Hunter,  and  Emmett  W.  Miller,  for  Appellanta 

Wesley  H.  Beach,  and  Chas.  C.  Polk,  for  Respondent. 

WORKS,  J.,  pro  tern. — This  is  an  appeal  from  the  judgment 

The  appellant  Qoetz  and  the  respondent  were  formerly 

husband  and  wife.     Some  time  prior  to  February  16,  1911, 

the  respondent  commenced  an  action  for  separate  maintenance 

against  her  husband.     On  the  date  mentioned  the  two  entered 
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into  an  agreement  to  live  apart,  the  instroment  also  provid- 
ing for  a  dismissal  of  the  maintenance  suit,  and  for  the  pay- 
ment by  the  husband  to  the  wife  of  the  sum  of  fifty  dollars 
each  month,  so  long  as  they  should  remain  married.  As  a 
part  of  the  same  transaction  the  appellant  Qoetz,  as  principal, 
and  the  appellant  Nebeker,  as  surety,  executed  to  respondent 
a  bond  in  the  sum  of  one  thousand  dollars,  securing  the  pay- 
ment of  the  monthly  installments.  In  December,  1913,  re- 
spondent obtained  a  divorce  by  decree  of  a  Nevada  court  and 
her  maiden  name  of  Ward  was  restored  to  her.  With  the 
payment  of  January,  1913,  Ooetz  ceased  meeting  the  install- 
ments agreed  by  him  to  be  paid  to  his  wife,  and  this  action 
was  commenced  to  recover  on  the  bond  for  the  payments  due 
from  that  time  forward.    The  plaintiff  had  judgment. 

The  first  contention  made  by  the  appellant  is  that  Miss 
Ward  has  waived  her  right  to  collect  the  installments  and 
that  she  is  estopped  to  claim  them.  It  appears  that  there  was 
pending  in  California  a  suit  for  divorce  brought  by  the  hus- 
band at  the  same  time  that  the  Nevada  action  was  in  the 
courts  of  that  state.  One  C.  N.  Gary,  a  Nevada  lawyer,  was 
counsel  for  the  wife  in  the  action  in  that  jurisdiction.  At  a 
certain  stage  of  the  Nevada  litigation  Gary  became  fearful 
that  the  California  case  might  first  reach  a  conclusion  and 
wrote  Ben  S.  Hunter,  Goetz's  California  lawyer,  as  follows: 

**I  will  procure  from  Marguerite  W.  Goetz  and  deliver  in 
escrow  an  agreement  that  in  the  event  that  a  continuance  for 
2  days  be  stipulated  in  the  action  of  Ooetz  v.  Ooetz  pending 
in  the  Sup.  Ct.  of  L.  A.  County,  California,  she  will  release 
Harry  X.  Goetz  from  all  liability  for  back  payments  or  ali- 
mony under  the  property  settlement  made  at  the  dose  of  the 
former  litigation." 

After  the  writing  of  this  communication  Gary  had  a  con- 
ference with  Hunter  in  Los  Angeles  about  the  proposed  con- 
tinuance of  the  California  case,  and  a  continuance  was  then 
had,  although  there  was  no  agreement  delivered  in  escrow, 
or  ever  entered  into,  by  Miss  Ward  releasing  Goetz  from  his 
liability  to  pay  the  monthly  installments.  Nevertheless,  it 
is  claimed  that  a  waiver  and  an  estoppel  arose  against  re- 
spondent because  of  the  granting  of  the  continuance,  follow- 
ing upon  the  letter  from  Gary  and  the  conference  between 
him  and  Hunter.  It  is  not  necessary  to  proceed  to  the  dis- 
cussion of  legal  questions  in  connection  with  the  claims  of 
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waiver  and  estoppel  We  need  not  be  concerned  as  to  whether 
Qary  had  authority  to  act  for  Miss  Ward  in  the  premises. 
The  letter  certainly  was  not  a  waiver  of  her  right  to  the 
installments,  granting  that  he  had  such  authority.  Whether 
a  waiver  resulted  from  the  conference  between  Qary  and 
Hunter,  again  granting  Gary's  authority,  depends  upon  what 
was  said  there,  and  the  finding  of  the  trial  court  is  with  re- 
spondent on  that  question.  That  finding  is  amply  supported 
by  the  testimony  of  Qary,  and  Hunter  did  not  take  the  stand. 
As  to  the  question  of  estoppel,  it  is  enough  to  say  that  no  es- 
toppel was  pleaded.  (Carpenter  v.  Markham,  172  CaL  112, 
[155  Pac.  644].) 

The  trial  court  found  that  the  parties  had  stipulated  in  open 
court  ''that  the  only  issue  to  be  tried  was  whether  the  plain- 
tiflf  had  waived  her  right  to  said  monthly  payments  from  and 
after  the  fifteenth  day  of  January,  1913,''  and  exception  is 
taken  to  the  finding  as  not  supported  by  the  evidence.  The 
point  is  without  merit.  Soon  after  the  trial  commenced  and 
immediately  after  respondent  had  testified  that  Gk>etz's  last 
payment  to  her  was  the  one  due  on  the  day  mentioned  in  the 
finding,  counsel  for  appellants  volunteered  the  following  state- 
ment, ''There  is  only  one  question,  as  I  understand,  and  that 
is  whether  she  has  waived  future  payments.  The  fact  that 
the  agreement  was  executed  and  the  action  that  was  then 
filed  was  dismissed  is  admitted."  To  this  remark  counsel  for 
Miss  Ward  responded,  "All  right,"  and  proceeded  with  the 
examination  of  the  witness.  The  colloquy  between  counsel 
was  in  effect  a  stipulation  and  the  language  of  the  finding  is 
a  correct  presentation  of  the  actual  occurrence. 

The  appellant  objects  to  certain  rulings  of  the  trial  court 
in  admitting  and  excluding  evidence,  but  it  appears  to  us  that 
none  of  them  was  erroneous. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[CWm.  No.  872.    Thira  AppeUate  DistHct.— May  9,  1917.]. 

THE  PEOPLE,  Respondent,  v.  JEFF  MABBIER,  AppeUant 

CaiMiNAL  Law— <Jhanob  of  Plaos  of  Tbial— Bias  and  Pebjudici — 
Appeal. — An  application  to  change  the  place  of  trial  of  a  criminal 
action  on  the  ground  that,  owing  to  the  bias  and  prejudice  againat 
the  defendant  throughout  the  eountj,  the  defendant  could  not  haTO 
a  fair  and  impartial  trial  therein,  is  addressed  to  the  sound  discretion 
of  the  trial  court,  and  where  error  is  assigned,  a  clear  case  should 
be  shown  by  the  record,  or  the  appellate  court  will  not  interfere. 

Id. — Impanelment  of  Jury— DisciiOsuBB  of  Facts  Wabrantino  Bk- 
NBWAL  OF  Motion— Peocedube.— Where  facts  are  disclosed  at  the 
impanelment  of  the  jury  which  would  warrant  a  renewal  of  the 
motion  for  a  change  of  the  place  of  trial,  such  renewal  seems  to  he 
a  proper  proceeding. 

Id. — Examination  of  Jubobs — Unwabbanted  Infebbnob  of  Bias. — An 
inference  of  bias  and  prejudice  against  the  defendant  throughout  the 
county  is  not  warranted  from  the  fact  that  ten  out  of  thirty-nine 
talesmen  examined  in  a  county  having  a  population  of  about  six  thou- 
sand were  shown  to  possess  such  bias  and  prejudice. 

Id. — Opinions  of  Jurobs — Contbadiotoby  Answebs — ^Duty  of  Trial 
GouBT. — In  the  impanelment  of  a  jury  where  talesmen  give  contra- 
dictory  answers  to  questions  as  to  their  ability  to  disregard  opinions 
which  they  have  formed  as  to  the  defendant's  guilt  based  upon  news- 
paper reports  and  public  rumors,  it  is  the  duty  of  the  trial  court  to 
decide  which  of  the  answers  most  truly  show  the  jurors'  minds,  and 
its  decision  is  binding  on  the  appellate  courts. 

Id.— Evidence — Change  in  Testimony — Impeachment — Foundation.— 
In  a  criminal  action  a  witness  who  testified  differently  at  the  trial 
from  what  he  testified  to  upon  a  former  trial  cannot  be  impeached  by 
the  introduction  of  his  former  testimony,  where  no  foundation  waa 
laid  for  such  impeachment  while  he  was  on  the  witness-stand, 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Modoc  County,  and  from  an  order  denying  a  new  triaL  Clar- 
ence A.  Raker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jamison  &  Wylie,  and  Q.  P.  Johnson,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 
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CHIPMAN,  P.  J.— Information  wag  laid  by  the  district 
attorney  of  Modoc  County  charging  defendant  with  the  crime 
of  rape  upon  a  female  person  under  the  age  of  eighteen  years. 
He  was  convicted  by  the  jury  and  was  sentenced  by  the  court 
to  imprisonment  in  the  state  prison  for  the  period  of  forty- 
seven  years.  The  appeal  is  from  the  judgment  of  conviction 
and  from  the  order  denying  motion  for  a  new  trial. 

,  The  sufiSciency  of  the  evidence  to  justify  the  verdict  is  not 
called  in  question.  The  point  most  strongly  urged  for  a  re- 
versal is  that  the  court  erred  in  denying  defendant's  motion, 
made  under  section  1033  of  the  Penal  Code,  to  change  the 
place  of  trial  to  some  county  other  than  Modoc,  on  the  ground 
that,  owing  to  the  bias  and  prejudice  against  him  throughout 
the  county,  defendant  could  not  have  a  fair  and  impartial 
trial  in  that  county. 

It  appeared  that  defendant's  conviction  was  upon  the  third 
trial  for  the  same  crime,  and  that  at  the  two  former  trials 
there  were  disagreements,  the  jury  standing  eleven  for  con- 
viction and  one  for  acquittal.  An  application  for  the  change 
of  the  place  of  trial  was  made  and  denied  before  the  second 
trial  and  again  before  the  third  trial  began.  The  application 
was  also  made  and  denied  after  defendant  had  exhausted  his 
peremptory  challenges  but  before  the  jury  was  completed. 
The  second  and  third  applications  were  made  upon  affidavits, 
newspaper  clippings,  and  the  record  in  the  case  used  at  the 
hearing  of  the  first  application,  the  only  additional  matter 
being  a  newspaper  article  published  after  the  second  trial. 
It  was  shown  that  the  comment  upon  the  former  trial  by 
the  three  principal  newspapers  published  in  Modoc  County 
were  of  such  character  as  would  have  a  tendency  to  prejudice 
the  readers  of  these  papers  against  defendant  in  so  far  as 
newspaper  articles  might  influence  their  readers,  and  it  ap- 
peared that  these  papers  circulated  very  generally  throughout 
the  county  and  were  read  by  many  people,  and,  in  affidavits 
submitted  at  the  hearing,  the  opinion  was  expressed  that  these 
newspaper  articles  had  created  such  a  widespread  feeling 
of  bias  and  prejudice  against  defendant  as  to  prevent  his 
having  a  fair  and  impartial  trial  in  Modoc  County.  Affidavits 
of  citizens  residing  in  different  parts  of  the  county  were  read, 
in  which  affiants  stated  that  they  had  talked  with  many  resi- 
dents of  the  county  and  from  what  they  had  learned  in  these 
conversations  they  were  convinced  that  defendant  could  not 
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have  a  fair  trial  in  that  county.  Cioanter-affidayits  were  sub- 
mitted by  the  people  stating  that  aflSants  were  widely  ac- 
quainted with  the  residents  of  the  county  and  had  talked  with 
many  people  in  various  parts  of  the  county  since  the  first 
trial,  and  that  they,  aflSants,  ''had  no  knowledge  of  any  bias 
or  prejudice  existing  against  defendant  in  said  county  or 
among  the  citizens  of  said  county,"  and  from  their  knowledge 
derived  from  meeting  and  talking  with  citizens  of  the  county, 
affiants  expressed  the  opinion  "that  defendant  could  have  as 
fair  a  triid  in  Modoc  County  as  elsewhere." 

The  statements  in  the  affidavits,  both  in  support  of  and 
against  the  motion,  were  by  persons  having  apparently  equal 
opportunity  to  form  an  opinion  as  to  whether  or  not  a  fair 
trial  could  be  had  in  Modoc  County.  Specific  instances  of 
persons  having  been  or  being  influenced  adversely  to  defend- 
ant by  the  newspaper  articles  referred  to  are  wanting.  No 
affiant  mentioned  the  name  of  any  person  with  whom  he  had 
talked  or  that  any  named  person  exhibited  hostility  to  defend- 
ant; nor  did  any  affiant  furnish  the  court  with  facts  from 
which  the  court  could  intelligently  determine  the  value  to  be 
given  to  the  opinion  of  affiant.  This  is  equally  true  of  all 
the  affidavits,  for  they  are  but  the  expression  of  opinions  and 
conclusions  of  affiants,  "after  having  talked  with  many  citi- 
zens of  the  county."  The  newspaper  clippings  show  that 
they  went  much  beyond  a  report  of  the  evidence,  condemning 
by  name  in  severe  terms  the  juror  who  voted  for  acquittal. 
In  one  of  these  newspapers  it  was  stated  that  the  district 
attorney  had  "the  case  of  this  juror  under  advisement  and 
an  example  may  be  made  of  him."  But  the  affidavits  did 
not  make  clear  that  these  comments  of  the  newspapers  had  so 
poisoned  or  influenced  the  minds  of  the  citizenry  of  the  county 
generally  as  to  make  it  unlikely  that  a  fair  and  impartial 
trial  could  be  had  in  that  county. 

Applications  such  as  this  are  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and,  as  was  said  in  People  v.  Ootd- 
enson,  76  Cal.  328,  339,  [19  Pac.  161,  166] :  "Where  error  is 
assigned  a  clear  case  should  be  shown  by  the  record,  or  this 
court  will  not  interfere.  The  court  below  was  then  in  a 
better  position  to  weigh  the  statements  of  the  parties  and  to 
determine  the  truth  than  this  court  ia  now." 

Where  facts  are  disclosed  at  the  impanelment  of  the  jury 
which  would  warrant  a  renewal  of  the  motion  for  a  change 
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of  the  place  of  trial,  such  renewal  seems  to  be  a  proper  pro- 
ceeding. (People  V.  Staples,  149  Cal.  405,  412,  [86  Pac. 
886].)  Our  attention  is  called  to  the  fact  that  ''at  this  trial 
thirty-nine  talesmen  were  examined  before  a  jury  of  twelve 
men  to  try  the  defendant  were  secured.  Ten  of  these  talesmen 
whose  residences  are  scattered  throughout  Modoc  County 
swore  upon  their  voir  dire  that  they  could  not  give  the  de- 
fendant a  fair  and  impartial  trial,  on  account  of  their  bias 
and  prejudice."  It  is  stated  that  the  population  of  Modoc 
County  is  about  six  thousand.  It  does  not  appear  to  us  that 
the  number  of  talesmen  examined  was  unusually  large  or  that 
the  fact  that  ten  out  of  this  number  disqualified  themselyes 
on  the  ground  of  bias  would  justify  the  inference  sought  to 
be  drawn  from  it.  We  cannot  say  that  the  court  abused  its 
discretion  in  overruling  defendant's  motion. 

Error  of  the  court  is  claimed  in  overruling  defendant's 
challenge  for  cause  against  Talesman  Osmund  Batcliffe  and 
sustaining  plaintiff's  challenge  against  W.  C.  Clark.  Bat- 
cliffe was  examined  at  great  length  on  his  voir  dire,  in  the 
course  of  which  he  stated  that  he  had  formed  an  opinion  in 
the  case  unfavorable  to  defendant  and  that  his  ''mind  was 
set";  that  his  opinion  was  formed  from  rumors;  that  he  had 
not  talked  with  any  witness  in  the  case  nor  with  any  of  the 
former  jurors.  "Q.  And  you  have  made  up  your  mind  that 
if  you  were  accepted  as  a  juryman  you  would  be  against  himf 
A.  Yes,  sir.  Q.  If  you  were  sworn  to  try  the  case  you  would 
be  against  himt  A.  My  mind  is  made  up."  At  this  point 
the  challenge  was  interposed.  In  reply  to  questions  by  the 
district  attorney,  Eatcliffe  stated  that  he  had  not  talked  with 
any  witness  and  had  formed  an  opinion  from  "current  talk." 
He  was  asked  if  he  would  try  the  case  "upon  those  rumors, 
or  try  it  upon  the  evidence  introduced  here.  A.  Well,  I  don't 
think  there  would  be  any  evidence  to  change  my  mind  at  all. 
...  Q.  Is  it  your  understanding  that  you  are  to  try  the  case 
upon  the  evidence  and  not  upon  rumors  ?  A.  Yes,  sir.  Q.  If 
you  were  accepted  as  a  juror,  wouldn't  you  try  the  case 
upon  the  evidence!  A.  Well,  I  don't  know."  He  testified 
that  if  he  was  himself  upon  trial  he  would  accept  a  juror  in 
his  frame  of  mind  and  that  "if  the  evidence  should  not  be 
like  what  he  had  heard  he  would  go  according  to  the  evi- 
dence"; that  he  had  no  prejudice  against  defendant  person- 
aUy,  and  that  he  "could  give  the  defendant  a  fair  and  impar- 
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tial  trial  on  the  evidence.  The  Court:  Do  you  understand, 
Mr.  Rateliffe,  that  when  you  are  sworn  as  a  juror,  it  is  your 
duty  to  try  the  ease  upon  the  evidence  presented  here  alone, 
and  not  upon  public  rumor;  do  you  understand  that  to  be 
the  lawt  A.  Yes,  sir.  Q.  If  you  were  accepted  as  a  juror 
in  this  case,  would  you  try  it  solely  upon  what  you  hear  in 
court,  upon  the  evidence  only?  A.  Yes,  sir;  I  would  have 
to."  He  also  testified  that  notwithstanding  any  opinion  he 
then  had  he  would  lay  aside  that  opinion  and  try  the  case 
solely  on  the  evidence.  '*Mr.  Jamison  (Defendant's  Attor- 
ney) :  Q.  Mr.  Ratclifife,  if  that  opinion  is  in  your  mind,  it 
is  a  strong  opinion,  and  it  would  go  with  you  into  the  jury- 
box,  and  after  they  began  to  introduce  evidence,  would  it  nott 
A.  No,  I  think  I  could  go  according  to  the  evidence.  Q.  But 
you  would  have  that  opinion  until  suflScient  evidence  has  been 
introduced  to  overcome  it?  A.  Yes,  sir.  Q.  You  have  a  strong 
fixed  opinion  in  your  mind  that  this  defendant  is  guilty  f 
A.  No,  I  could  not  say  that.  Q.  Do  you  think  you  could  lay 
that  opinion  aside  and  try  the  case  wholly  on  the  evidence, 
or  would  that  opinion  influence  yout  A.  No,  I  don't  think 
so.  I  don't  think  it  would  influence  me.  The  Court:  The 
eliallenge  is  disallowed."  Ratclifife  was  stiU  further  inter- 
rogated: *'Mr.  Wylie  (Defendant's  Attorney):  Q.  Mr.  Rat- 
clifife, do  you  understand  that  under  the  law  a  man  is  pre- 
sumed to  be  innocent  until  his  guilt  is  proven!  A.  Yes,  sir. 
Q.  Would  you  accord  the  defendant  the  benefit  and  protection 
of  that  law  if  you  were  accepted  as  a  juryman  t  A.  Yes,  sir. 
Q.  Would  you  insist  that  the  people  in  this  case  prove  his 
gruilt  to  a  moral  certainty  and  beyond  a  reasonable  doubt 
before  you  find  him  guilty  t  A.  Yes,  sir.  Q.  And  you  will 
do  80?  A.  Yes,  sir.  Q.  Will  you  try  this  case  on  the  evi- 
dence and  nothing  else  t  A.  Sure.  Q.  Will  you  take  the  law 
regulating  and  controlling  this  case  from  the  court,  as  in- 
structed by  the  court  from  his  instructions?  A.  Yes,  sir. 
.  .  .  Q.  Will  you  try  this  case  irrespective  of  outside  opinion 
or  what  the  public  might  say?  A.  I  would  act  according  to 
the  evidence."  Ratclifife  was  one  of  the  first  twelve  called 
to  the  jury-box  and  was  peremptorily  challenged  by  defendant. 
In  the  case  of  People  v.  Ryan,  152  Cal.  364,  371,  [92  Pac. 
853,  856],  certain  jurors  impaneled  to  try  the  case  gave  con- 
tradictory answers  upon  the  subject  of  their  ability  to  dis- 
regard opinions  as  to  defendant's  guilt,  which  they  had  formed 
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from  newspaper  reports  and  public  rumors.  Said  the  court: 
**Many  persons,  competent  as  jurors,  have  not  given  much 
attention  to  such  subjects,  are  inexperienced  as  witnesses,  and 
are  unable  readily  to  comprehend  the  force  and  effect  of  the 
language  in  which  such  questions  are  couched,  and  they  gen- 
erally answer  without  reflection  as  to  the  effect  of  their  own 
words.  Such  contradictions  are  by  no  means  infrequent,  if, 
indeed,  they  are  not  the  rule,  rather  than  the  exception.  The 
trial  court  must  decide  which  of  the  answers  most  truly  shows 
the  juror's  mind.  It  should,  of  course,  be  liberal  in  giving 
the  defendant  and  the  people  the  benefit  of  any  doubts  that 
may  arise  as  to  the  fairness  of  the  juror  or  his  ability  to  lay 
aside  preconceived  impressions  and  should  excuse  the  juror 
if  such  doubt  is  created.  But  where  there  are  such  contra- 
dictions, its  decision  is  binding  upon  this  court.'*  (Citing 
cases.) 

It  is  urged  that  the  examination  of  Juror  Clark  showed  a 
similar  state  of  mind  to  that  of  Ratcliffe's,  except  that  he  had 
formed  an  opinion  favorable  to  defendant  and  that  to  be 
consistent  the  court  should  have  refused  the  district  attorney's 
challenge  of  Clark  for  cause.  What  was  said  as  to  the  ruling 
in  Ratcliffe's  case  applies  to  Clark's.  The  trial  court  was 
charged  with  the  duty  of  resolving  the  contradictions  in  the 
answers  of  these  jurymen  and  ''its  decision  is  binding  upon 
this  court."  The  foregoing  will  apply  equally  to  Jurymen 
Dannhauser  and  McDaniels,  the  latter  having  been  called  as 
a  juror  after  defendant  had  exhausted  his  peremptory  chal- 
lenges. 

Error  is  assigned  because  of  the  refusal  of  the  court  to  allow 
defendant's  attorney,  Wylie,  to  testify  that  he  had  a  con- 
versation with  the  father  of  the  complaining  witness  the  day 
after  the  alleged  assault,  "about  having  an  examination  of 
Mary  to  determine  whether  or  not  sexual  intercourse  had 
been  had  with  her";  and  whether  or  not  at  the  preliminary 
examination  of  defendant  he  applied  to  the  court  for  an  exam- 
ination  of  this  kind  by  a  competent  physician.  The  record 
shows  that,  upon  stipulation  of  counsel  and  by  order  of  the 
court,  eight  days  after  the  alleged  offense  was  committed, 
such  an  examination  was  made  by  three  physicians  and  their 
testimony  appears  in  the  record.  We  see  no  prejudicial  error 
in  the  ruling. 

The  witness,  Frank  Ilardin,  a  boy  of  fifteen  years  of  ago, 
testified  at  a  former  trial  that  he  followed  the  defendant  and 
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the  prosecuting  witness  and  saw  them  at  the  place  where  the 
crime  was  allefred  to  have  been  committed,  and  that  nothing 
of  the  kind  happened  there.  When  called  at  the  present  trial, 
to  the  disappointment  and  surprise  of  defendant's  attorney, 
he  said  he  was  not  at  this  place,  and  admitted  that  he  did  not 
tell  the  truth  at  the  former  trial.  Hardin  left  the  witness- 
stand  and  was  not  again  recalled.  Attorney  Wylie  was  sworn 
and  asked  to  state  whether  or  not,  just  before  being  called  as  a 
witness,  Hardin  had  not  stated  that  his  testimony  would  be 
the  same  as  at  the  former  trial.  Objection  was  made  and  sus- 
tained that  no  proper  foundation  for  Hardin's  impeachment 
had  been  laid.  An  offer  was  then  made  to  introduce  the  tes- 
timony of  Hardin  given  at  the  last  trial.  The  ruling  was  not 
error.  No  foundation  was  laid  while  Hardin  was  on  the  stand 
as  a  witness  for  his  impeachment  The  reading  of  his  former 
testimony  was  properly  refused.  To  have  warranted  its  being 
read  to  the  jury,  Hardin's  attention  should  have  been  called 
to  it,  and  he  should  have  been  asked  if  he  made  the  answers 
theretofore  given  by  him.  Upon  his  denial  it  would  have  been 
permissible  to  show  that  he  testified  as  claimed  by  defendant 
at  the  former  trial. 

Witness  L.  F.  Gill  was  called  by  defendant  and  the  follow- 
ing questions  were  asked:  **Q.  I  will  ask  you  to  state  whether 
or  not  at  that  time  he  stated  to  you  that  he  had  followed  Jeff 
Mabrier  and  Mary  Ostrom  across  the  field,  where  they  had 
gone  to  the  place  where  it  is  alleged  that  the  rape  was  com- 
mitted upon  the  girl,  and  that  no  such  act  had  been  com- 
mitted. Q.  I  will  ask  you  what  he  told  you  or  said  to  you  in 
reference  to  the  act  charged  in  this  case  and  whether  such  act 
had  been  committed  or  not."  Objection  that  no  proper  foun- 
dation  had  been  laid  and  that  the  questions  were  incompetent, 
immaterial,  and  leading  was  sustained.  Clearly,  inasmuch  as 
no  question  had  been  asked  the  witness  Hardin  which  would 
serve  as  a  foundation  for  the  impeaching  questions  pro- 
pounded, the  court  properly  sustained  the  objection. 

The  judgment  and  order  are  aflSrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  5, 1917. 


Digitized  by 


Google 


May,  1917.]  Pboplb  v.  Pbalt.  605 


[CWm.  No.  366.    Thira  AppeUate  BiBtrict.— May  9,  191T.1 

THE  PEOPLE,  Respondent,  v.  RICHARD  W.  FBALT, 

Appellant 

Cbiional  Law — ^Indiotmsnt— SumcisNor  of  Evtoenob— Question  not 
Bkvibwable.— While  it  is  true  that  section  &19  of  the  Penal  Code 
provides  that  the  grand  jury  can  reeeiTe  none  but  legal  evidenee,  and 
the  best  evidence  in  degree,  to  the  exclusion  of  hearsay  or  secondary 
evidence,  and  while  it  is  also  true  that  section  921  declares  that  such 
body  ought  to  find  an  indictment  when  all  the  evidence  before  them, 
taken  together,  if  unexplained  or  uncontradicted,  would,  in  their 
judgment,  warrant  a  conviction,  jet,  there  is  no  method  provided  for 
revising  the  action  of  the  grand  jury  in  finding  an  indictment  on  the 
ground  that  there  was  not  sufficient  evidence  to  support  it 

Id. — ^BXTBNINO  or  InSUEBD  BunJ)IN0-^0N8PIBA0Y — EVTOENCE — STATE- 
MENTS AND  Transactions  or  CoNrEDEBATES. — Where,  in  a  prosecu- 
tion for  the  crime  of  burning  an  insured  building  with  intent  to  de- 
fraud the  insurance  company,  the  theory  of  the  people  at  the  trial 
was  that  the  burning  was  the  climax  of  a  conspiracy  eoncocted  by 
the  defendant,  his  wife,  other  members  of  his  family  and  a  third 
party,  it  is  proper  to  admit  conversations  and  transactions  of  the 
alleged  conspirators  relative  to  the  conspiracy  after  its  formation 
and  before  the  consummation  of  its  object,  regardless  of  whether 
the  defendant  was  present  when  they  occurred. 

Id. — Defendant  as  a  Witness — Impeachment  op  Character. — ^Where 
a  defendant  in  a  criminal  case  testifies  in  his  own  behalf,  he  for  the 
time  being  removes  from  himself  the  character  of  a  defendant,  and 
takes  on  that  of  a  witness,  and  his  character  as  a  witness  for  truth, 
honesty,  and  integrity  may  be  impeached  like  that  of  any  other 
witness. 

Id. — Consideration  of  Testimony  of  Defendant — ^Evidenos — Harm- 
less Ebrob. — An  instruction  that  the  jury  should  fairly  and  im- 
partially consider  the  testimony  of  the  defendant,  and  if  it  pro- 
duced conviction,  they  should  act  upon  it,  otherwise  they  might 
reject  it,  is  not  prejudicially  erroneous,  where  the  evidence  of  the 
defendant's  guilt  is  clear  and  convincing. 

Id, Circumstantial    Evidence  —  Instruction. — An    instruction   that 

circumstantial  evidence  may  consist  of  incriminatory  admissions 
made  by  one  accused  of  crime,  plans  laid  for  the  commission  of 
the  crime  by  the  accused,  such  as  putting  himself  in  a  position  to 
commit  it — ^in  short,  any  act,  declaration,  or  circumstance  admitted 
in  evidence  tending  to  connect  the  accused  with  the  commission  of 
the  crime — ^is  not  an  instruction  on  matters  of  fact. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County,  and  from  an  order  denying  a  new  triaL  Henry  C. 
Gesf  ord,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  S.  Bell,  Charles  J.  Heggerty,  and  Knight  &  Heggerty,  fop 
Appellant. 

IT.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Deputy 
Attorney-General,  for  Respondent. 

HART,  J. — The  defendant  was  indicted  by  the  grand  jury 
of  Napa  County  for  the  crime  of  "willfully  and  feloniously 
burning,  injuring,  and  destroying  property  with  the  felonious 
intent  to  injure,  prejudice,  damage,  and  defraud  the  insurer'* 
of  said  property.  Thereafter  he  was  put  upon  his  trial  there- 
under, and  was  convicted  by  the  jury  of  the  crime  as  so 
charged,  and  he  appeals  from  the  judgment  of  conviction  and 
the  order  denying  him  a  new  trial. 

The  law  upon  which  the  indictment  was  founded  is  to  be 
found  in  section  548  of  the  Penal  Code,  whose  language  is  as 
follows : 

**  Every  person  who  willfully  bums,  or  in  any  other  manner 
injures  or  destroys  any  property  which  is  at  the  time  insured 
against  loss  or  damage  by  fire  or  by  any  other  casualty,  with 
intent  to  defraud  or  prejudice  the  insurer,  whether  the  same 
be  the  property  of  or  in  possession  of  such  person  or  of  any 
other,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  ten  years." 

Following  what  is  conceived  to  be  the  more  orderly  course 
in  this  case,  the  story  of  the  alleged  crime,  as  it  was  developed 
by  the  evidence,  should  first  briefly  be  narrated. 

It  should  first  be  explained  that  the  theory  of  the  people  at 
the  trial  and  in  the  prosecution  of  the  defendant  was  that 
the  burning  of  the  building  was  the  climax  of  a  conspiracy 
concocted  by  Fealy,  his  wife,  other  members  of  his  family, 
and  one  Will  Dodson,  and  that  the  motive  for  the  act  was  to 
secure  the  insurance  which  had  been  placed  upon  the  building 
and  its  contents. 

The  crime  charged  was  committed  on  the  twenty-third  day 
of  September,  1913,  at  about  8  o'clock  in  the  evening.  The 
property  alleged  to  have  been  set  on  fire  and  burned  by  the 
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accused  was  a  dwelling-house,  situated  at  the  corner  of  Hud- 
son Avenue  and  Main  Street,  in  the  city  of  St.  Helena,  Napa 
County.  This  property  was  originally  owned  by  Mrs.  Mary 
Center,  the  mother  of  Mrs.  Laura  Ida  Fealy,  wife  of  the 
defendant.  Mrs.  Laura  Ida  Fealy  at  the  time  of  her  inter- 
marriage with  the  defendant,  on  the  twelfth  day  of  June,  1910, 
was  a  widow,  having  previously  been  the  wife  of  one  Oisin, 
by  whom  she  had  two  male  children,  Ernest  and  George,  aged, 
respectively,  at  the  time  of  the  trial,  about  twenty-two  and 
twenty-four  years. 

Mrs.  Center  conveyed  the  property  in  question  to  her 
daughter,  Mrs.  Fealy,  on  the  first  day  of  November,  1910. 
This  conveyance  was  a  deed  of  gift,  the  expressed  considera- 
tion being  love  and  affection.  On  the  eighteenth  day  of  July, 
1913,  Mrs.  Fealy  conveyed  said  property,  by  a  deed  of  grant, 
bargain,  and  sale,  for  the  nominal  consideration  of  ten  dol- 
lars, as  expressed  in  said  deed,  to  said  Will  Dodson,  a  resident 
of  the  city  and  county  of  San  Francisco.  On  the  eleventh  day 
of  November,  1915,  said  Dodson  reconveyed  the  property  to 
Mrs.  Fealy. 

The  facts  above  recited  concerning  the  several  transfers  of 
the  property  prior  to  the  burning  of  the  building  and  the  re- 
transfer  of  said  property  by  Dodson  to  Mrs.  Fealy  after  the 
burning  are,  as  may  readily  be  apprehended,  established  by 
record  evidence,  as  to  the  verity  of  which  no  question  is  raised. 
Further  facts  of  the  case,  a  brief  statement  of  which,  following 
an  orderly  course,  is  to  follow,  are  reasonably  deducible  from 
the  evidence  as  presented,  and  show  quite  conclusively  that 
the  verdict  is  well  supported,  although,  it  is  to  be  remarked, 
there  is  evidence  in  the  record  which,  if  believable,  would  sup- 
port a  conclusion  the  reverse  of  that  evidenced  by  the  verdict. 

For  several  years  prior  to  and  at  the  time  of  the  fire,  on  the 
twenty-third  day  of  September,  1913,  the  defendant  and  his 
wife,  together  with  the  latter  *s  mother,  Mrs.  Center,  and  two 
sons,  Ernest  and  George  Gisin,  resided  in  the  house  in  ques- 
tion. Upon  the  said  property  there  then  subsisted  an  encum- 
brance amounting  to  a  trifle  over  four  thousand  dollars.  On 
various  occasions  the  members  of  the  family  above  referred  to 
discussed  their  financial  affairs,  and  it  was  finally  suggested 
by  the  defendant  that  the  better  way  to  relieve  themselves  of 
their  financial  obligations  and  burdens  would  be  to  bum  the 
property,  secure  the  insurance,  and  with  the  money  so  ob- 
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tained  pay  off  their  indebtedness  and,  with  the  balance  of  the 
money,  set  themselves  up  in  the  ranching  business.  This 
proposition  was  frequently  discussed  among  the  members  of 
the  family,  and  on  several  occasions  when  Thomas  Pealy,  a 
brother  of  the  defendant,  was  present  As  a  part  of  the 
scheme  thus  proposed,  the  property  was,  as  above  shown, 
transferred  by  Mrs.  Fealy  to  Dodson.  The  insurance  on  the 
house  at  the  date  of  this  transfer  stood  in  the  name  of  Mrs. 
Center,  the  mother  of  Mrs.  Fealy.  Upon  the  conveyance  of 
the  property  to  Dodson,  the  latter,  accompanied  by  Mrs.  Fealy, 
went  to  the  local  agent  in  St  Helena  of  the  companies  issu- 
ing the  policies  of  insurance  on  the  property,  and  had  the  in- 
surance transferred  to  Dodson,  Mrs.  Fealy  at  the  same  time 
explaining  that  she  had  transferred  the  property  to  Dodson. 
On  this  same  occasion  Dodson  applied  for  and  received  addi- 
tional insurance  of  one  thousand  five  hundred  dollars  on  the 
contents  of  the  house,  that  is,  the  furniture  and  other  house- 
hold equipments.  As  the  property  then  stood,  the  aggregate 
insurance  on  the  house  and  its  contents  amounted  to  the  sum 
of  nine  thousand  dollars,  of  which  the  sum  of  six  thousand  dol- 
lars was  on  the  house  and  the  balance,  three  thousand  dollars, 
on  the  furniture  and  other  contents.  There  is  evidence  tend- 
ing to  show,  and  which,  in  fact,  if  believable,  does  show,  that 
the  house,  which  was  a  frame  two-story  building  and,  with  the 
exception  of  a  small  addition  built  to  it  in  recent  years,  an 
old  structure,  was  of  no  greater  value  than  of  the  sum  of  three 
thousand  five  hundred  dollars.  It  is  not  seriously  claimed 
that  the  furniture  and  other  contents  of  the  building  were  not 
of  the  value  of  the  sum  for  which  they  were  insured,  viz., 
three  thousand  dollars. 

After  the  last-mentioned  transaction  was  consummated,  the 
defendant  and  his  brother  proceeded  to  remove  the  furniture 
and  other  household  paraphernalia  from  the  building  to  the 
home  of  the  defendant's  father,  Thomas  F.  Fealy,  Sr.,  near 
Rutherford,  Napa  County,  and  distant  about  six  miles,  north- 
easterly, from  the  Hudson  Street  property,  or  the  property 
that  was  burned.  The  bulk  and  the  most  valuable  of  the  fur- 
niture, carpets,  silverware,  kitchen  utensils,  and  dining-room 
equipments  were  by  degrees  or  at  near  intervals  so  taken  to 
the  senior  Fealy 's  home  and  there  stored.  The  defendant 
then  placed  in  the  burned  house  a  quantity  of  old  furniture. 
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which  was  of  very  little  value,  and  scattered  it  about  the  house 
in  the  several  rooms  in  irregular  order. 

The  building  was  only  partly  damaged,  the  fire  having  been 
observed  and  an  alarm  thereof  given  in  time  to  enable  the  fire 
department  and  citizens  of  the  town  to  get  to  the  building  be- 
fore the  fire  had  made  much  progress  or  gained  any  con- 
siderable headway.  After  the  flames  were  extinguished  an 
examination  of  the  interior  of  the  house  very  plainly  disclosed 
that  some  four  or  five  fires,  originating  in  different  rooms  and 
parts  of  the  building  and  independently  of  each  other,  had 
started.  One  of  these  fires  was  started  in  the  attic  of  the 
building.  It  was  further  discovered  that  large-sized  holes  had 
been  punched  into  the  walls  of  some  of  the  rooms,  the  plaster- 
ing and  lathing  having  thus  been  broken  in  at  a  number  of 
different  places.  Into  these  holes  there  had  been  placed  or 
stuffed  a  large  quantity  of  old  newspapers,  excelsior,  evidently 
taken  from  an  old,  dilapidated  lounge  found  in  one  of  the 
rooms,  and  other  like  inflammable  materials. 

The  house  was  lighted  by  electricity  furnished  by  a  local 
power  company.  There  were  two  or  three  kerosene  oil  lamps 
in  the  house,  but  these  were  used  only  when  the  lighting  sys- 
tem was  temporarily  out  of  repair  or  in  defective  condition 
for  brief  periods,  as  from  heavy  rain  or  wind  storms.  It  was 
shown  by  an  expert  electrician  who  was  thoroughly  familiar 
with  the  electric  wiring  of  the  house,  and  who  minutely  ex- 
amined the  wires  and  their  connections  immediately  after  the 
fires  in  the  house  had  been  extinguished,  that  it  was  absolutely 
certain  that  the  fires  were  not  caused,  either  directly  or  indi- 
rectly, by  the  electrical  currents  transmitted  to  and  through 
the  wires  or  from  electricity  at  all. 

That  a  large  quantity  of  the  most  valuable  contents  of  the 
house  upon  which  insurance  had  been  placed  was  removed 
therefrom  at  different  times  by  the  defendant  prior  to  the 
fire  seems  to  have  been  very  clearly  shown.  The  Gisin 
brothers,  or  at  least  one  of  them,  testified  to  seeing  the  defend- 
ant take  the  furniture  from  the  house,  load  it  into  a  wagon, 
and  haul  it  away,  and  that  they  subsequently  saw  it  at  the 
home  of  the  elder  Fealy.  The  boys  were  corroborated  by 
other  witnesses,  who  saw  the  wagon  loaded  with  furniture 
leaving  the  Hudson  Street  house,  and  by  the  statement  of  the 
defendant  himself  to  one  of  said  witnesses  that,  Dodson  hav- 
ing bought  the  house  and  realty,  he  (defendant)  was  moving 
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the  furniture  away  to  be  stored  until  such  time  as  he  could 
settle  upon  a  farm  which  he  intended  quite  soon  to  take  over. 
In  fact,  the  circumstance  of  the  removal  of  the  furniture 
from  the  Hudson  Street  house  to  the  home  of  the  defendant's 
father  seems  to  have  been  quite  conclusively  shown  by  the 
production  in  court  at  the  trial  of  the  furniture,  etc.,  itself, 
it  having  been  further  shown  in  this  connection  that  the  officers 
of  the  law  had,  under  the  authority  of  a  search-warrant,  found 
the  furniture  and  taken  possession  thereof  at  the  home  of 
the  elder  Fealy. 

The  Gisin  brothers,  who  claimed  to  have  known,  from  its 
very  inception,  of  the  scheme  to  destroy  the  Hudson  Street 
property  by  fire,  after  the  removal  of  the  contents  of  the 
building  therefrom,  but  who  declared  that  they  were  forced 
to  secrecy  concerning  said  scheme  by  threats  of  the  defend- 
ant that,  if  he  went  to  jail  for  the  crime,  they  (the  Qisin 
boys)  would  go  with  him,  gave  exceedingly  damaging  testi- 
mony against  the  accused.  From  the  testimony  of  the  one 
or  the  other  or  both,  these  facts  were  elicited :  That  at  some 
time  prior  to  the  fire,  one  of  the  streets  upon  which  the  build- 
ing abutted  was  plowed  and  torn  up,  preparatory  to  the 
bituminizing  thereof,  and  that,  while  the  street  was  in  that 
condition,  the  defendant  remarked  to  one  of  the  boys  that 
**this  would  be  a  good  time  for  the  fire,  as  the  fire-engine 
could  not  get  down  near  the  house  and  put  the  fire  out"; 
that,  just  preceding  the  date  of  the  fire,  the  water  connection 
of  the  premises  with  the  city  water-mains  was  disconnected 
by  the  defendant,  and  this  for  the  avowed  purpose  of  cir- 
cumventing any  efforts  which  might  be  found  requisite  prop- 
erly to  combat  and  extinguish  the  fire ;  that,  on  the  night  of 
the  fire,  the  large  water-tank  maintained  on  the  premises 
was  dry  or  without  even  a  trace  of  water  therein ;  that  several 
days  before  the  fire,  the  defendant  was  in  one  of  the  rooms 
of  the  house,  engaged  in  experimenting  with  burning  candles 
to  determine,  as  he  declared  to  one  of  the  Gisins,  how  long 
it  would  require  a  lighted  candle  five  inches  in  length  to 
consume  itself  or  burn  to  the  end;  that  he  said  that  he  in- 
tended to  use  the  candles  for  the  purpose  of  setting  fire  to 
the  house,  by  placing  them  in  the  holes  in  the  wall  into  which 
paper  and  other  readily  combustible  material  had  been 
placed,  and  in  such  a  position  with  reference  to  said  material 
that  the  candles,  being  lighted,  would  in  a  brief  time  burn 
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down  to  the  material  and  thns  set  it  afire ;  that,  on  the  even- 
ing of  the  fire,  having,  according  to  other  witnesses,  left  the 
Hudson  Street  house  in  a  buggy,  accompanied  by  his  wife, 
at  about  6  o'clock,  the  defendant  two  hours  later  arrived  at 
the  ** Farrier  place,"  in  Conn  Valley,  Napa  County,  where 
the  Qisin  boys,  Mrs.  Center,  and  a  brother  of  the  latter  were 
then  temporarily  domiciled  in  an  "old  shack,"  as  one  of 
the  Gisins  described  the  structure ;  that  he  told  the  boys  that 
it  was  then  about  time  that  the  house  should  '*go  up,"  and 
that  if  they  would  go  up  "on  the  hill"  they  could  probably 
see  the  blaze  from  that  point;  that  the  defendant's  wife  com- 
menced to  cry  and  said,  "Yes,  he  set  the  house  on  fire";  that 
the  defendant  remained  at  the  Farrier  place  for  a  brief  time 
and  then  went  away. 

It  was  shown  that,  near  the  hour  of  10  o'clock  that  night, 
the  defendant  appeared  at  the  Hudson  Street  house  while 
many  of  the  people  that  had  been  attracted  to  the  place  by 
the  fire  were  still  there.  He  had  left  his  wife  in  the  buggy, 
and  himself  went  into  the  house,  where  he  met  a  man  named 
Beck.    He  asked  the  latter:  "What  is  the  matter — is  there  a 

firet"    Beck  replied:  "Well,  you  s ^n  of  a  b ^h,  can't 

you  see  that  the  house  is  on  firet"  to  which  the  defendant 
made  no  reply,  but  afterward  inquired  whether  the  piano  had 
been  saved.  Having  been  told  that  it  was  not,  he  immedi- 
ately left  the  house  without  going  into  any  other  room  than 
the  living-room,  where  the  above  conversation  took  place. 

Some  weeks  after  the  fire,  Dodson  filed  with  the  insurance 
companies  a  sworn  statement  of  the  loss,  and  included  in  said 
statement  was  a  detailed  list  of  the  furniture,  pictures,  silver- 
ware, and  other  contents  of  the  house,  upon  which  an  insur- 
ance of  three  thousand  dollars  had  been  placed  and  which, 
previously  to  the  fire,  had  been  removed  from  the  house  as 
above  indicated  and  described.  The  companies  carrying  the 
insurance  on  the  house  and  the  contents  refused  to  pay  the 
policies,  and  thereupon  suits  were  instituted  in  the  superior 
court  for  the  recovery  of  the  insurance  money. 

There  is  a  vast  amount  of  other  testimony  in  the  record 
than  that  from  which  the  foregoing  facts  are  extracted.  In 
fact,  the  testimony  covered  a  wide  range  of  topics,  all  bear- 
ing in  a  greater  or  less  degree  upon  the  charge  set  forth  in 
the  indictment,  and  disclosing  and  establishing  against  the 
accused  circumstances  of  the  most  incriminatory  character, 
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including  statements  by  the  defendant  which  involved,  in 
effect,  admissions  of  the  incendiary  origin  of  the  fire  and  his 
responsibility  therefor.  We  have,  however,  briefly  stated 
herein  enough  of  the  testimony  presented  before  the  jury  in 
support  of  the  charge  preferred  against  the  defendant  clearly 
to  show  that  the  verdict  stands  before  this  court  amply 
supported. 

It  is  not  seriously  urged  here,  though,  that  the  conclusion 
arrived  at  by  the  jury  as  indicated  by  the  verdict  is  not  sus- 
tained by  the  proofs.  It  is  claimed,  however,  that  the  de- 
fendant was  denied  a  legal  trial  for  these  reasons,  generally 
stating  them:  (1)  That  a  large  amount  of  the  evidence  pre- 
sented before  the  grand  jury,  and  upon  which  the  indictment 
was  founded,  was  irrelevant  and  incompetent,  and  that  there 
was  not  suflScient  competent  proof  adduced  before  that  body 
to  warrant  the  finding  of  the  indictment;  that  therefore  the 
trial  court  erred  in  denying  the  motion  of  the  accused  to  set 
aside  the  indictment;  (2)  that  the  court  erred  in  admitting 
certain  testimony  to  which  objection  was  made  by  the  ac- 
cused; (3)  that  the  charge  of  the  court  involved  an  erroneous 
and  prejudicial  statement  of  the  law  in  certain  indicated 
particulars.  These  propositions  will  now  be  considered  in 
the  order  in  which  they  are  thus  stated. 

1.  We  are  not  prepared  to  say  that  the  testimony  taken  be- 
fore the  grand  jury  was  not  of  a  character  to  warrant  the 
indictment  of  the  accused.  It  is  true  that  the  investigation 
before  that  body  was  not  as  full  and  complete  as  was  the 
trial,  and  that  many  facts  and  circumstances  brought  out  at 
the  trial  were  not  developed  before  the  grand  jury ;  still,  the 
fact  of  the  removal  by  the  defendant  of  the  furniture,  etc., 
from  the  house  shortly  before  the  fire,  the  fact  that  certain 
oil  paintings  which  had  been  hung  from  the  walls  of  the 
house  before  the  fire  and  some  furniture  were  found  stored 
in  the  "tank-house*'  after  the  fire,  the  fact  that  holes  had 
been  bored  in  the  walls  and  paper  and  other  inflammable 
materials  stuffed  in  said  holes,  the  fact  that  several  fires, 
evidently  starting  independently  of  each  other,  broke  out  in 
the  house  and  in  different  rooms,  and  the  fact  of  the  securing 
of  additional  insurance  on  the  furniture,  etc.,  which  was 
removed  from  the  house,  were  all  brought  to  the  attention  of 
the  inquisitorial  body.  In  addition  to  these  facts,  the  actions 
of  the  defendant  and  his  wife  prior  to  and  on  the  day  and 
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evening  of  the  fire  were  shown,  thus  disclosing  conduct  on 
their  part  which,  when  considered  in  connection  with  the  cir- 
cumstance of  the  burning  of  the  house,  was,  to  say  the  least 
of  it,  of  a  very  suspicious  character. 

But  conceding,  for  the  purpose  only  of  the  decision  of  the 
point  now  before  us,  that  the  testimony  so  heard  was  entirely 
incompetent  and  in  any  event  entirely  insuflScient  to  justify 
the  indictment,  yet,  under  the  law,  an  appellate  court  cannot 
review  that  question  to  any  purpose.  It  is  true  that  section 
919  of  the  Penal  Code  provides  that  the  grand  jury  can  re- 
ceive none  but  legal  evidence,  and  the  best  evidence  in  degree, 
to  the  exclusion  of  hearsay  or  secondary  evidence.  It  is  also 
true  that  section  921  of  said  Code  declares  that  **the  grand 
jury  ought  to  find  an  indictment  when  all  the  evidence  before 
them,  taken  together,  if  unexplained  or  uncontradicted, 
would,  in  their  judgment,  warrant  a  conviction,"  which,  no 
doubt,  also  means  that,  unless  the  evidence  is  such  as  is  thus 
described,  an  indictment  ought  not  to  be  returned,  although 
it  has  been  held  that  as  far  as  said  section  was  intended  to 
go  was  to  operate  **only  as  a  matter  of  advice  to  the  jury." 
(Staie  V.  Boyd,  2  Hill  (S.  C),  288,  [27  Am.  Dec.  376] ;  In  re 
Kennedy,  144  Cal.  634,  [103  Am.  St.  Rep.  117,  1  Ann.  Cas. 
840,  67  L.  B.  A.  406,  78  Pac.  34].)  It  has,  however,  re- 
peatedly been  held  in  this  state  that  there  is  no  method  pro- 
vided for  revising  the  action  of  a  grand  jury  on  the  ground 
that  there  was  not  suflScient  evidence  to  support  it.  (In  re 
Kennedy,  144  Cal.  636,  [103  Am.  St.  Rep.  117,  1  Ann.  Cas. 
840,  67  L.  B.  A.  406,  78  Pac.  34]),  and  cases  therein  cited; 
Broheck  v.  Superior  Court,  152  Cal.  289,  [92  Pac.  646].  See, 
also,  Bishop  on  Criminal  Procedure,  sec.  872,  and  United 
States  V.  Reed,  2  Blatchf.  437,  [Fed.  Cas.  No.  16,134].)  In 
the  Kennedy  case  it  is  said:  "An  indictment  is  the  record  of 
the  action  of  a  judicial  body,  and  such  action  is  final  when 
there  is  no  appeal  therefrom  and  no  other  method  provided 
for  revising  it;  and  there  is  no  method  for  revising  it  on 
the  ground  that  there  was  not  sufficient  evidence  to  support 
it"  (citing  Bishop  on  Criminal  Procedure,  sec.  872;  State 
V.  Boyd,  2  HiU  (S.  C),  2^8,  [27  Am.  Dec.  376] ;  Smith  v. 
State,  61  Miss.  759;  Eight  v.  United  States,  Morris  (Iowa), 
407,  [43  Am.  Dec.  Ill] ;  United  States  v.  Reed,  2  Blatchf. 
437,  [Fed.  Cas.  No.  16,134] ;  Hammond  v.  State,  74  Miss.  214, 
[21  South.  149]). 
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In  all  the  cases  just  named,  the  question  was  reviewed  on 
appeal,  and  in  the  Kennedy  case,  supra,  our  supreme  court 
said  that:  "The  statutes  of  the  states  where  the  decisions 
above  referred  to  were  made  do  not  differ  materially  on  the 
subject  of  grand  juries  .  .  .  from  those  of  this  state/' 

2.  Counsel  for  the  defendant,  in  their  briefs,  make  a  gen- 
eral objection  that  a  mass  of  evidence  was  admitted  which 
involved  irrelevant  and  hearsay  testimony,  all  prejudicial  to 
the  substantial  rights  of  the  accused.  The  fact  is,  indeed,  that 
the  alleged  errors  of  which  the  defendant  thus  seeks  to  avail 
himself  here  are  not  pointed  out  with  that  definiteness 
essential  to  make  it  entirely  clear  what  particular  rulings  it 
is  claimed  the  court  erroneously  made  to  the  detriment  of 
the  accused.  But  we  are  able  to  gather  from  the  briefs  that 
it  is  the  daim  that  all  the  testimony  relating  to  the  several 
transfers  of  the  property,  when  those  transactions  were  not 
carried  on  or  discussed  in  the  presence  of  the  defendant, 
was  hearsay  and  incompetent;  that  the  testimony  relative  to 
the  insurance,  involving  the  statements  and  acts  of  Dodson, 
Mrs.  Fealy,  and  the  insurance  agents  and  adjusters,  made 
and  done  both  before  and  after  the  fire,  in  the  absence  of 
the  defendant,  was  likewise  incompetent  and  prejudicial ;  that 
the  testimony  of  the  notary  public,  before  whom  the  deed 
from  Mrs.  Fealy  to  Dodson  was  acknowledged,  disclosing 
what  was  done  and  said  by  and  between  Dodson  and  Mrs. 
Fealy  constituted  hearsay  statements,  the  defendant  not 
having  been  present  when  that  transaction  took  place;  that 
certain  witnesses  were  erroneously  permitted  to  testify  that 
certain  furniture  which  was  found  to  have  been  removed  from 
the  house  before  the  fire  they  had  seen  in  the  house  prior  to 
the  fire ;  that  the  testimony  offered  and  received  in  impeach- 
ment of  the  defendant's  general  reputation  in  Napa  County 
for  truth,  honesty,  and  integrity  was  improperly  allowed  and 
seriously  damaging  to  the  defendant.  As  before  stated,  the 
theory  upon  which  the  case  was  tried  was  that  the  defend- 
ant, his  wife,  his  brother  Tom,  and  Dodson  had  entered  into 
a  confederation  or  conspiracy  to  destroy  the  building  by 
fire  for  the  purpose  of  securing  the  insurance  money.  Neces- 
sarily, from  the  very  nature  of  the  case — that  is,  from  the 
fact  that,  to  support  the  charge  and  prove  the  defendant's 
connection  with  the  alleged  conspiracy,  reliance  upon  cir- 
cumstantial evidence  was  necessary — ^the  proofs  covered  an 
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extensive  and  varied  field  of  inquiry.  The  evidence  in  the 
case  of  a  conspiracy,  where  the  defendant's  connection  there- 
with it  is  necessary  to  prove,  is  wider  than  perhaps  in  any 
other  case.  Taken  by  themselves,  the  acts  constituting  a 
conspiracy,  while  perhaps  more  or  less  incriminatory,  are 
seldom  of  an  unequivocally  guilty  character,  and  can  only 
be  properly  and  justly  estimated  when  connected  with  all  the 
surrounding  circumstances.  And  there  is  no  rule  of  evidence 
better  settled  than  that:  **  Where  the  guilt  of  a  party  depends 
upon  the  intent,  purpose,  or  design  with  which  an  act  is  done, 
or  upon  his  guilty  knowledge  thereof,  collateral  facts  in 
which  he  bore  a  principal  part  may  be  examined  into  for  the 
purpose  of  establishing  such  guilty  intent,  design,  purpose,  or 
knowledge.  It  is  sufficient  that  such  collateral  facts  have 
some  connection  with  each  other  as  a  part  of  the  same  plan  or 
induced  by  the  same  motive,  and  it  is  immaterial  that  they 
show  the  commission  of  other  crimes."     (8  Cyc.  684.) 

In  this  case,  the  theory  that  there  had  been  formed  by  and 
between  the  defendant,  his  wife  and  brother  and  Dodson  a 
conspiracy  to  destroy  the  building  by  fire  is  an  exceedingly 
plausible  one.  It,  indeed,  was  supported  by  what  appear  to 
be  very  powerful  circumstances;  and,  while  it  is  no  doubt 
true,  as  might  reasonably  be  expected  and,  indeed,  quite  un- 
avoidable in  a  case  where,  as  in  this,  multitudinous  as  well  as 
multifarious  circumstances  are  required  to  be  shown  to  prove 
the  ultimate  fact,  some  erroneous  statements  or  testimony 
found  their  way  here  and  there  in  the  record,  still  careful 
examination  and  consideration  of  all  the  testimony  has  con- 
vinced us  that,  in  the  main,  the  testimony  complained  of  was 
not  only  pertinent  to  the  case  but  legally  competent,  and 
that  the  few  errors  which  were  committed  were  of  little 
consequence,  or  bore  upon  matters  which,  in  view  of  the 
strong  circumstantial  case  legitimately  made  against  the  de- 
fendant, could  have  exerted  no  baleful  influence  in  bringing 
about  the  result  arrived  at  by  the  jury. 

Replying,  however,  somewhat  specifically,  though  briefly, 
to  the  objections  urged  here  against  some  of  the  testimony, 
it  may  be  observed  that  it  was  obviously  not  only  proper,  but, 
considering  the  hypothesis  upon  which  the  case  was  presented 
by  the  people  (that  the  burning  was  the  consequence  of  a 
conspiracy  formed  for  that  purpose),  it  was  necessary  to 
|how  that  the  property  in  reality  belonged  to  Mrs.  Fealy,  and 


Digitized  by 


Google 


616  Peoplb  v.  Pbalt.  [33  CaL  App. 

that  she  had  never  in  fact  parted  with  title  thereto  before 
the  fire,  and  the  conveyance  to  Dodson,  as  he  himself  ad* 
mitted,  was  not  intended  nor  understood  to  be  a  bona  fide 
transfer  of  the  fee ;  that  it  was  likewise  proper  and  necessary 
to  show  that  the  insurance  had  been  transferred  to  Dodson; 
that  he  obtained  additional  insurance  on  the  furniture  or 
building;  that  he,  aided  by  the  defendant  and  his  wife,  made 
out  the  inventory  of  losses  to  present  to  the  insurance  com- 
panics,  and  included  therein  furniture,  silverware,  pictures, 
and  other  household  equipments  which  had,  prior  to  the  fire, 
been  removed  by  the  defendant  and  his  wife  from  the  house 
and  stored  and  safely  preserved  elsewhere.  It  was  proper  to 
show  that  the  insurance  companies  refused  to  pay  the  losses, 
when  such  payment  had  been  applied  for  by  Dodson  and  Mrs. 
Pealy,  even  though  some  of  the  conversations  relating  thereto 
were  had  when  the  defendant  was  not  present  All  these 
conversations  and  transactions  were  had  before  the  consum- 
mation of  the  transaction  for  the  execution  of  which  the 
conspiracy  or  corrupt  agreement  was  formed,  viz.,  fraudu- 
lently to  obtain  money  from  the  insurance  companies  holding 
policies  on  the  property.  They  therefore  involved  state- 
ments only  of  certain  of  the  alleged  conspirators  relative  to 
the  conspiracy  after  its  formation  and  before  the  consum- 
mation or  abandonment  of  its  object,  thus  rendering  testi- 
mony thereof,  whether  the  accused  was  or  was  not  present 
when  they  occurred,  admissible  under  the  rule.  (Code  Civ. 
Proc,  sec.  1870,  subd.  6;  8  Cyc.  680,  and  cases  cited  in  the 
footnotes;  People  v.  Irwin,  77  Cal.  494,  [20  Pac.  56].) 

The  proposition  that  the  testimony  of  the  general  reputa- 
tion of  the  defendant  in  the  community  in  which  he  had  re- 
sided for  many  years  for  truth,  honesty,  and  integrity  was 
erroneously  allowed  is  to  be  met  by  reference  to  the  provisions 
of  section  2051  of  the  Code  of  Civil  Procedure.  That  section 
declares  that  a  witness  may  be  impeached,  among  other  ways, 
**by  evidence  that  his  general  reputation  for  truth,  honesty, 
or  integrity  is  bad."  The  defendant  took  the  witness-stand 
in  his  own  behalf,  and  gave  testimony  the  purpose  and  the 
tendency  of  which  were  to  exculpate  him  from  the  charge  or 
absolve  him  entirely  from  any  connection  with  the  commis- 
sion of  the  alleged  crime.  It  has  from  a  very  early  date 
and  time  and  again  been  held  that,  when  a  defendant  in  a 
criminal  case  testifies  for  himself  and  gives  testimony  tend- 
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ing  to  exonerate  him  from  the  crime  for  which  he  is  on  trial, 
he  for  the  time  being  removes  from  himself  the  character  of 
a  defendant  and  takes  on  that  of  a  witness,  and  that  the 
moment  he  so  submits  himself  as  a  witness,  ''his  character 
as  such  witness,  for  truth,  honesty,  and  integrity  is  involved,*' 
and  he  becomes  subject  to  the  same  rules  for  testing  his  credi- 
bility  before  the  jury,  by  impeachment,  as  is  any  other  wit- 
ness. (People  V.  Beck,  58  Cal.  212;  People  v.  Bentley,  77 
Cal.  7,  [11  Am.  St.  Eep.  225,  18  Pac.  799] ;  People  v.  Gal- 
lagTier,  100  Cal.  466,  [35  Pac.  80] ;  People  v.  Hickman,  113 
Cal.  80,  86,  87,  [45  Pac.  175] ;  People  v.  Mayes,  113  Cal.  618, 
624,  [45  Pac.  860].)  It  follows  that  it  was  proper  in  this 
case  for  the  people,  by  way  of  rebuttal,  to  show  that  the  de- 
fendant's general  reputation  for  the  traits  mentioned  was 
bad. 

The  defendant  complains  of  the  following  instruction  which 
was  given  by  the  court:  **The  defendant  has  offered  himself 
as  a  witness  in  this  case,  and  given  testimony  in  his  own  be- 
half, which  is  his  constitutional  right,  and  you  should  not 
reject  his  testimony  solely  because  he  stands  accused  of  a 
crime.  It  is  your  duty  to  fairly  and  impartially  consider  his 
testimony  under  the  rules  of  evidence  given  you,  and  if  it 
produces  conviction  in  your  minds,  you  should  act  upon  it, 
otherwise  you  may  reject  it,'' 

The  criticism  is  aimed  at  the  portion  of  the  instruction  in 
italics,  and  it  is  said  that  by  that  language  the  court  in  effect 
instructed  the  jury  that  it  was  incumbent  upon  the  defendant 
to  establish  his  innocence  beyond  a  reasonable  doubt. 

It  may  perhaps  be  well  enough  in  criminal  cases  to  remind 
the  jury  of  their  duty  of  considering  and  weighing  the  testi- 
mony of  a  defendant  as  they  are  required  to  consider  the  testi- 
mony of  any  other  witness  in  the  case,  and  regardless  of  the 
fact  that  the  defendant  stands  accused  of  the  crime  which  is 
under  investigation ;  but  the  other  parts  of  the  instruction  it 
is  unnecessary  under  any  view  to  submit  to  a  jury,  and  should 
never  be  given,  lest  they  may  produce  the  impression  that  the 
judge  himself  questions  the  veracity  of  the  accused.  The 
portions  of  the  instruction  referred  to  embrace,  as  a  matter 
of  fact,  mere  commonplaces,  or  propositions  with  which  the 
most  ordinary  understanding  should  be  familiar.  The  truth 
is  that  the  criticised  language  of  the  instruction  does  not 
accurately  state  the  proposition  which  it  purports  to  express, 
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for  it  is  the  duty  of  the  jury  to  act  upon  the  defendant's  testi- 
mony in  any  event,  either  by  accepting  it  as  truthful  or  re- 
jecting it  as  unworthy  of  belief,  or  by  giving  it  some  weight 
or  no  weight.  What  was  really  intended  to  be  expressed  by  the 
language  referred  to,  however,  waa  probably  this:  That,  if  the 
jury  believed  the  defendant's  story,  he  woidd  be  entitled  to  an 
acquittal,  and  if  they  did  not  believe  it,  they  should,  in  reach- 
ing a  conclusion  upon  the  question  of  his  guilt  or  innocence, 
reject  it.  If  a  jury  of  citizens  could  be  found  in  this  enlight- 
ened day  and  generation  who  would  not  know,  without  being 
told,  that  it  would  be  their  duty  to  reject  testimony  which  they 
did  not  believe,  or,  if  they  did  believe  it,  to  give  it  due  weight 
and  so  let  it  perform  its  proper  function  in  the  determination 
of  the  final  result,  it  would  indeed  be  necessary  to  declare  that 
there  had  been  a  noticeable  as  well  as  lamentable  decline  in 
the  efficacy  of  the  jury  system  as  an  instrumentality  for  the 
administration  of  public  justice.  If,  however,  it  could  justly 
be  said  that  the  language  of  the  instruction  is  misleading,  or, 
as  we  believe  to  be  true,  does  not  accurately  expound  the  rule 
so  sought  to  be  explained,  and  even  if  to  some  extent  it  may 
be  obnoxious  to  the  other  objections  made  against  it,  yet  we 
cannot  say  that  the  defendant  suffered  any  prejudice  by  the 
submission  of  it  to  the  jury ;  or,  considering  all  the  evidence, 
that  a  miscarriage  of  justice  followed  from  it  (Const.,  art. 
VI,  sec.  4V^.)  The  record  upon  the  whole  shows  that  the 
accused  was  given  a  fair  trial,  and  the  evidence  of  his  guilt 
appears  to  be  clear  and  convincing,  and  we  cannot  persuade 
ourselves  that  the  instruction,  even  though,  as  is  further  said 
of  it,  it  singles  out  the  defendant  from  among  the  many  wit- 
nesses testifying,  and  so  refers  solely  to  his  testimony,  could 
have  affected  the  verdict.  {People  v.  Loomis,  170  Cal.  347, 
351,  [149  Pac.  581] ;  People  v.  Weston,  169  Cal.  393,  396, 
[146  Pac.  871] ;  People  v.  Stephens,  29  Cal.  App.  621,  [157 
Pac.  570,  572] ;  People  v.  Bums,  27  Cal.  App.  237,  [149  Pac 
605].) 

5.  The  defendant  requested  an  instruction  stating  that  the 
law  recognizes  two  classes  of  evidence,  upon  either  of  which, 
if  legally  sufficient  in  the  degree  of  its  persuasiveness  in  pro- 
bative force,  a  jury  may  lawfully  find  an  accused  guilty  of 
crime,  to  wit,  direct  and  circumstantial  evidence.  In  allow- 
ing and  giving  the  instruction  the  court  added  thereto  the 
following  language:  ''Such  circumstantial  evidence  may  con- 
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sist  of  incriminating  admissions  made  by  one  accused  of 
crime,  plans  laid  for  the  commission  of  the  crime  by  the  ac- 
cused, such  as  putting  himself  in  a  position  to  commit  it;  in 
short,  any  act,  declaration,  or  circumstance  admitted  in  evi- 
dence tending  to  connect  the  accused  with  the  commission  of 
the  crime/' 

It  is  claimed  by  the  defendant  that,  in  thus  modifying  the 
instruction  and  as  so  modified  reading  it  to  the  jury,  the  court 
instructed  upon  matters  of  fact.  We  do  not  so  view  the 
instruction  as  given.  It  is  general  in  form,  and  makes  no 
special  reference  to  the  case  in  hand,  is  abstractly  correct  in 
stating  the  nature  and  elements  constituting  circumstantial 
evidence,  and,  indeed,  like  the  instruction  first  above  consid- 
ered, involves  only  the  statement  of  propositions  coming 
within  the  range  of  common  knowledge,  and  which  should  be 
obvious  to  every  person  possessing  common  intelligence. 

We  have  found  no  prejudicial  error  in  the  record,  and  the 
judgment  and  the  order  appealed  from  are  aflSrmed. 

CJhipman,  ?•  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  5, 1917. 


[Cir.  No.  2029.    Fint  AppeUate  District.— Maj  10,  1917.] 

PBANK  H.  JOHNSON,  Respondent,  v.  W.  P.  COBDES, 

Appellant 

VXNDOB  AND   PUBOHASSRr— DAMAGES   FOB  BBBAOH   OF  Ck>NTIU01V-MATS- 

BiAL  Alterations  After  Execution — Suftioienot  of  Evidencb.— > 
In  an  action  to  recover  damages  for  the  breach  of  an  alleged  eon- 
tract  for  the  sale  of  real  estate,  a  finding  that  the  defendant  en- 
tered into  the  alleged  contract,  which  was  attached  as  an  exhibit 
to  the  complaint,  is  unsapported,  where  it  is  shown  that  it  was  mate- 
rially altered  after  its  execution,  without  the  defendant's  knowledge 
or  consent,  by  the  insertion  therein  of  the  purchase  price  of  the 
property  in  both  letters  and  figures  and  the  addition  of  a  dansa  re- 
lating to  the  prorating  of  the  taxes  and  insurance  on  the  propertj. 
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Id. — Bight  to  Attack  Due  Execution  or  Contract — Amendment  of 
Answer  at  Trial— Discretion. — In  sueb  an  action  the  failure  of 
the  defendant  to  attack  tbe  integritj  or  due  execution  of  tbe  con- 
tract in  his  original  answer  did  not  deprive  bim  of  tbe  right  to 
make  such  attack  at  tbe  trial  by  amendment  to  bis  answer,  as  tbe 
matter  of  such  amendment  rested  in  tbe  sound  discretion  of  tbe 
trial  court. 

L>. — Al/TERATION    or    INSTRUMENT — TrIAL   OF    ISSUB — PROCEDURE. — The 

time  when  proofs  shall  be  presented  upon  an  issue  as  to  tbe  validity 
or  admissibility  of  a  writing  claimed  to  have  been  altered  after  its 
execution  is  a  mere  matter  of  procedure  during  tbe  trial  within  tbe 
regulation  of  tbe  trial  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  an  order  denying  a 
new  triaL    Adolphus  E.  Qraupner,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  W.  Durbrow,  and  Frank  B.  Austin,  for  Appellant. 

Orant  H.  Smith,  for  Respondent. 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  for  the  sum  of  two  thousand  dollars  dam- 
ages, and  costs,  in  an  action  arising  out  of  a  contract  for  the 
sale  of  real  estate. 

The  facts  of  the  case  are  these:  The  plaintiff,  Frank  H. 
Johnson,  had  listed  a  certain  piece  of  real  estate  known  as 
** Highlands,*'  situated  in  Marin  County,  California,  with  A. 
J.  Rich  &  Co.,  a  firm  of  real  estate  brokers  in  San  Francisco, 
for  sale.  On  April  6,  1912,  the  defendant,  W.  F.  Cordes,  met 
one  A.  C.  Blumenthal,  an  employee  of  A.  J.  Rich  &  Co.,  at  the 
real  estate  oflBce  of  another  broker  at  San  Rafael,  and  there 
discussed  the  subject  of  the  sale  and  purchase  of  the  prop- 
erty. After  certain  representations  had  been  made  by  Blum- 
enthal, two  printed  blank  forms  of  A.  J.  Rich  &  Co.'s  com- 
bined receipt  and  agreement  for  the  purchase  of  real  estate 
were  produced  by  the  latter,  which  after  being  filled  out  to  a 
certain — or  rather  uncertain — extent  by  him,  were  both  signed 
by  Blumenthal,  acting  for  A.  J.  Rich  &  Co.  One  of  these 
was  then  subscribed  by  the  defendant  Cordes  and  retained  by 
Blumenthal.  The  other  was  not  signed  by  Cordes  but  was 
delivered  to  him  apparently  as  his  receipt  for  the  sum  of  $250 
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then  paid  by  him  on  account  of  said  purchase,  and  also  as 
his  memorandum  of  the  agreement  thus  made.  Within  the 
course  of  a  month  after  the  execution  of  these  papers  the  de- 
fendant Cordes  repudiated  his  promised  purchase  of  the  prem- 
ises and  refused  to  proceed  further  with  the  matter,  asserting 
that  he  had  signed  the  agreement  upon  the  understanding 
that  the  property  could  be  sold  at  an  advance,  and  that  he 
had  no  use  for  the  property.  After  some  efforts  to  induce 
the  defendant  to  take  the  property  at  the  agreed  figure  of 
seventeen  thousand  dollars,  the  plaintiff  sold  the  premises  in 
January,  1913,  for  the  sum  of  fifteen  thousand  dollars,  and 
then  instituted  this  action  to  recover  in  the  form  of  damages 
the  sum  of  two  thousand  dollars  for  the  defendant's  alleged 
breach  of  his  contract. 

To  his  complaint  in  said  action  the  plaintiff  attached  as  an 
exhibit  the  alleged  contract  upon  which  his  cause  of  action  was 
founded.  In  his  answer  as  at  first  filed  the  defendant  did 
not  dispute  the  form  or  due  execution  of  said  contract  as  set 
forth  in  said  exhibit,  but  relied  upon  certain  alleged  false 
representations  on  the  part  of  Blumenthal  to  defeat  the  plain- 
tiff *s  claim.  When  the  cause  came  on  for  trial  and  the  origi- 
nal contract  itself  was  produced,  and  for  the  first  time  after 
the  date  of  its  execution  exhibited  to  the  defendant,  he  at  once 
asserted  that  it  had  been  changed  after  its  execution  by  the 
making  of  certain  erasures,  interlineations,  and  additions 
which  went  to  the  essence  of  the  contract  itself  and  vitally 
affected  its  validity ;  and  in  support  of  this  assertion  the  de- 
fendant asked  and  was  granted  leave  of  court  to  so  amend 
his  answer  as  to  set  up  these  matters  by  way  of  defense.  This 
being  done,  the  plaintiff  offered  his  alleged  contract  in  evi- 
dence, and  the  court  admitted  it  over  the  objection  of  the  de- 
fendant, which,  while  quite  general  in  its  terms,  was  evidently 
made  in  the  light  of  and  with  direct  reference  to  the  subject 
matter  of  the  amendment  to  his  answer.  After  the  admission 
of  the  paper  in  evidence  the  trial  court  heard  the  evidence 
offered  by  both  parties  touching  the  alleged  alteration  of  the 
contract  after  its  execution.  The  cause  having  been  sub- 
mitted, the  court  made  its  finding  to  the  effect  that  on  April 
6, 1912,  the  defendant  had  entered  into  the  agreement  in  writ- 
ing as  set  forth  in  the  plaintiff's  complaint,  but  made  no  direct 
finding  upon  the  issue  as  to  the  alleged  alteration  of  the  writ- 
ing after  its  execution.    The  other  findings  of  the  court  were 
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in  plaintifF's  favor,  and  judgment  was  thereon  entered  against 
the  defendant  for  the  sum  of  two  thousand  dollars,  from 
which  he  now  prosecutes  this  appeal. 

The  first  contention  of  the  appellant  is  that  the  finding  of 
the  trial  court  that  the  defendant  entered  into  the  written 
agreement  set  forth  in  the  plaintiff's  complaint  is  unsupported 
by  the  evidence  in  the  case.  From  a  careful  reading  of  the 
record  before  us  as  well  as  from  an  inspection  of  the  two 
original  documents  claimed  by  the  plaintiff  to  have  been  made 
contemporaneously  on  April  16,  1916,  we  are  constrained  to 
uphold  the  appellant's  contention  in  this  regard.  There  were 
but  two  witnesses  to  the  facts  and  circumstances  attending  the 
execution  of  the  documents  in  question — ^the  defendant  and 
the  witness  Blumenthal.  The  defendant  testified  positively 
and  unequivocally  that  the  two  papers  were  in  substantially 
the  same  identical  form  at  the  time  of  their  execution,  and 
that  the  erasures  made  in  the  copy  retained  by  Blumenthal, 
and  the  insertion  therein  of  the  purchase  price  of  the  property 
in  both  letters  and  figures,  and  also  the  addition  of  the  clause 
relating  to  the  prorating  of  the  taxes  and  insurance  upon  the 
property,  were  made  at  some  time  after  his  signing  said  paper 
and  without  his  knowledge  or  consent.  On  the  other  hand, 
the  witness  Blumenthal  is,  even  in  his  direct  examination  upon 
the  subject,  most  equivocal  as  to  when  the  evident  erasures  and 
interlineations  were  made;  while  upon  his  cross-examination 
and  in  response  to  a  direct  and  pointed  inquiry  he  expressly 
stated  that  he  could  not  say  whether  it  was  before  or  after  the 
execution  of  the  contract  that  these  changes  were  made.  The 
original  paper  produced  before  us  upon  the  argument  on  this 
appeal  supplies  to  our  minds  its  own  irresistible  proof  that 
the  erasures  and  interlineations  in  this  document  were  made 
at  some  time  after  the  original  writing  was  executed.  What 
these  erasures  and  insertions  were  appears  by  comparison  with 
the  substantial  copy  of  the  agreement  delivered  to  the  de- 
fendant; but  chief  among  these  in  the  point  of  vital  import- 
ance to  the  validity  of  the  original  writing  itself  as  an  agree- 
ment for  the  sale  of  real  estate  was  the  insertion,  in  both 
letters  and  figures,  of  the  purchase  price  of  the  property  to  be 
transferred.  It  has  been  held  by  this  court  that  one  of  the 
essentials  to  an  enforceable  contract  to  sell  real  estate  is  that 
the  writing  shall  expressly  set  forth  the  purchase  price  to  be 
paid  for  the  property.     {Baume  v.  Morse,  13  Cal.  App.  456, 
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[110  Pac.  350].)  It  is  also  needless  to  say  that  the  addition 
to  the  original  record  of  a  clause  to  the  effect  that  the  taxes 
upon  the  property  should  be  prorated  would  also  constitute  a 
material  alteration  of  its  terms. 

The  respondent,  however,  insists  that  the  appellant  is  not 
entitled  to  take  advantage  of  these  alterations  in  his  agreement 
for  two  reasons :  First,  that  in  his  original  answer  he  did  not 
attack  the  integrity  or  due  execution  of  the  writing,  a  copy  of 
which  was  attached  to  the  complaint  served  upon  him,  and  that 
his  subsequent  objection  thereto  made  for  the  first  time  more 
than  a  year  and  a  half  after  he  had  been  served  with  a  copy  of 
such  paper,  in  the  form  of  his  amended  answer,  comes  too 
late;  and,  second,  that  the  defendant's  objection  and  proofs 
should  have  been  specifically  made  and  tendered  at  the  time 
the  instrument  was  offered  in  evidence,  and  not  at  a  later 
time  in  the  trial  after  the  court  had  received  the  instrument 
in  evidence. 

Neither  of  these  objections  is,  in  our  opinion,  well  taken. 
The  matter  of  permitting  the  defendant  to  amend  his  pleading 
so  as  to  set  up  the  defense  referred  to  rested  in  the  sound 
discretion  of  the  trial  judge,  which,  being  exercised  in  favor 
of  permitting  the  proposed  amendment,  is  not  the  subject  of 
review  upon  this  appeal.  When  such  amendment  was  made  it 
related  back  to  the  filing  of  the  defendant's  original  answer, 
and  entitled  him  to  all  the  advantages  of  its  defense  which  he 
would  have  had  if  the  amended  matter  had  been  a  part  of  his 
original  pleading. 

As  to  the  respondents 's  other  insistence,  that  the  defendant 
should  have  specifically  made  and  stood  upon  his  objection  to 
the  admissibility  of  the  changed  document  in  evidence,  and 
then  and  prior  to  its  admission  proffered  his  proofs  as  to  its 
alteration,  there  are  two  answers:  The  first  of  which  is  that 
the  defendant's  objection  to  the  admissibility  of  this  document 
made  immediately  after  the  amendment  to  his  answer  and 
with  direct  reference  to  it,  was,  in  our  opinion,  sufScicntly 
specific;  and,  second,  that  the  time  when  the  proofs  shall  be 
presented  upon  an  issue  as  to  the  validity  or  admissibility  of  a 
writing  claimed  to  have  been  altered  after  its  execution  is  a 
mere  matter  of  procedure  during  the  trial  within  the  regula* 
tion  of  the  trial  court.  The  order  in  which  the  evidence  is 
presented  is  not  ordinarily  reviewable  upon  appeal  wberQ  the 
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evidence  itself  is  responsive  to  an  issue  and  is  admitted  with- 
out objection. 

The  foregoing  views  with  respect  to  the  invalidity  of  the 
original  contract  for  the  sale  of  the  real  estate  in  question 
render  unnecessary  a  discussion  of  the  appellant's  further 
contention  as  to  the  effect  of  the  alleged  misrepresentations  of 
Blumenthal  as  a  sufficient  ground  for  the  avoidance  of  the  de- 
fendant's agreement  for  the  purchase  of  said  property,  for 
these  alleged  misrepresentations  are  immaterial  if  the  agree- 
ment itself  was  not  of  binding  effect 

Judgment  reversed. 

Lennon,  P.  J.,  and  Kerrigan.  J.,  concurred. 


[Crim.  No.  668.    First  AppeUate  District.— May  10,  1917.1 

THE   PEOPLE,   Respondent,   v.   HENRY  J.   STANLEY, 

Appellant. 

Criminal  Law— Omission  to  Provide  for  Tlleoitimatb  Ctold — Stat- 
ute OP  Limitations. — A  prosecution  under  section  270  of  the  Penal 
Code,  which  went  into  effect  on  August  8,  1915,  for  omitting  to  pro- 
vide for  an  illegitimate  child,  is  not  barred  bj  the  one-year  limi- 
tation provided  by  section  801  of  such  code,  although  the  omission 
began  at  the  child's  birth,  which  was  more  than  one  year  before  the 
filing  of  the  information  charging  the  offense  as  having  been  com- 
mitted after  the  statute  went  into  effect,  and  within  the  statutory 
period  of  the  year. 

Id. — CbNSTRUCTioN  OP  Statute — Oontinuino  Oppbnse. — ^Under  section 
270  of  the  Penal  Code,  the  offense  of  omitting  to  provide  for  an 
illegitimate  child  is  in  the  nature  of  a  continuing  offense,  and  pub- 
He  policy  requires  such  a  construction  of  its  terms  as  to  render  each 
and  every  willful  omission  without  legal  excuse  to  so  provide  a 
fresh  offense,  and  so  construed,  the  statute  is  no  more  ex  post  facto 
in  its  intendment  and  effect  than  would  any  other  statute  be  which 
made  penal  acts  and  conduct  which  were  not  so  prior  to  its  enact- 
ment 

Id. — ^Prosecution  op  Father  op  Illegitimate  Child — Previous  Estab- 
lishment OP  Duty  to  Support — Nonessential  Eequieement. — 
Under  section  270  of  the  Penal  Code,  the  alleged  father  of  an 
illegitimate  ehild  may  be  prosecuted  for  failure  to  support  it  with* 
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out  having  his  duty  so  to  do  established  and  directed  in  a  civil  ac- 
tion under  section  196a  of  the  CSvil  Code. 
Ib.—PuBLic  Tbul— WiJVEE.— A  defendant  in  a  criminal  action  can- 
not claim  that  he  was  denied  tnt  right  to  a  public  trial  where,  at  his 
own  request,  spectators  were  excluded  and  he  concurred  in  the  order 
made. 

Id. — Obdis  op  Exolusion— Biqht  to  Publio  Trial  not  Violated.— 
The  right  to  a  public  trial  is  not  violated  when  the  order  of  the 
court  excluding  the  public  is  sufficiently  broad  and  flexible  as  to 
admit  the  officers  of  the  court,  the  witnesses  for  the  respective  par- 
ties, the  members  of  the  bar,  and  all  others  who  have  a  legitimate 
interest  in  the  case,  including  relatives  or  friends  of  the  defendant 
and  of  the  complaining  witness,  and  only  excluding  those  who  have 
no  interest  in  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    Qeorge  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edwin  V.  McKenzie,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  of 
conviction  of  the  defendant  upon  the  charge  of  omitting 
to  provide  for  an  illegitimate  child,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  first  contention  urged  by  the  appellant  is  that  the 
oflfense  of  which  he  was  convicted  is  barred  by  the  provision  of 
section  801  of  the  Penal  Code.  The  argument  in  support  of 
this  contention  is  based  upon  the  facts  tiiat  the  statute  under 
which  this  prosecution  was  had  went  into  effect  on  August 
8, 1915 ;  that  the  child  was  bom  March  25,  1915,  and  that  the 
defendant's  omission  to  provide  for  it  began  at  the  date  of 
its  birth;  that  the  information  was  filed  herein  on  August 
7,  1916;  that  the  statutory  limitation  upon  misdemeanors  of 
this  character  is  one  year.  From  these  facts  the  appellant 
argues  that  he  is  being  prosecuted  for  an  offense  committed 
more  than  one  year  before  the  information  was  filed ;  and  in 
connection  with  this  argument,  and  upon  the  same  state  of 
facts,  the  appellant  urges  that  the  statute  ftself  is  an  ex  post 
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facto  law,  at  least  in  its  application  to  his  case,  in  that  it  has 
undertaken  to  make  and  punish  as  an  offense  that  which  was 
not  a  punishable  offense  at  the  time  of  its  commission. 

Neither  of  these  contentions  is  well  taken.  As  to  both  of 
them  it  appears  that  the  information  charged  the  offense  as 
having  been  committed  on  October  15,  1915,  and  that  the  in- 
formation was  filed  on  August  16,  1916,  or  within  the  stat- 
utory period  of  the  year,  and  that  the  proofs  in  the  case  sup- 
port the  date  fixed  for  the  inception  of  the  defendant's  offense. 
The  statute  under  which  he  was  charged  and  convicted  became 
effective  on  August  8,  1915.  It  made  an  offense  that  which 
was  not  so  in  a  legal  sense  before  it  went  into  effect.  It  did 
not  purport  to  punish  acts  of  omission  prior  to  the  date  upon 
which  it  took  effect,  and  the  statute  of  limitations  could  not 
therefore  have  commenced  to  run  before  that  date,  nor  could 
the  defendant  have  been  guilty  of  acts  of  omission  which  he 
could  urge  as  constituting  the  inception  of  the  crime  which 
did  not,  in  legal  effect,  exist  so  as  to  entitle  him  to  the  benefit 
of  the  statutory  limitation.  Besides,  we  are  disposed  to  agree 
with  the  suggestion  of  the  trial  court  in  its  charge  to  the 
jury  that  the  offense  of  which  the  defendant  stands  convicted 
is  in  the  nature  of  a  continuing  offense,  and  that  public  policy 
would  require  such  a  construction  of  the  terms  of  section  270 
of  the  Penal  Code  as  to  render  each  and  every  willful  omission 
without  legal  excuse  on  the  part  of  the  parent  to  furnish 
necessary  food,  clothing,  shelter,  or  medical  attendance  to  his 
or  her  child  a  fresh  offense.  So  construed  this  statute  is  no 
more  ex  post  facto  or  retroactive  in  its  intendment  and  effect 
than  would  any  other  statute  be  which  made  penal  acts  and 
conduct  which  were  not  so  prior  to  its  enactment. 

The  next  contention  of  the  appellant  is  that  there  can  be  no 
prosecution  of  the  alleged  father  of  an  illegitimate  child  for 
his  failure  to  support  it  until  his  duty  so  to  do  has  been  estab- 
lished and  directed  in  a  civil  action  under  section  196a  of  the 
Civil  Code.  It  is  sufficient  to  say  in  response  to  this  conten- 
tion that  the  cases  cited  by  the  appellant  in  seeming  support 
of  it  were  decided  prior  to  the  amendment  of  section  270  of 
the  Penal  Code,  and  were  among  the  causes  which  moved  the 
legislature  to  so  amend  said  section  of  the  Penal  Code  as  to 
make  its  provisions  expressly  applicable  to  the  parents  of 
illegitimate  children;  and  it  is  further  quite  clear  that  the 
provisions  of  the  Civil  Code  having  reference  to  th^  custody 
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and  support  of  legitimate  children  can  have  no  application 
to  illegitimates.  The  fact  that  there  may  be  difficulties  in  some 
instances  in  establishing  paternity  in  the  latter  class  of  cases 
would  not  of  itself  be  a  sufficient  reason  for  importing  into  the 
statute  the  requirement  of  an  antecedent  civil  action  not  con- 
templated by  its  terms.  We  find  no  merit,  therefore,  in  this 
contention  on  the  part  of  the  appellant. 

The  appellant's  next  contention  is  that  the  venue  of  this 
prosecution  was  not  properly  laid  or  proven  since,  as  he 
claims,  the  evidence  shows  that  the  mother  of  the  child  did 
not  reside  in  the  city  and  county  of  San  Francisco  at  the  time 
of  the  defendant's  alleged  omission  to  provide  necessaries  for 
it.  But  in  this  regard  the  evidence  is  confiicting,  and  for  that 
reason  the  judgment  of  the  trial  court  will  not  be  disturbed. 

The  next  contention  is  that  he  was  denied  his  right  to  a 
public  trial.  The  following  are  the  facts  occurring  during  the 
course  of  the  trial  upon  which  this  contention  is  predicated: 
Upon  the  opening  day  of  the  trial,  September  20,  1916,  after 
the  information  had  been  read  to  the  jury,  counsel  for  the  de- 
fendant, addressing  the  judge  of  the  trial  court,  said:  "Your 
honor,  the  defense  asks  that  the  spectators  be  excluded,"  to 
which  the  court  replied :  "Very  weU.  I  act  on  that  suggestion 
in  all  cases  of  this  character.  The  request  has  been  made 
by  the  parties  hereto,  especially  by  the  defendant,  that  in  view 
of  the  nature  of  the  proceedings  to  be  had  here  we  have  a 
closed  session.  Therefore,  all  persons  now  here  except  such 
as  are  in  some  way  related  to  this  case  will  please  retire." 
The  record  does  not  disclose  what  effect  was  given  to  this 
order,  or  to  what  extent,  if  any,  it  was  enforced  or  obeyed. 
The  trial  of  the  cause  proceeded  for  several  days,  and  in  fact 
was  drawing  toward  its  close  when,  on  September  27,  1916, 
while  the  witnesses  for  the  defense  were  being  called  to  testify, 
counsel  for  the  defendant  said:  "Now  we  ask  at  this  time  that 
the  courtroom  be  cleared,  your  honor,  under  the  former  rule," 
to  which  the  court  replied: 

"Well,  I  will  clear  it  of  all  except  any  persons  who  have 
any  legitimate  interest  here.  I  am  very  much  in  sympathy 
with  counsel's  motion  in  so  far  as  it  has  to  do  with  a  great 
many  people  who  are  attracted  to  the  courtroom  when  cases 
of  this  character  are  on  trial,  not  because  they  have  any  sort 
or  kind  of  legitimate  interest  in  the  proceedings,  not  that  they 
are  concerned  at  all  with  the  administration  of  public  justice, 
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but  apparently  simply  and  solely  to  gratify  some  sort  of 
prurient  curiosity  or  feeling  or  desire  of  some  sort  that  finds 
great  satisfaction  in  listening  to  testimony  of  the  kind  that  is 
ordinarily  adduced  upon  these  hearings.  If,  upon  the  other 
hand,  there  are  any  persons  here  who  are  brought  here  be- 
cause of  any  legitimate  interest  of  any  sort  or  kind  in  the 
case,  or  in  any  of  those  concerned  with  it,  they  may  remain. 
For  instance,  if  the  defendant  has  here  any  personal  friends 
or  relatives,  they  may  remain.  If  the  complaining  witness  has 
any  relatives  or  friends  now  here,  they  may  remain.  But  the 
rest  of  the  people  here,  who  have  no  interest  in  this  case,  will 
kindly  retire. 

"Mr.  McKenzie  (Counsel  for  the  Defendant) :  Tour  honor, 
if  that  is  going  to  include  the  friends  of  this  complaining  wit- 
ness we  assert  our  right  to  a  public  trial. 

**The  Court:  No,  you  having  already  waived  your  right  to 
a  public  trial,  that  waiver  will  stand. 

**Mr.  McKenzie:  We  meant  the  whole  courtroom  with  the 
exception  of  the  ofScers,  and  that  is  the  motion  we  make. 

*'The  Court:  All  right.    I  will  stand  on  that. 

"Mr.  McKenzie:  We  ask  that  we  have  a  public  trial  and 
we  refuse  to  waive  the  right. 

"The  Court:  The  trial  will  proceed  as  already  ordered." 

The  record  nowhere  discloses  to  what  extent  the  second 
order  of  the  court  was  obeyed  or  enforced,  nor  in  fact 
whether  any  portion  of  the  public  were  excluded  from  the 
courtroom  during  the  remainder  of  the  trial  of  the  cause, 
but  if  we  are  to  assume  for  the  purposes  of  this  contention 
that  both  of  the  above  orders  of  the  trial  court  were  obeyed, 
we  are  still  of  the  opinion  that  as  to  the  first  order  the  de- 
fendant must  be  held  to  have  waived  his  right  to  a  public 
trial  by  his  own  request  for  the  exclusion  of  spectators,  and 
by  his  concurrence  in  the  order  which  the  trial  court  then 
made,  and  that  as  to  the  second  order  of  the  court,  made  also 
upon  the  defendant's  request,  that  the  courtroom  be  cleared, 
we  think  the  form  of  the  order  was  such  as  not  to  invade  the 
right  of  the  defendant  to  a  public  trial  in  case  he  had  not 
already  waived  that  right;  and  that  even  though  the  trial 
court  had  made  its  second  order  on  its  own  initiative  it  would 
not  have  amounted  to  a  denial  of  the  right  of  the  defendant  to 
a  public  triaL 
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The  provision  of  the  constitution  with  respect  to  the  right 
of  accused  persons  to  a  public  trial  must  be  construed  in  a 
reasonable  sense  in  view  of  the  object  to  be  subserved  thereby, 
and  is  not  to  be  interpreted  as  intended  that  the  trial  of  crim- 
inal cases  shall  be  held  in  places  so  large,  or  so  open,  as  that 
the  entire  body  of  the  public  of  a  city  or  region  may  attend 
it  if  they  so  desire,  or  that  every  idle  or  morbidly  curious  per- 
son may  have  at  all  times  freedom  of  admission  to  the  place  of 
trial.  When  the  order  of  the  court  is  suflBciently  broad  and 
flexible  as  to  admit  the  officers  of  the  court,  the  witnesses  for 
the  respective  parties,  the  members  of  the  bar,  and  also,  as 
in  this  case,  all  others  who  have  a  legitimate  interest  of  any 
sort  or  kind  in  the  case,  including  the  personal  relatives  or 
friends  of  the  defendant  and  of  the  complaining  witness,  and 
only  expressly  excluding  those  **who  have  no  interest  in  the 
case,''  it  cannot  be  said  that  the  trial  has  not  been  a  public 
trial,  or  that  the  order  was  not  one  which  was  clearly  within 
the  sound  discretion  of  the  trial  court  to  make.  (Reagan  v. 
United  States,  202  Fed.  488,  [44  L.  B.  A.  (N.  S.)  583,  120 
C.  C.  A.  627],  and  cases  cited.)  The  authorities  cited  by 
appellant  are  not  out  of  harmony  with  the  views  above  ex- 
pressed. 

The  appellant  further  contends  that  the  trial  court  com- 
mitted a  prejudicial  error  in  permitting  the  prosecuting  wit- 
ness to  take  her  child  (of  whom  it  was  asserted  the  defendant 
was  the  father)  with  her  to  the  witness-stand  and  hold  it  in 
her  lap  while  testifying.  The  record  shows  that  the  child  was 
an  infant,  and  iU,  and  was  asleep  while  being  so  held  by  its 
mother,  and  further  shows  that  the  trial  court  not  only  re- 
fused to  permit  the  child  to  be  admitted  in  evidence  for  the 
purpose  of  showing  an  asserted  similarity  of  features  to  those 
of  its  putative  father,  but  even  went  beyond  this  refusal  in  an 
emphatic  instruction  given  at  the  time  to  the  jury  not  to  be 
influenced  by  the  presence  or  position  of  the  child.  In  ad- 
dition to  this  the  record  shows  that  the  child  had  been  in  the 
courtroom  with  its  mother  prior  to  her  taking  the  witness- 
stand,  and  subject  to  the  same  or  even  a  closer  observation  on 
the  part  of  the  jury  than  was  the  case  when  the  mother  took 
the  sleeping  child  with  her  to  the  stand.  Under  such  condi- 
tions we  fail  to  see  either  that  the  trial  court  erred,  or  that 
the  defendant  was  in  any  way  prejudiced  by  the  episode  of 
which  he  complains. 
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In  addition  to  his  foregoing  contentions  the  defendant  urges 
a  number  of  objections  to  the  instructions  given  or  refused 
by  the  trial  court.  We  have  examined  each  of  these  in  the 
light  of  the  general  body  of  instructions  given  by  the  court, 
and  are  convinced  that  upon  the  whole  no  prejudicial  error 
was  committed  in  the  giving  or  refusing  to  give  any  of  the 
instructions  to  which  the  appellant  now  objects. 

We  are  able  to  discover  no  substantial  error  in  the  record 
before  us. 

Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  9,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  July  9,  1917. 


[OIt.  No.  1861.    Seeond  AppeUate  Distriet— Ifaj  10,  1917.] 

STUART  H.  INGRAM,  Respondent,  v.  JOHN  T.  SLATTON, 

Appellant. 

EoBOiBij;  Entbt — Finding — Insufficiency  of  Evidincs. — ^In  an  aetioii 
for  forcible  entry  to  recover  the  possession  of  a  tract  of  land,  a 
finding  of  the  making  of  such  an  entry  as  is  defined  in  section  1159 
of  the  Code  of  Civil  Procedure  is  not  sustained,  in  the  absence  of 
any  evidence  of  violence,  offer  of  violence,  or  show  of  superior  force 
attendant  upon  the  entry  of  the  defendant  upon  the  land. 

Id. — TITLE  OF  Defendant — When  Immaterial. — Where,  in  such  an  ac- 
tion it  is  shown  that  at  the  time  of  the  defendant's  entry  the  plain- 
tiff  was  in  the  actual  peaceable  possession  of  the  land,  the  question 
of  the  defendant's  title  is  not  material  to  recovery,  for  one  who  en- 
ters where  actual  possession  has  been  acquired  by  another,  may  do  so 
only  in  a  peaceable  way  or  under  authority  of  a  judgment  of  court, 
excepting  where  be  enters  under  some  form  of  permission  given  by 
the  occupant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Childers  &  Bruce,  for  Appellant. 

Herbert  L.  lasigi,  James  E.  Shelton,  and  Parker  &  Collier, 
for  Respondent. 

JAMES,  J. — PlaintiflP  brought  this  action  to  recover  pos- 
session of  a  certain  tract  of  land  in  the  county  of  Imperial, 
alleging  that  defendant  had  forcibly  intruded  upon  his  peace- 
able possession  and  '*by  force  and  by  menacing  the  employees 
of  plaintiff  with  a  show  of  superior  force  entered  thereon 
and  in  a  forcible  manner  ejected  plaintiff  from  the  said 
land.  .  .  .  '*  The  court  entered  judgment  in  favor  of  the 
plaintiflF,  from  which  this  appeal  is  taken. 

The  main  contention  put  forth  by  the  appellant  is  that  there 
is  no  evidence  to  sustain  the  finding  of  the  court  as  to  a  for- 
cible entry  having  been  made,  as  such  entry  is  defined  in 
section  1159  of  the  Code  of  Civil  Procedure.  With  this  con- 
tention we  must  agree.  The  statement  of  the  testimony  heard 
is  exceedingly  meager;  but  in  view  of  the  fact  that  it  was 
settled  as  correct  by  the  trial  judge,  we  must  assume  that  it 
shows  all  the  material  evidence  received  in  support  of  the 
issue  made  by  the  complaint.  (Richardson  v.  City  of  Eureka^ 
96  Cal.  443,  [31  Pac.  458].)  Counsel  for  respondent,  outside 
of  the  record,  suggest  that  the  statement  was  prepared  wholly 
by  the  appellant,  and  that  it  was  served  and  offered  for  settle- 
ment just  prior  to  an  earthquake  having  occurred  in  Imperial 
County,  and  that  presumably  for  that  cause  the  counsel 
resident  in  that  county,  being  other  than  the  counsel  who 
appear  here,  neglected  to  have  the  record  show  a  complete 
statement  of  the  testimony.  Respondent  is  not  entitled  to 
have  any  consideration  given  to  that  suggestion.  The  bill  of 
exceptions  presents  in  abstract  form  the  testimony  of  the 
plaintiff  and  the  defendant.  The  plaintiff  testified  that  he 
had  been  in  possession  of  the  tract  of  land,  which  was  raw  and 
brush-covered  before  he  started  to  work  upon  it,  since  the 
30th  of  September,  1912;  that  he  had  had  several  teams  at 
work  on  the  land,  off  and  on,  up  to  the  22d  of  December,  1913, 
and  that  some  of  the  land  had  been  leveled  and  cleared ;  that 
he  had  an  employee  on  the  land  on  the  22d  of  December,  1913, 
but  that  he  (the  plaintiff)  was  at  that  time  in  the  state  of 
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Nevada;  that  when  he  returned — ^the  time  is  not  stated — ^he 
found  the  defendant  on  the  land  with  between  seven  and 
eleven  teams  which  were  at  work.  He  testified  that  he  had  not 
fenced  the  land  nor  watered  it,  nor  cropped  it ;  that  when  he 
first  went  upon  the  ground  he  put  a  stake  at  each  comer, 
with  a  notice  stating  that  he  was  making  a  claim  to  the  prop- 
erty, and  that  when  he  put  up  these  notices  he  found  other 
notices,  partially  obliterated,  already  posted.  Defendant 
testified  that  he  had  known  the  land  since  October,  1906,  and 
on  the  24th  of  December,  1909,  he  did  some  scraper  work  upon 
it  and  put  up  notices  at  each  comer  stating  that  he  was  the 
successful  contestant  and  had  acquired  a  thirty  days'  prior 
right  of  entry  to  the  land ;  that  he  plowed  a  furrow  around 
the  entire  tract  at  that  time  in  order  to  establish  possession 
and  show  the  public  what  his  claim  was;  that  he  had  never 
abandoned  the  land;  that  the  first  time  he  knew  that  plaintiff 
was  on  the  land  was  in  the  latter  part  of  October,  1912,  and 
that  in  November,  1912,  he  had  informed  the  plaintiff  that  he 
(the  defendant)  had  a  prior  right  of  entry,  won  by  a  success- 
ful contest,  and  that  he  would  assert  his  right  when  the  land 
was  restored  to  entry ;  to  which  the  plaintiff  had  replied  that 
he  would  follow  the  advice  of  his  attorneys,  and  that  he  knew 
that  the  land  was  claimed  by  the  defendant,  but  thought  that 
he  had  abandoned  it  Defendant  further  testified  that  in 
December  he  went  upon  the  land  and  found  a  man  by  the 
name  of  Jones  there.  He  then  testified  as  follows:  ''He 
[Jones]  was  not  doing  anything  when  I  went  there,  but  he 
came  out  where  I  was  working  and  asked  if  I  had  the  consent 
of  Ingram  to  work  there.  He  then  asked  me  to  tell  him  to  get 
off  the  land  and  not  to  work  there.  He  said  Mr.  Ingram  owed 
him  and  he  wanted  to  get  his  pay  and  get  away.  He  said 
that  he  would  tell  Mr.  Ingram  that  I  just  gave  him  hell.  I 
told  him  not  to  tell  Mr.  Ingram  anything  of  the  kind,  as  I 
did  not  want  him  to  carry  any  such  news  as  that  from  me. 
I  did  not  make  any  threats  or  exercise  any  force  at  all  against 
Mr.  Jones  whatever.  I  asked  Mr.  Jones  to  eat  dinner  with  us 
and  he  did  not  show  any  evidence  of  being  afraid  of  me." 
Defendant  offered  to  prove  by  an  exemplified  copy  of  a  record 
of  the  United  States  land  office  that  the  Secretary  of  the  In- 
terior, upon  a  contest  between  the  defendant  and  a  third 
party,  had  rendered  a  decision  stating  that  the  land  would  be 
restored  to  entry,  and  that  the  defendant  would  be  given 
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thirty  days  after  notice  of  such  restoration  during  which  time 
he  would  have  a  preference  right  to  make  entry  on  the  land. 
Objection  was  made  to  this  testimony  and  the  offer  was  re- 
fused. It  was  not  shown  that  the  land  had  ever  been  restored 
to  entry.  It  thus  appears  that  there  was  no  proof  of  any 
violence,  offer  of  violence,  or  show  of  superior  force  attendant 
upon  the  entry  of  the  defendant  upon  the  land.  The  testi- 
mony shows  that  the  plaintiff's  possession  was  more  than  a 
scrambling  possession ;  in  fact,  that  he  at  the  time  of  the  de- 
fendant's  entry  had  actual  peaceable  possession  of  the  ground. 
However,  the  plaintiff  could  not  succeed  in  the  action  unless 
he  established  the  facts  alleged.  The  proof  was  wanting  to 
show  any  circumstances  such  as  those  set  forth  in  the  com- 
plaint and  relied  upon  by  the  plaintiff.  As  to  the  proof  re- 
quired in  such  a  case,  we  cite,  in  addition  to  the  section  of  the 
code  noted,  section  1172  of  the  Code  of  Civil  Procedure. 
{Castro  V.  Tewksbury,  69  Cal.  562,  [11  Pac.  339].) 

The  additional  point  is  made  that  the  defendant  was  en- 
titled  to  have  received  the  documentary  evidence  offered  show- 
ing the  action  of  the  Land  Department  taken  with  respect 
to  the  contest  formerly  decided.  He  says  that  he  was  entitled 
to  make  this  proof  to  show  the  nature  of  his  possession  and  to 
show  a  color  of  right.  From  the  evidence  as  stated,  it  is 
clear  that  at  the  time  of  the  entry  by  the  defendant  the  plain- 
tiff was  in  actual  possession  of  the  land,  and  no  showing  of 
constructive  possession  could  avail  the  defendant  as  against 
the  plaintiff  on  that  issue.  It  is  generally  held  under  such 
facts  that  the  question  of  the  entryman's  title  is  not  material 
to  a  recovery  by  his  adversary,  for  one  who  enters  where  actual 
possession  has  been  acquired  by  another,  may  do  so  only  in 
a  peaceable  way  or  under  authority  of  a  judgment  of  court, 
excepting,  of  course,  where  he  enters  under  some  form  of 
permission  given  him  by  the  occupant.  {Carteri  v.  Roberts, 
140  Cal.  164,  [73  Pac.  818].)  We  think  the  last  contention 
of  appellant  is  without  merit. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 
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[C!t.  No.  1822.    Second  Appellate  District.— Maj  10,  1917.] 

C.  A.  BUNNELL,  Appellant,  v.  CHARLES  R.  THOMAS, 
Constable,  etc.,  et  al.,  Respondents. 

Appeal— DiNUL  or  MonoM  pob  Substitutsd  FiNDmos — ^Nonappkai#- 
ABLc  Order. — An  appeal  from  an  order  denjing  a  motion  to  Bub* 
Btitute  other  findings  of  fact  for  those  signed  bj  the  court  cannot 
be  sustained,  as  the  court  has  no  authority  to  change  its  findings  of 
fact  after  the  entry  of  judgment 

iB.— Cl^m  and  Dblivert— Ownership  and  Bight  or  Possession — 
Assignment  op  Cause  op  Action  Apter  Submission  op  Case — 
Erroneous  Judgment. — ^Where,  in  an  action  against  a  constable 
and  sureties  on  his  official  bond  to  recover  the  possession  of  an  auto- 
mobile taken  under  a  writ  of  attachment,  it  is  made  to  appear  upon 
the  face  of  the  record  that  when  the  complaint  was  filed,  and  until 
the  time  of  trial  and  submission  of  the  cause  for  decision,  the 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  the  prop- 
erty, it  is  error  to  find  that  the  plaintiff  was  not  entitled  to  posses- 
sion or  damages,  because  of  the  fact  that  after  such  submission 
there  was  filed  a  document  purporting  to  assign  to  other  parties  all 
property  and  sums  of  money  arising  from  the  cause  of  action. 
Under  such  circumstances,  the  court  should  have  granted  a  motion 
for  another  and  different  judgment,  and  amended  its  conclusions  of 
law  and  rendered  another  judgment  accordingly. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  motion  for 
substituted  findings,  and  from  an  order  refusing  to  vacate  the 
judgment  and  enter  a  different  judgment.  John  M.  York, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Winslow  P.  Hyatt,  and  Stephen  L.  Sullivan,  for  Appellant. 

M.  A.  Fleming,  C.  W.  Hall,  A.  J.  Mitchell,  and  W.  B.  Law, 
for  Respondents. 

CONREY,  P.  J.— The  plaintiff  appeals  from  the  judgment 
and  this  appeal  is  presented  on  the  judgment-roll.  He  also 
appeals  from  an  order  denying  plaintiff's  motion  to  substitute 
other  findings  of  fact  for  the  findings  of  fact  signed  by  the 
CQurt,  and  from  an  order  denying  plaintiff's  motion  to  vacate 
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and  set  aside  the  judgment  and  enter  another  and  different 
judgment.  The  appeds  from  these  orders  are  presented  upon 
"bills  of  exceptions'*  duly  certified,  which  set  forth  the  papers 
used  on  the  hearings  in  the  court  below. 

As  the  court  would  have  no  authority  to  change  its  findings 
of  fact  after  the  entry  of  judgment,  the  appeal  from  the  order 
denying  the  motion  for  substituted  fincUngs  of  fact  cannot 
be  sustained. 

By  virtue  of  a  writ  of  attachment  issued  out  of  a  justice's 
court  of  Los  Angeles  Township  in  an  action  of  one  Wilson  v. 
Karl  Brehme  and  Mae  B.  Brehme,  an  automobile  was  attached 
as  property  of  the  defendants  Brehme.  The  attachment  was 
made  by  Charles  B.  Thomas,  township  constable,  defendant  in 
the  present  action,  and  this  action  is  brought  against  Thomas 
and  the  sureties  on  his  official  bond  by  the  plaintiff  C.  A. 
Bunnell  as  a  third  party  claiming  to  be  the  owner  of  said 
automobile.  This  action  is  brought  to  recover  possession  of 
the  automobile,  or  for  the  value  thereof  in  case  delivery  cannot 
be  had,  together  with  damages  for  its  detention  and  for  costs. 
This  action  was  tried  on  the  fifteenth  day  of  September,  1914, 
and  the  findings  were  filed  on  the  twenty-fifth  day  of  Septem- 
ber, 1914.  On  the  sixteenth  day  of  September,  1914,  there 
was  filed  with  the  papers  in  this  action  in  the  superior  court 
a  document  purporting  to  have  been  signed  and  delivered  by 
C.  A.  Bunnell,  purporting  to  transfer  to  other  parties  "all 
property  and  sums  of  money  arising  from  the  cause  of  action" 
herein,  and  the  judgment  recovered  herein.  That  instrument 
was  not  introduced  as  evidence  at  the  trial  of  the  case,  and 
manifestly  did  not  exist  at  the  conclusion  of  the  trial  when 
the  case  was  submitted  for  decision.  Nevertheless,  the  court 
annexed  said  purported  assignment  to  the  findings  as  an  ex- 
hibit, and  the  judgment  was  in  part  based  thereon.  The  find- 
ings of  fact,  after  reciting  the  fact  of  the  trial,  and  that 
evidence  oral  and  documentary  had  been  introduced  by  the 
respective  parties,  state  that  "the  court  having  read  and  seen 
on  file  a  purported  assignment  of  this  cause  of  action,  and  all 
rights  thereto,  and  said  purported  assignment  of  said  cause 
of  action,  and  said  biU  of  sale  being  made  by  the  plaintiff 
herein  to  strangers  to  this  suit,  a  copy  of  which  assignment 
and  bill  of  sale  is  hereto  attached  and  marked  Exhibit  'A,' 
the  court  now  renders  its  decision  and  finds  the  following 
facts."    The  findings  are  that  the  plaintiff  has  no  interest  in 
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and  is  not  the  owner  and  is  not  entitled  to  the  possession  of 
the  described  property,  "but  was  such  owner  from  May  4, 
1914,  until  September  15,  1914,  when  he  parted  with  his  title 
thereto  by  such  Exhibit  A";  that  the  defendant  as  constable 
did  on  the  fifth  day  of  May,  1914,  without  plaintiff's  con- 
sent, wrongfully  and  unlawfully  take  and  detain  said  property 
from  the  possession  of  the  plaintiff,  and  has  ever  since  and 
continuously  retained  the  same  under  and  by  virtue  of  the 
described  writ  of  attachment,  as  the  property  of  the  defend- 
ants in  the  action  of  Wilson  t;.  Brehme ;  that  on  the  fifth  day 
of  May,  1914,  the  defendants  Brehme  had  no  right,  title,  or 
interest  in  said  automobile;  that  the  automobile  on  the  5th 
of  May,  1914,  was  of  the  value  of  five  hundred  dollars ;  that  on 
the  ninth  day  of  May,  1914,  the  plaintiff  demanded  possession 
thereof  from  the  defendant  Thomas ;  that  plaintiff  is  not  dam- 
aged in  any  sum  because  of  the  alleged  wrongful  act  of 
Thomas.  The  complaint  alleged  that  the  value  of  the  use  of 
the  automobile  during  the  period  of  its  detention  was  ten  dol- 
lars per  day.  The  answer  herein  denied  that  the  value  of 
such  use  was  any  sum  in  excess  of  one  dollar  per  day.  As 
conclusions  of  law  from  its  findings  of  fact  the  court  found 
that  the  plaintiff  was  not  entitled  to  possession  of  the  auto- 
mobile nor  to  damages,  and  judgment  was  entered  accordingly. 
It  thus  appears  upon  the  face  of  the  record  that  the  court 
based  its  judgment  upon  supposed  facts  which  were  not  in 
evidence  at  the  trial,  and  that  when  the  complaint  was  filed, 
and  until  the  time  of  trial  and  submission  of  the  case  for  deci- 
sion, the  plaintiff  was  the  owner  and  entitled  to  possession  of 
the  property.  Since  the  findings  established  plaintiff's  owner- 
ship of  the  automobile  when  the  case  was  submitted  for  deci- 
sion on  September  15,  1914,  the  court  should  have  granted  a 
motion  for  another  and  different  judgment,  and  should  have 
amended  its  conclusions  of  law  and  rendered  another  judg- 
ment accordingly,  which  judgment  would  have  been  for  pos- 
session of  the  property,  or  its  value  in  case  delivery  could  not 
be  had,  and  damages  should  have  been  awarded  in  the  sum  of 
one  dollar  per  day  during  the  period  of  detention  thereof  by 
the  defendant  Thomas.  And  the  judgment  itself  as  rendered 
and  entered  is  clearly  erroneous,  because  on  the  face  of  the 
findings  it  appears  that  the  case  was  not  decided  upon  the 
evidence,  but  upon  a  transaction  which  the  court  was  not  en- 
titled to  consider.    It  may  be  that,  as  claimed  by  appellant, 
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the  evidence  was  sufficient  to  establish  damages  in  the  sum  of 
more  than  one  dollar  per  day  as  the  value  of  the  use  of  the 
automobile  while  thus  detained.  In  the  interest  of  justice, 
therefore,  it  would  seem  that  the  judgment  should  be  reversed 
and  the  case  remanded  for  a  new  trial,  rather  than  that  judg- 
ment should  now  be  ordered  as  demanded  by  the  motion  for 
another  and  different  judgment.  For  that  reason  the  order 
denying  the  motion  for  another  and  different  judgment  is 
affirmed,  and  the  judgment  is  reversed. 

James,  J.,  and  Works,  J.,  pro  tenu,  concurred. 


[Crim.  No.  376.    Third  AppeDate  IHstrfct.— May  10,  1917.1 
THE  PEOPLE,  Respondent,  v.  PLORI  GBANDI,  Appellant. 

Criminal  Law— Assaui/t  With  Deadly  Weapon  WrrH  Intent  to 
MuBDEB — Eyidencb  —  Insutpiciently  Identified  Weapon  —  Lack 
op  Prejudice. — In  a  prosecution  for  the  crime  of  assault  with  a 
deadly  weapon  with  intent  to  commit  murder,  the  defendant  is  not 
prejudiced  by  the  admission  in  evidence  of  the  pistol  with  which  the 
prosecution  claimed  the  assault  wag  committed,  even  though  the 
same  was  not  sufficiently  identified  as  the  one  which  the  defendant 
used,  where  it  was  admitted  that  he  had  a  pistol  at  the  time  of  the 
assault  and  that  he  discharged  it. 

lb. — Deadly  Character  op  Weapon — Suppiciency  op  Evidenc?e. — In 
such  a  prosecution  the  deadly  character  of  the  weapon  used  is  suffi- 
ciently proven  by  evidence  of  its  discharge  which  was  accompanied 
with  a  hissing  sound. 

Id. — Evidence — Interest  op  Witness — ^Procuring  op  Written  State- 
ment op  Bad  Reputation  op  Another  Witness — Admissibility. — 
In  such  a  prosecution  it  is  proper  for  the  district  attorney,  for  the 
purpose  of  showing  that  a  witness  for  the  defense  had  taken  an 
unusual  interest  in  the  case  in  favor  of  the  accused,  to  question  the 
witness  concerning  the  securing  by  him  of  a  written  statement  of 
residents  of  the  community  declaring  that  the  reputation  of  a  wit- 
ness for  the  state  for  truth  was  bad,  but  such  statement  is  not  ad- 
missible in  evidence  on  motion  of  the  defendant. 

Id. — Presumption  op  Good  Character  op  Dependant — Instruction. — 
The  refusal  to  instruct  the  jury  to  the  effect  that  a  person  accused 
of  crime  is  presumed  to  have  a  good  character  until  the  contrary  is 
established  by  competent  evidence,  and  that  it  la  the  duty  of  the 
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jury  to  give  the  defendant  the  benefit  of  such  presumption,  ib  not 
prejudicial,  where  the  character  of  the  accused  for  the  traits  in- 
volved in  the  charge  upon  which  he  was  tried  was  not  directly  made 
an  issue  by  the  introduction  of  proof  addressed  thereto,  and  the 
jury  was  instructed  that  the  defendant  was  to  be  presumed  to  be 
innocent  until  his  guilt  was  confirmed  by  the  evidence  beyond  all 
reasonable  doubt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County.    J.  0.  Moncur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

H.  B.  Wolfe,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

HART,  J. — ^The  defendant  was  charged  by  information, 
filed  in  the  superior  court  of  Plumas  County,  with  the  crime 
of  assault  with  a  deadly  weapon  with  intent  to  commit  mur- 
der, and  was  convicted  of  assault  with  a  deadly  weapon.  He 
appeals  from  the  judgment. 

The  assault  occurred  on  the  twentieth  day  of  July,  1916, 
between  the  hours  of  4  and  5  o'clock  P.  M.,  in  Clover  Valley, 
a  short  distance  from  the  town  of  Beckwith,  in  Plumas 
County.  The  party  assaulted  was  one  William  Tognola. 
Both  men  are  Italians,  and  were  employed  at  a  dairy  owned 
by  one  Samuel  Bonta.  The  prosecuting  witness,  Tognola,  on 
the  day  before  that  upon  which  the  assault  was  committed, 
mounted  a  horse  for  the  purpose,  as  he  stated,  of  going  out 
into  a  field  belonging  to  Bonta  and  driving  therefrom  some 
calves.  Upon  his  return  to  the  cabin,  in  which  he  and  the 
defendant  had  been  living,  and  which  was  situated  near  the 
dairy,  the  accused,  with  a  large  stick  or  club  in  his  hand,  ap- 
proached Tognola  and,  addressing  him,  said:  **You  must  be 
killed,"  or,  **Tou  will  be  killed."  Becoming  frightened  at 
this  demonstration  upon  the  part  of  the  defendant,  Tognola 
dismounted  from  the  horse  and  ran  some  distance  away  from 
the  premises.  On  the  following  day,  at  the  hour  above 
named,  while  Tognola  was  engaged  in  milking,  the  defendant 
again  approached  him,  this  time  with  a  pistol,  and  as  Tognola, 
who  saw  him  approaching  with  the  weapon,  started  to  run 
from  him,  fired  two  shots  at  the  latter,  neither  of  which  struck 
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Tognola.  This  statement  of  the  circumstances  under  which 
the  assault  was  committed  is  taken  from  Tognola 's  testimony, 
which  was  corroborated  by  the  testimony  of  one  Paul  Patonti, 
another  employee  of  Bonta,  and  the  only  other  person  present 
at  the  time  of  the  assault 

The  motive  for  the  assault  is  not  clearly  shown  by  the  testi- 
mony, although  Tognola  testified  that  the  defendant  appeared 
to  have  become  very  angry  with  him  on  the  day  before  because 
he  (Tognola)  had  used  the  horse,  which  was  the  property  of 
Bonta,  for  the  above-stated  purpose. 

Tognola  testified  that  he  owned  the  weapon  used  by  the  de- 
fendant in  making  the  assault;  that  he  (Tognola)  had  left 
the  pistol  on  a  table  in  the  cabin,  and  that  the  defendant  had 
evidently  gone  into  the  cabin  and  taken  it  with  him,  perhaps 
for  the  special  purpose  of  assaulting  Tognola.  The  latter 
further  testified  that  he  heard  the  hissing  noise  of  the  bullets 
as  they  passed  near  him,  and  also  said  that,  after  the  shoot- 
ing, he  slipped  into  the  cabin  through  a  window,  procured 
some  blankets  and  went  out  into  the  field,  where  he  slept  that 
night.  The  defendant,  during  the  night,  left  the  premises, 
and  was  later  placed  under  arrest. 

The  defendant  admitted  on  the  witness-stand  that  he  fired 
two  shots  from  a  **gun"  at  the  time  of  the  alleged  assault, 
but  positively  declared  that  he  did  not  shoot  at  Tognola. 

The  complaint  on  this  appeal  is  of  alleged  errors  in  the  ac- 
tion of  the  court  disallowing  certain  testimony  and  declining 
to  allow  and  read  to  the  jury  certain  instructions  requested  by 
the  defendant.  Of  these  asserted  errors,  the  first  to  which 
attention  is  directed  is  in  the  ruling  whereby  the  pistol  with 
which  the  prosecution  claimed  the  defendant  committed  the 
assault  was  admitted  in  evidence.  The  ground  of  the  objec- 
tion was  that  the  weapon  was  not  sufficiently  identified  as 
the  weapon  used  by  the  accused  on  the  occasion  of  the  shoot- 
ing. But,  assuming  that  the  weapon  was  not  sufficiently 
identified  as  the  one  with  which  the  defendant  did  the  shoot- 
ing, the  action  of  the  court  in  admitting  it  in  evidence  was 
clearly  without  prejudice,  since  the  defendant  himself  ad- 
mitted that  he  had  a  pistol  at  the  time  of  the  assault  and 
that  he  discharged  it.  In  view  of  that  admission,  and  of  the 
fact  that  Tognola  testified  that  the  defendant  fired  the  weapon 
at  him,  it  obviously  became  a  matter  of  little  or  no  conse- 
quence whether  the  weapon  actually  used  on  the  occasion  of 
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the  shooting  was  identified  at  the  trial  and  introduced  in  evi- 
dence  or  not.  The  only  purpose  which  could  be  subserved  by 
proof,  and  the  identification  of  the  weapon,  would  be  to 
corroborate  the  testimony  of  the  witnesses  that  one  was  in 
the  possession  of  the  defendant  at  the  time  of  the  alleged 
assault,  and  that  he  used  it  as  described  by  the  witnesses  for 
the  people;  and  the  admission  by  the  accused  that  he  did 
have  such  a  weapon  at  the  time  referred  to  and  discharged  it, 
supplied  every  evidentiary  purpose  which  the  production  of 
the  weapon  itself  could  possibly  have  accomplished.  It  fol- 
lows that  even  the  introduction  in  evidence  of  a  pistol  which 
was  not  used  by  the  defendant  on  the  occasion  of  the  assault 
could  not  in  any  degree  have  aflPected  the  verdict. 

It  is  next  contended  that  there  was  entirely  a  failure  to 
prove  that  the  pistol  by  means  of  which  the  alleged  assault 
was  made  was  a  deadly  weapon.  Confessedly,  it  is  essential 
for  the  people,  in  a  case  where,  as  here,  the  claim  is  that  the 
assault  charged  was  committed  by  shooting  a  pistol  or  gun  at 
the  prosecuting  witness,  to  show  that  the  pistol  or  gun  used 
as  the  means  for  committing  the  assault  was  loaded  with 
powder  and  ball,  or,  in  other  words,  that  it  was  when  so  used 
a  weapon  which  when  employed  as  a  means  of  assaulting 
another,  is  ''likely  to  produce  great  bodily  injury,"  and  we 
think  that  there  is  evidence  produced  by  the  prosecution 
which  tended  suflBciently  to  prove  that  fact.  The  prosecuting 
witness  and  the  witness,  Patonti,  as  well  as  the  defendant 
himself,  testified  that  the  weapon  was  fired  or  discharged,  and 
Tognola  declared  that  he  heard  the  hissing  sound  which  al- 
ways accompanies  a  bullet  as  it  whizzes  through  and  against 
the  air  currents.  These  constituted  circumstances  from  which 
the  inference  would  naturally  follow  that  the  pistol  was 
loaded. 

There  was  no  error  in  the  action  of  the  court  in  refusing  to 
allow  in  evidence,  on  the  motion  of  the  defendant,  a  certain 
written  statement,  to  which  a  number  of  the  residents  of  the 
vicinity  of  Beckwith  had  subscribed,  and  in  which  it  was 
declared  that  the  reputation  of  Paul  Patonti,  a  witness  for 
the  people,  for  truth,  honesty,  and  integrity  in  the  community 
in  which  he  lived  was  bad.  The  offer  of  the  statement  was 
made  during  the  examination  of  the  witness,  Rudolph 
Righetti,  who  testified  for  the  defense.  It  appears  that, 
after  the  defendant  T^as  charged  with  assaulting  Tognola, 
and  after  it  was  known  that  Patonti  would  give  testimony  at 
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the  trial  against  the  defendant,  Bighetti,  an  intimate  friend 
of  the  latter,  prepared  the  statement  referred  to,  and  went 
about  for  the  purpose  of  securing  signatures  thereto,  and  sue- 
ceeded  in  inducing  a  number  of  persons  to  sign  it.  These 
facts  were  brought  to  light  through  the  cross-examination  by 
the  district  attorney  of  Bighetti,  and  the  statement  was  called 
for  by  that  oflScer  and  produced  by  the  witness,  but  it  was 
not  read  to  the  jury  by  the  district  attorney.  The  object  of 
the  cross-examination,  so  far  as  it  was  based  upon  said  writ- 
ten statement,  was  merely  to  show  the  interest  of  Bighetti  in 
the  case  and  in  behalf  of  his  friend,  the  defendant.  The 
statement,  if  received  in  evidence,  would  have  shown,  as  be- 
fore stated,  that  certain  persons  regarded  the  reputation  of 
Patonti  for  truth,  honesty,  and  integrity  as  bad,  and,  under 
the  circumstances  under  which  it  was  offered  as  proof,  it 
would,  if  admitted,  have  been  hearsay,  pure  and  simple.  The 
statement  was  undoubtedly  offered  upon  the  theory  that  it 
was  allowable  under  the  terms  of  section  1854  of  the  Code  of 
Civil  Procedure,  but,  as  stated,  while  the  district  attorney 
called  for  and  was  given  and  examined  the  statement,  he  read 
no  part  of  it  to  the  jury,  but  only  referred  to  it  to  show  that 
Bighetti  had  taken  unusual  interest  in  the  case  in  favor  of 
the  accused. 

The  next  assignment  involves  the  action  of  the  court  in  dis- 
allowing the  following  instruction,  requested  by  the  defend- 
ant: *'You  are  instructed  that  you  must  find  that  defendant 
was  armed  with  a  loaded  pistol,  and  by  that  is  meant  a  pistol 
loaded  in  such  manner  that  the  discharge  of  it  would  pro- 
duce death  or  great  bodily  injury  upon  William  Tognola,  and 
unless  you  find  the  pistol  was  so  loaded  you  must  find 
defendant  not  guilty." 

The  court  defined  a  deadly  weapon  within  the  meaning  of 
section  245  of  the  Penal  Code,  and  then  covered  and  clearly 
explained  to  the  jury  the  proposition  contained  in  the  above- 
quoted  instruction  as  follows:  ''You  are  instructed  that  in 
tiiis  case,  defendant,  Flori  Qrandi,  is  charged  with  the  crime 
of  assault  with  a  deadly  weapon  with  intent  to  commit  mur- 
der, and  you  are  instructed  that  before  you  can  find  defend- 
ant guilty  of  the  crime  as  charged,  you  must  be  satisfied  to  a 
moral  certainty  and  beyond  all  reasonable  doubt  that  defend- 
ant, Grandi,  was  armed,  with  a  pistol  so  loaded  that  it  would 
inflict  serious  bodily  injury  or  death  upon  William  Tognola 
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under  the  circumstances  as  shown  by  the  evidence  in  this 
case." 

Thus,  it  will  be  observed,  the  proposition  enunciated  in  the 
rejected  instruction  was  clearly  covered  by  the  court's  charge. 

It  is  further  objected  that  error  was  committed  in  the  rejec- 
tion of  the  following  instruction,  proposed  by  the  defendant: 
*'7ou  are  instructed  that  a  person  accused  of  a  criminal 
offense  is  presumed  to  have  a  good  character  for  the  traits 
involved  in  this  action  for  peace  and  quiet  until  the  contrary 
is  established  by  competent  evidence,  and  you  are  further 
instructed  that  it  is  the  duty  of  each  and  every  of  you  as 
jurors  to  give  the  defendant  tJie  benefit  of  this  presumption." 

Generally,  so  far  as  the  writer  has  observed,  such  an  in- 
struction is  never  proposed  or  given  where  the  character  of 
the  accused  for  the  traits  involved  in  the  charge  upon  which 
he  is  tried  is  not  directly  made  an  issue  by  the  introduction 
of  proof  addressed  thereto.  It  cannot  be  doubted,  however, 
that  the  instruction  correctly  states  the  rule,  and  it  would 
have  been  just  as  well  to  have  given  it,  since  the  defendant 
requested  that  it  be  submitted  to  the  jury;  but  it  cannot  be 
assumed,  from  the  fact  that  the  instruction  or  one  bearing 
upon  the  subject  to  which  it  related  was  not  given,  that  the 
jury  considered  the  case  upon  the  hypothesis  that  the  defend- 
ant was  not  a  man  of  good  character  for  peace  and  quiet  It 
is,  on  the  contrary,  to  be  assumed,  in  view  of  the  fact  that 
the  defendant's  character  was  not  directly  assailed  by  the 
people,  and  that  it  was  not  made  a  direct  issue  by  himself — 
that  is,  that  there  was  no  evidence  whatever  presented  as  to 
his  character — ^that  the  jury  considered  the  case  as  it  was 
directly  and  actually  made  by  the  proofs,  and  upon  the  case 
as  so  made  arrived  at  their  verdict.  But,  at  all  events,  under 
the  circumstances,  it  seems  to  us  that  what  is  said  in  the  re- 
jected instruction  was  substantially  and  suflBciently  declared 
in  the  instruction,  which  was  given,  that  the  defendant  was 
to  be  presumed  to  be  innocent  until  his  guilt  was  confirmed  by 
the  evidence  beyond  all  reasonable  doubt. 

We  have  now  considered  all  the  points  urged  for  a  reversal, 
and,  having  fully  examined  and  considered  the  whole  record, 
have  found  no  legal  reason  for  setting  at  naught  the  result 
arrived  at  below. 

The  judgment  is  accordingly  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[dr.  No.  1611.    Third  Appellate  District.— May  10,  1917.] 

BRINKLET-DOUGLAS  FRUIT  COMPANY  (a  Corpora- 
tion), Respondent,  v.  A.  L.  SILMAN,  as  Administrator, 
etc.,  et  al.,  Appellants. 

Corporation  Law— Plbadino — Denial  or  Inoobporation  upon  Intor- 
MATiON  AND  BEUEr — IssuB  NOT  Baised. — In  an  action  by  a  corpo- 
ration the  denial  of  the  incorporation  of  the  plaintiff  upon  infor- 
uialion  and  belief  is  evasive  and  raises  no  issue,  where  the  public 
record  of  incorporation  was  within  reach  of  the  defendant. 

lb. — Evidence — Corporate  Existence.— Corporate  existence  may  be 
proved  by  parol,  and,  when  collaterally  assailed,  it  is  sufficient  to 
prove  a  de  facto  existence. 

lb. — Salb  of  Potatoes — Seizure  by  Sheriff— Ownership  by  Buyers 
— Sufficiency  op  Evidence. — In  an  action  brought  against  a  sher- 
iff and  the  surety  on  his  official  bond  for  the  conversion  of  a  carload 
of  potatoes,  the  ownership  of  the  potatoes  by  the  plaintiffs  at  the 
time  of  their  seizure  under  a  writ  of  attachment  by  the  sheriff  in 
an  action  against  the  plaintiffs'  vendor,  is  sufficiently  shown  by 
proof  of  the  loading  of  the  same  upon  the  car  and  the  making  out  of 
a  shipping  receipt  naming  the  plaintiffs  as  consignees,  and  the  re- 
ceipt of  a  large  payment  on  account  of  the  price,  with  assurance 
of  the  pajment  of  the  balance  when  the  goods  were  ready  to  be 
shipped. 

Id. — Attachment  —  Third-party  Claim  —  Sufficiency  of  Demand  — 
Waiver. — A  sheriff  is  not  permitted  to  question  the  sufficiency  of 
the  demand  for  the  release  of  attached  property  made  under  sec- 
tion 689  of  the  Code  of  Civil  Procedure,  where  he  acts  upon  it  and 
demands  and  receives  an  indemnifying  bond  from  the  claimant. 

Id. — Wrongful  Seizure  and  Sale  of  Property  by  Officer — Conver- 
sion.— Conversion  is  the  proper  remedy  against  a  sheriff  who  seizes 
and  sells  property  of  one  person  under  process  against  another. 

Id. — Possession  of  Converted  Property. — In  an  action  of  conversion 
against  a  sheriff,  the  plaintiff  is  entitled  to  recover  where  he  proves 
ownership  and  right  of  possession  together  with  its  appropriation 
by  the  defendant,  regardless  of  the  fact  that  at  the  time  of  the  con* 
version  the  property  may  have  been  in  the  possession  of  a  third 
party. 

Id. — Judgment  Against  Administrator — Payment  in  Due  Course  of 
Administration — Correction  on  Appeal. — Error  in  a  judgment 
against  an  administrator  in  not  directing  that  it  be  paid  in  due 
course  of  administration  is  correctible  on  appeaL 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 
ced County,  and  from  an  order  denying  a  new  triaL  £•  N. 
Rector,  Judge. 

The  facts  are  stated  in  tbe  opinion  of  the  court 

F.  W.  Henderson,  and  Hugh  E.  Landram,  for  Appellants. 

Edward  Bickmore,  for  Respondent. 

BURNETT,  J.— The  action  was  originally  brought  by 
plaintiff  against  S.  C.  Cornell,  as  sheriff  of  Merced  County, 
and  the  Title  Company  as  surety  on  his  oflScial  bond,  for  the 
conversion  of  280  crates  of  sweet  potatoes.  After  the  action 
was  commenced  Cornell  died  and  his  administrator  was  sub- 
stituted as  defendant.  The  complaint  is  in  the  usual  form 
for  conversion.  The  answer  denied  the  corporate  existence 
of  plaintiff,  that  plaintiff  was  ever  the  owner  of  the  potatoes, 
and  denied  any  conversion  by  Cornell.  As  a  separate  defense 
it  was  alleged  that  defendant  Cornell,  as  sheriff,  on  Febru- 
ary 26, 1912,  duly  levied  on  said  potatoes  a  writ  of  attachment 
issued  out  of  the  justice  court  in  an  action  wherein  F.  H. 
Duarte  was  defendant,  and  at  the  time  of  said  levy  Duarte 
was  the  owner  of  and  in  the  possession  of  said  potatoes,  and 
that  they  were  afterward  sold  and  the  proceeds  regularly  ap- 
plied to  the  satisfaction  of  the  judgments  obtained  in  that 
action  and  in  another  action  against  the  same  defendant.  It 
was  also  alleged  that  the  plaintiff  herein  never  served  upon 
defendant,  Cornell,  any  notice  of  its  claim  to  said  potatoes 
prior  to  said  sale,  and  plaintiff  never  at  any  time  served  upon 
Cornell  any  claim  in  accordance  with  section  689  of  the  Code 
of  Civil  Procedure,  and  never  claimed  any  of  the  proceeds 
of  said  sale. 

The  court  found  that  plaintiff  was  a  corporation  as  alleged ; 
that  plaintiff  was,  on  February  26,  1912,  the  owner  and  en- 
titled to  the  possession  of  the  potatoes,  which  were  of  the 
value  of  $476;  that,  on  said  day,  S.  C.  Cornell,  as  sheriff, 
wrongfully  converted  the  same  to  his  own  use ;  that  the  alle- 
gations in  the  answer  in  regard  to  the  attachment  and  salt? 
of  the  potatoes  were  true,  but  that  it  was  not  true  that  no 
claim  of  ownership  was  made  by  plaintiff,  and,  on  the  con- 
trary, a  demand  and  claim  in  writing  was  made  upon  S.  C. 
Cornell  prior  to  said  sale.    The  court  thereupon  gave  judg- 
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ment  in  favor  of  plaintiff  and  against  defendants  in  the  sum 
of  $476,  from  which  judgment  the  appeal  has  been  taken. 

We  proceed  to  notice  all  the  points  made  by  appellants  in 
the  ')rder  presented  in  the  opening  brief. 

1.  Appellants  are  entirely  mistaken  in  the  contention  that 
there  was  no  evidence  to  prove  the  corporate  existence  of 
plaintiff.  There  is  the  certificate  of  the  Secretary  of  State 
of  the  filing  in  his  ofiSce  of  the  certified  copy  of  the  articles 
of  incorporation  of  plaintiff,  on  the  back  of  which  the  follow- 
ing indorsement  by  the  county  clerk  of  Merced  County  ap- 
pears: **No.  2644.  In  the  Superior  Court  of  the  County  of 
Merced,  State  of  California.  The  Brinkley-Douglas  Fruit 
Company,  plaintiff,  v.  S.  C.  Cornell,  et  al.,  defendants.  Cer- 
tificate  of  filing  of  Articles  of  Incorporation.  Piled,  August 
3, 1912.  P.  J.  Thornton,  Clerk."  As  pointed  out  by  respond- 
ent, the  answer  of  defendants  was  filed  February  13,  1913, 
and  the  denial  of  the  incorporation  of  plaintiff  was  upon  in- 
formation and  belief.  If  it  be  conceded  that  said  certificate 
was  not  sufiScient  evidence  of  the  incorporation,  it  is  at  least 
plain  that,  before  the  answer  was  filed,  the  attention  of  de- 
fendants was  called  to  a  public  record  of  incorporation  and 
we  have  an  instance,  therefore,  for  the  application  of  the 
principle  stated  by  the  authorities  as  follows:  "The  rule  is 
universal  that  matters  of  public  record  and  within  reach  of 
the  defendant  cannot  be  denied  upon  the  ground  that  defend- 
ant had  no  information  or  belief  concerning  them."  The 
denial  of  the  incorporation  was  therefore  evasive  and  raised 
no  issue. 

But  the  corporate  existence  may  be  proved  by  parol  (Pco- 
ple  V.  Morley,  8  Cal.  App.  372,  [97  Pac.  84] ;  Fresno  Canal 
etc.  Co.  V.  Warner,  72  Cal.  379,  [14  Pac.  37]),  and,  when 
collaterally  assailed,  it  is  suflScient  to  prove  that  the  corpora- 
tion has  a  de  facto  existence.  (Fresno  Canal  etc.  Co.  v. 
Warner,  supra.)  There  is  abundant  evidence  in  the  record 
to  satisfy  the  foregoing  requirement.  Indeed,  appellants 
make  no  reference  to  the  point  in  their  closing  brief  and  they 
were  probably  convinced  of  their  error. 

2.  A  more  serious  contention  is  the  next  one,  that  **  plain- 
tiff never  owned  the  potatoes."  As  to  this  appellants  say: 
**  Stating  the  case  most  favorably  to  plaintiff,  it  would  seem 
that  about  February  20,  1912,  plaintiff  wrote  or  wired  to 
P.  K.  Duarte  of  Turlock,  Merced  County,  a  sweet  potato 
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dealer,  for  a  car  of  274  crates  of  sweet  potatoes  at  $1.90  a 
crate ;  that  at  the  same  time  plaintiff  sent  a  check  for  $246.60 
and  stated  that  it  would  have  the  First  National  Bank  of 
Pueblo  wire  the  People's  State  Bank  of  Turlock  that  F.  K, 
Duarte's  draft  for  $1.00  per  crate  with  bill  of  lading  attached 
would  be  paid.  That  upon  receipt  of  the  order  on  February 
26,  1912,  Mary  Duarte,  daughter  of  F.  K.  Duarte,  purchased 
the  potatoes  in  question  for  her  father  from  parties  near 
Atwater,  Merced  County,  and  had  them  loaded  on  a  Southern 
Pacific  car.  That  they  were  loaded  before  5  P.  M.  on  the 
26th  and  Mary  Duarte  made  out  a  shipping  receipt  for  the 
car  which  she  signed  for  her  father  and  the  agent  for  the 
railroad  company.  The  receipt  named  Brinkley  &  Douglas 
as  consignees,  Pueblo,  Colo.  Mary  Duarte  then  took  the 
shipping  receipt  and  went  to  Turlock  on  the  5  P.  M.  train. 
That  night  F.  K.  Duarte  wired  plaintiff  as  follows:  *Have 
your  bank  wire  People's  State  Bank  at  Turlock  to  advance 
me  dollar  per  crate  on  car  P.  F.  E.  3935  on  presentation  of 
bill  of  lading ;  there  is  two  hundred  and  eighty  crates  in  the 
car.'  The  next  morning  (February  27,  1912)  Mary  Duarte 
took  the  shipping  receipt  to  the  People's  State  Bank,  signed 
her  father's  name  to  a  draft  on  plaintiff  for  $280,  attached 
the  shipping  receipt  to  the  draft  and  gave  both  to  the  bank 
and  thereupon  received  the  $280.  The  draft  was  paid  by 
plaintiff  on  March  5,  1912.  S.  C.  Cornell,  as  sheriff,  du^ 
levied  upon  the  car  of  sweet  potatoes  under  a  writ  of  attach- 
ment on  February  26,  1912. 

**It  is  evident  from  the  foregoing  statement  that  the  prop- 
erty in  the  potatoes  had  not  passed  from  Duarte  or  to  plain- 
tiff at  the  time  of  the  levy  of  the  writ  of  attachment  *If  the 
bill  of  lading  with  draft  attached  is  sent  to  the  seller's  agent 
or  bank  for  collection  the  property  in  the  goods  is  reserved 
and  does  not  pass  to  the  buyer  until  payment.'  (35  Cyc.  333. 
See,  also,  Ramish  v.  Kirschbraun,  107  Cal.  659,  [40  Pac.  1045] ; 
nUmer  v.  HUls,  138  Cal.  134,  [70  Pac.  1080].)" 

We  may  notice  briefly  these  authorities.  As  to  the  quota- 
tion from  Cyc.  it  must,  of  course,  be  regarded,  not  only  as 
an  isolated  sentence,  but  in  connection  with  the  context  and 
the  facts  of  the  various  cases  cited  in  its  support.  As  to  this 
we  may  simply  observe  that  the  quoted  sentence  is  followed 
by  this  statement:  **A  different  intention  may,  however,  be 
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indicated  by  tbe  circumstances  of  the  transaction  and  wUI  of 
course  control.'* 

In  the  Ramish  case,  supra,  the  bill  of  lading  was  made  to 
the  vendors  and  by  them  indorsed  to  the  vendee  and  it  was 
agreed  that  it  was  to  be  delivered  to  the  latter  with  the  mer- 
chandise at  Los  Angeles  ''upon  his  payment  there  of  the 
price  of  the  eggs."  It  was  in  view  of  these  circumstances 
that  the  court  said:  ''There  was  no  transfer  of  the  title  to 
the  eggs  before  the  bill  of  lading  was  received  at  the  bank  for 
delivery."  It  was  also  an  important  circumstance  in  that 
case  that  the  bill  of  lading  was  not  made  out  at  Ottumwa,  the 
shipping  point,  to  the  plaintiff  or  vendee  but  it  was  made 
to  the  defendants  or  vendors  as  consignees,  "so  that  they 
could  retain  the  property  in  the  eggs  in  themselves  until  the 
payment  of  the  draft  by  the  plaintiff.  Payment  of  the  draft 
and  transfer  of  the  property  in  the  eggs  by  delivery  of  the 
indorsed  bill  of  lading,  were  intended  to  be,  and  were  con- 
temporaneous acts/'  as  stated  in  the  brief  of  respondents 
in  that  case. 

In  the  Hilmer  case,  supra,  the  evidence  is  reviewed  and  it 
is  concluded  that  it  was  clearly  understood  by  the  parties  that 
the  sale  was  to  be  for  cash  and  the  title  was  not  to  pass  until 
the  money  was  paid.  Under  such  circumstances,  necessarily, 
the  title  would  vest  contemporaneously  with  the  payment  of 
the  money,  since  that  was  the  expressed  intention  of  the 
vendor  and  vendee.  This  would  be  so,  notwithstanding  pos- 
session may  have  been  given  to  the  vendee  prior  to  the  pay- 
ment of  the  purchase  price,  and  the  vendee  named  as  con- 
signee in  the  bill  of  lading.  As  to  this  latter  circumstance, 
Emery's  Sons  v.  Irving  Net.  Bank,  25  Ohio  St.  364,  [18  Am. 
Rep.  299],  is  cited,  in  which  it  was  held  that  the  fact  of  the 
bill  of  lading  being  made  out  to  the  vendee  as  consignee  does 
not  have  the  effect  to  pass  title  in  view  of  the  evidence 
"clearly  showing  a  contrary  intention," 

It  must  be  said,  however,  that  the  case  here  is  quite  dif- 
ferent. The  evidence  does  not  show  clearly  that  it  was  the 
intention  of  the  parties  that  the  title  should  not  pass  until  all 
the  money  was  paid.  The  circumstances  already  detailed  are 
quite  consistent  with  the  theory  that  the  title  passed  when 
the  potatoes  were  loaded  on  the  car  and  the  bill  of  lading 
taken  out  for  plaintiff.  It  is  not  unreasonable  to  hold  that 
Duarte  considered  the  money  as  good  as  paid  when  he  made 
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the  consignment  to  plaintiff,  and  that  he  intended  thereby  to 
surrender  and  transfer  all  of  his  interest  in  and  right  of  con- 
trol over  said  potatoes.  He  had  received  a  large  payment, 
and  an  assurance  that  the  balance  would  be  ready  for  him 
at  the  bank  when  the  goods  were  ready  to  be  shipped.  There 
is  no  reason  to  believe  that  he  distrusted  the  good  faith  of 
respondent,  or  doubted  that  the  money  would  be  paid  as 
agreed.  He  had  had  prior  dealings  with  plaintiff,  and  it  was 
quite  natural  for  him  to  consider  the  sale  consummated  when 
he  loaded  the  car  for  plaintiff.  It  is  to  be  remembered  that 
we  are  simply  considering  the  question  whether  there  was 
room  for  a  rational  conclusion  that  the  title  passed  before  the 
attachment  was  levied, — ^in  other  words,  whether  there  was 
any  substantial  evidence  to  support  the  finding  of  the  court 
to  that  effect.  We  fed  no  hesitation  in  answering  the  ques- 
tion in  the  affirmative  and,  in  this  connection,  may  refer  to 
some  authorities  wherein  the  probative  force  of  such  circum- 
stances is  declared.  In  Emery's  Sons  v.  Irving  Nat.  Bank, 
25  Ohio  St.  364,  [18  Am.  Rep.  299],  it  is  said:  "Where 
goods  are  delivered  by  a  vendor  to  a  common  carrier,  con- 
signed to  the  vendee,  the  question  whether  the  title  thereby 
passes  from  the  vendor  to  the  vendee,  depends  upon  the  in- 
tention of  the  vendor,  which  intention  is  to  be  gathered  from 
all  the  circumstances  of  the  transaction.  .  .  .  In  all  such 
transactions,  the  bill  of  lading  is  an  important  item  of  proof 
as  to  the  intention,  but  it  is  not  necessarily  conclusive  of  the 
question.  If  the  bill  of  lading  shows  that  the  consignment 
was  made  for  the  benefit  of  the  consignor  or  his  order  it  is 
very  strong  proof  of  his  intention  to  reserve  the  jits  dispo- 
dencU.  And  on  the  other  hand,  if  the  bill  of  lading  showa 
that  the  shipment  is  made  for  the  benefit  of  the  consignee, 
it  is  almost  decisive  of  the  consignor's  intention  to  part  with 
the  ownership  of  the  property.  If  the  bill  of  lading  does  not 
disclose  the  person  for  whose  benefit  the  consignment  is  made, 
it  is  of  less  weight  on  the  question  of  the  shipper's  intention. 
We  have  no  doubt,  however,  that  if  the  bill  of  lading  shows 
a  consignment  by  vendor  to  vendee,  and  no  other  circum- 
stance appears  as  to  the  intention,  it  will  be  taken  as  prima 
facie  evidence  of  an  unconditional  delivery  to  the  vendee." 

In  Lund  v.  GanaM,  22  Cal.  App.  103,  [133  Pac.  501],  it 
was  contended,  as  herein,  that  the  title  to  tne  property  was 
not  to  pass  until  the  full  payment  of  the  purchase  price,  but 
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it  was  hdd  that  the  circumstances  were  suflRcient  to  justify 
the  conclusion  that  the  transaction  amounted  to  a  sale  and 
not  a  mere  agreement  to  sell,  notwithstanding  the  purchase 
price  had  not  been  fully  paid  and  no  bill  of  sale  was  exe- 
cuted, the  presumption  from  the  transfer  of  possession  being 
that  the  title  passed,  since  no  different  intention  was  mani- 
fested. 

We  do  not  think  it  can  be  said  that  a  different  intention  is 
so  clearly  shown  by  other  evidence  in  this  case  as  to  nullify 
the  force  of  the  circumstances  to  which  we  referred  as  justify- 
ing the  trial  court's  conclusion  and  to  demand  a  reversal  of 
the  judgment.  Even  if  the  vendor  or  the  vendee  had  testified 
positively  that  the  intention  was  that  the  title  should  vest 
only  when  the  entire  purchase  price  was  paid,  we  could  not 
say  that  the  trial  court  was  bound  to  accord  full  credit  to 
such  statement,  or  to  base  the  findings  upon  it  rather  than 
upon  the  rational  inference  from  the  facts  already  detailed. 
However,  a  reading  of  the  testimony  of  Duarte  and  of  the 
president  of  the  corporation  is  more  favorable  than  otherwise 
to  the  contention  that  the  transaction  was  intended  as  a  com- 
pleted sale.  We  think  their  testimony  naturally  gives  rise 
to  the  impression  that  they  so  understood  it.  It  is  true  that 
appellants  claim  that  Duarte  testified  that  the  sale  was  to  be 
for  cash.  He  was  apparently  an  illiterate  witness  and  was 
skillfully  led  by  the  able  counsel  for  appellants,  but  the  record 
shows  that  when  apparently  he  made  a  statement  to  that 
effect  he  was  testifying  particularly  concerning  former  sales 
to  the  Brinkley-Douglas  Company,  The  question  was:  **Now, 
in  shipping  to  the  Brinkley-Douglas  Fruit  Company,  did  you 
use  to  consign  it  to  themf"  and  he  answered:  ''No,  sir;  they 
advanced  me  the  money,  the  pay  was  advanced,  always  before 
loading  I  had  the  money."  But,  as  before  stated,  when  he 
loaded  the  car  herein  he  undoubtedly  considered  the  trans- 
action closed  and  that  he  virtually  had  the  money,  nothing 
being  required  except  cashing  the  check  at  the  bank,  which 
was  done  the  next  morning. 

8.  It  is  next  contended  that  there  was  no  demand  under 
section  689  of  the  Code  of  Civil  Procedure.  Appellants  say : 
**It  must  be  conceded  in  this  case  that  the  only  demand  made 
by  plaintiff  on  Cornell,  as  sheriff,  was  that  contained  in  the 
telegram  sent  on  February  28, 1912,  which  was  as  follows: 
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•'  'S.  C.  ComeU, 

**  *  Sheriff,  Merced,  Cal. 

**  'Understand  you  haye  attacbed  ear  sweet  potatoes  P.  F.  B. 
thirty-nine  thirty-five.  We  have  paid  for  this  car,  what  right 
have  you  to  attach  our  goods.  Turn  car  loose  at  once  or  will 
start  proceedings  for  damages.    Answer  quick. 

**  'BRINKLET-D0UGI4A8  Fruit  Co.' 

''This  clearly  falls  far  short  of  the  demand  required  by 
C.  C.  P.  689,  and  which  the  sheriff  must  receive  before  he 
would  be  justified  in  relinquishing  the  property." 

But  there  was  a  written  notice  of  demand,  as  shown  by 
the  transcript,  which  it  is  not  denied  was  received  by  the 
sheriff  prior  to  the  sale  of  the  attached  property.  There  was, 
also,  a  purported  indemnity  bond  given  to  the  sheriff  which 
also  appears  in  the  record. 

The  said  notice  and  demand  contained  all  that  is  required 
by  section  689  of  the  Code  of  Civil  Procedure.  The  afSdavit, 
however,  was  made  by  Duarte  instead  of  the  corporation. 
It  appears,  though,  in  the  claim  itself  that  it  was  made  on 
behalf  of  the  Brinkley-Douglas  Fruit  Company.  It  may  be 
that,  strictly  speaking,  Duarte  was  not  authorized  to  make  the 
claim  for  respondent,  but  as  far  as  the  sheriff  was  concerned 
he  was  put  upon  the  same  notice  as  though  the  affidavit  had 
been  made  by  the  Fruit  Company  itself.  As  far  as  the  ques- 
tion of  agency  is  concerned,  moreover,  it  is  not  an  unreason- 
able view  that  Duarte  was  acting  as  the  agent  of  the  company 
throughout  the  entire  transaction,  including  the  purchase  of 
the  potatoes.  Indeed,  his  daughter  testified  that  they  were 
purchased  for  the  Brinkley-Douglas  Fruit  Company.  How- 
ever, the  case  seems  to  have  been  tried  upon  the  theory  that 
Duarte  was  the  purchaser  and  then  the  vendor,  and  we  have 
so  regarded  it.  But  the  claim  and  notice  provided  in  said 
section  is  for  the  protection  of  the  sheriff  that  he  may  release 
the  property  or  require  an  indemnity  bond  {Dubois  v.  SpinkSf 
114  Cal.  289,  [46  Pac.  95]),  and  when  the  sheriff  does  not 
object  to  the  sufficiency  of  the  notice,  but  demands  of  the 
creditor  that  he  indemnify  him  against  loss  and  an  under- 
taking is  given  without  objection  on  the  part  of  the  creditor, 
the  sheriff  waives  any  question  a;s  to  the  sufficiency  of  the 
notice  or  demand.  {KeUogg  v.  Burr,  126  Cal.  38,  [58  Pac. 
306].) 
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There  is  some  contention  in  the  closing  brief  of  appellants 
that  the  indemnity  bond  received  in  evidence  was  not  shown 
to  have  been  given  in  this  particular  case,  but  no  such  objec- 
tion waB  made  when  it  was  offered  and,  besides,  we  are  satis- 
fied with  the  proof  on  that  point.  It  is  also  claimed  that 
the  bond  was  and  is  a  nullity.  There  may  be  some  question 
as  to  its  sufSciency  and  validity,  but  the  sheriff  seemed  to 
be  satisfied  with  it  It  was  his  own  fault  if  he  did  not  require 
a  good  bond,  but,  at  any  rate,  he  acted  upon  the  daim  and 
notice  in  behalf  of  the  respondent  and  he  should  not  now  be 
heard  to  question  the  sufSciency  of  the  demand. 

4.  We  think  conversion  was  the  proper  remedy.  "Trover 
is  a  proper  form  of  action  against  a  sheriff  who  seizes  or  sells 
the  property  of  one  person  under  process  against  another." 
(35  Cyc.  1792.)  This  is  necessarily  implied,  also,  by  the  lan- 
guage of  section  689  of  the  Code  of  Civil  Procedure. 

5.  It  may  have  been  error  for  the  court  to  allow  the  testi- 
mony as  to  the  value  of  the  potatoes  at  Pueblo,  Colorado,  but, 
if  so,  it  was  entirely  without  prejudice,  for  it  is  clear  that 
the  court  in  its  finding  was  not  influenced  by  such  testimony 
and  the  value  found  was  established  by  competent  and  material 
testimony,  virtually  without  conflict. 

6.  There  was  no  failure  to  find  upon  every  material  issue. 
The  possession  at  the  time  of  the  attachment  was  not  a  vital 
consideration.  In  such  action  of  conversion,  the  plaintiff  is 
entitled  to  recover  where  he  proves  his  ownership  and  right 
of  possession  together  with  the  appropriation  of  the  property 
by  defendant.  It  is  immaterial  that  the  property  may  be  at 
the  time  of  conversion  in  the  actual  possession  of  a  third  party. 

The  court's  findings  as  to  the  ownership  and  right  of  pos- 
session, as  already  set  forth,  render  unimportant  the  issue  of 
actual  possession. 

7.  It  is  contended  that  the  judgment  against  the  adminis- 
trator is  erroneous  in  that  it  should  have  directed  that  it 
be  paid  in  the  due  course  of  administration.  (Code  Civ. 
Proc,  sec.  1504.)  The  point  is,  no  doubt,  well  taken  and  the 
judgment  in  that  respect  should  be  corrected  on  appeal. 
{Vance  v.  Smith,  124  Cal.  219,  [56  Pac.  1031].) 

The  foregoing  includes  all  the  reasons  urged  by  appellants 
for  reversal.  We  cannot  avoid  the  opinion  that  they  are  more 
plausible  than  substantial,  and  that  they  should  not  avail  to 
overthrow  the  conclusion  of  the  lower  court,  which  seems  not 
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only  legal,  but  also  entirely  just  and  equitable,  in  view  of  the 
undisputed  fact  that  the  potatoes  were  purchased  with  the 
money  of  respondent,  and  that  there  is  no  doubt  of  the  good 
faith  of  the  corporation  in  the  transaction. 

The  judgment  against  the  administrator  is  modified  by  add- 
ing thereto  the  following,  *'and  that  said  judgment  be  paid 
in  due  course  of  administration,"  and  as  thus  modified  the 
judgment  is  affirmed  as  to  both  defendants,  as  is  also  the  order 
denying  the  motion  of  each  defendant  for  a  new  trial,  re- 
spondent to  recover  its  costs. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  9,  1917. 


[CiY.  No.  1820.    Second  Appellate  District.— May  12,  1917.] 

J.  A.  BEALL,  Respondent,  v.  BEKINS  VAN  AND 
STORAGE  COMPANY  (a  Corporation),  Appellant 

Contract  fob  Shipment  of  Goods — Delay  Caused  from  Laos  <w 
CkATiNQ — Destruction  by  Firb— Liabiuty  fob  Loss. — ^Where  a 
▼an  and  storage  company  in  the  delivery  of  certain  household  effects 
to  a  railroad  company  for  the  purpose  of  shipment,  neglected  to 
crate  certain  portions  of  the  goods,  as  required  by  its  contract,  in 
time  to  get  the  goods  in  the  freight  depot  before  it  closed  for  the 
day,  and  thereupon  stored  them  in  one  of  their  warehouses  for 
safekeeping  overnight,  and  the  warehouse  was  destroyed  by  fire 
before  the  next  morning  and  the  goods  with  it,  the  company  is 
liable  for  the  value  of  such  goods. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
George  H.  Cabaniss,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  T.  Lightfoot,  for  Appellant 

James  W.  Bell,  for  Respondent 
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WORKS,  J.,  pro  tern. — This  is  an  appeal  from  the  judgment 
and  from  an  order  denying  a  motion  for  a  new  trial. 

Appellant  and  respondent  entered  into  a  contract  pursuant 
to  which  the  latter  delivered  to  the  former,  in  two  separate 
lotff,  certain  goods  and  household  effects,  all  of  which  were  to 
have  been  shipped,  at  the  same  time,  to  Lillis,  California.  On 
the  day  that  the  Van  and  Storage  Company  received  the  sec- 
ond lot  of  goods  it  did  not  deliver  them,  together  with  the  first 
lot,  to  the  Southern  Pacific  Company,  as  Beall  claims  it  was  its 
duty  to  do,  but  stored  them  in  its  warehouse  for  safekeeping 
overnight.  The  warehouse  was  destroyed  by  fire  before  the 
next  morning  and  Beall 's  property  with  it.  This  action  was 
brought  to  recover  the  value  of  the  articles  and  judgment  went 
for  Beall. 

Under  certain  very  general  specifications  of  particulars,  to 
the  sufficiency  of  which  respondent  objects,  appellant  claims 
that  the  findings  are  not  supported  by  the  evidence.  No  one 
finding  is  pointed  out  as  lacking  such  support,  but  the  assault 
is  upon  them  in  general.  There  are  twenty-eight  findings  and 
but  four  specifications  of  particulars.  The  language  of  each 
of  the  latter  it  is  most  difficult  to  apply  to  any  finding  or  find- 
ings. Notwithstanding  such  a  situation,  we  have  endeavored 
so  to  construe  the  specifications  as  to  give  appellant  a  hear- 
ing on  the  merits,  in  accordance  with  the  more  recent  rulings 
on  the  subject  of  the  sufficiency  of  specifications  of  particulars. 
(American  Type  Founders'  Co.  v.  Packer,  130  Cal.  459,  [62 
Pac.  744] ;  McEwen  v.  Occidental  Life  Ins.  Co.,  172  Cal.  6, 
[155  Pac.  86] ;  Pacific  Oas  &  Elec.  Co.  v.  Rollins,  32  Cal.  App. 
782,  [164  Pac.  53].) 

Whatever  may  be  said  of  the  specifications  of  particulars, 
tb^  argument  of  appellant  is  directed  at  two  of  the  findings, 
not  by  number,  but  in  effect.  The  propriety  of  these,  under 
tlie  evidence,  may  be  considered  together.  They  are,  col- 
lectively, to  the  effect  that  appellant  contracted  with  re- 
spondent to  pack  the  goods  in  such  condition  as  they  were 
required  to  be  put  in  for  shipment,  and  that  respondent  relied 
upon  appellant  so  to  do.  Beall  was  the  only  witness  who  tes- 
tified to  the  terms  of  the  contract,  which  was  made  over  the 
telephone  by  him  and  one  of  the  company's  representatives. 
Beall  says,  in  part:  **He  suggested  that  the  goods  ought  to  be 
crated.  I  told  him  I  supposed  they  ought,  but  I  would  leave 
it  to  him.    He  said  they  would  send  out  that  day  and  get  the 
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goods  to  be  crated,  •  •  •  which  they  afterward  did.''  And 
again,  ''that  day  they  came  out  and  got  the  articles  that  they 
decided  needed  crating/'  This  was  on  Thursday  and  Beall 
was  to  have  the  remainder,  or  second  lot,  of  goods  ready  for 
a  trip  of  appellant's  vans  on  Monday,  the  day  the  shipment 
was  to  be  made;  but,  according  to  the  effect  of  Beall 's  testi- 
mony, those  were  the  articles,  only,  which  appellant  had  de- 
cided need  not  be  crated,  although  Beall  does  use  the  word 
''pack"  as  describing  what  he  was  to  do  with  them.  The 
two  findings  are  supported  by  the  evidence. 

The  trial  court  found  that  "the  defendant  expressly  agreed 
and  undertook  to  have  the  goods  in  transit,  and  to  deliver 
them  to  the  connecting  carrier  on  Monday,  October  9,  1911." 
This  particular  finding  is  not  attacked,  but  the  contention  is 
made  that  delivery  to  the  railway  on  Monday  was  excused, 
and  a  deposit  of  the  goods  in  the  warehouse  that  night  was 
necessitated  by  the  fault  of  Beall.  This  particular  question 
relates  to  what  we  have  called  the  second  lot  of  goods.  They 
were  delivered  at  appellant's  warehouse  by  its  vans  between 
2 :30  and  3  in  the  afternoon  of  Monday.  The  evidence  shows 
that  the  Southern  Pacific  Company  does  not  receive  freight  at 
its  Los  Angeles  station  after  4 :35  each  day.  When  the  sec- 
ond lot  of  goods  reached  the  warehouse  it  transpired  that 
there  were  two  uncrated  trunks  in  the  load,  and  the  evidence 
shows  that  the  railway  does  not  receive  trunks  for  shipment 
as  freight  unless  they  are  crated.  Appellant  proceeded  to 
crate  the  trunks  in  question,  and  its  witnesses  testified  that 
the  delay  incident  to  the  work  prevented  the  delivery  of  the 
shipment  at  the  railway  station  before  the  freight  depot  was 
closed  for  the  day.  AU  of  Beall 's  goods  were  then  deposited 
in  appellant's  Warehouse  for  the  night  The  appellant  con- 
tends that  tne  trunks  should  have  been  delivered  to  it  by 
Beall  already  crated,  that  he  was  therefore  responsible  for 
the  delay  and  caused  the  detention  at  the  warehouse.  The 
answer  to  this  position  is  that  the  trial  court  properly  found 
that  appellant  had  agreed  to  pack  the  goods  for  shipment. 
When  the  vans  took  from  Beall  on  Thursday  such  of  the  arti- 
cles as,  to  quote  him  again,  "they  decided  needed  crating," 
they  should  have  taken  the  trunks  with  the  other  articles 
selected  by  them. 

Because  of  the  delay  occasioned  by  the  preparation  of  the 
trunks  for  shipment,  and  the  consequent  detention  at  the 
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warehouse,  and  as  it  was  stipulated  at  the  trial  that  the  fire 
was  not  caused  through  negligence,  appellant  asserts  that  the 
question  of  its  liability  should  be  measured  by  the  law  affect- 
ing warehousemen  instead  of  carriers,  and  many  authorities 
are  cited  to  propositions  distinguishing  the  two.  We  need 
not  enter  into  a  discussion  of  the  merits  of  this  contention. 
It  has  no  application  to  the  actual  case.  Enough  has  been 
said  to  show  that  appellant  contracted  to  specially  prepare 
for  shipment  such  portion  of  Beall's  goods  as  needed  such 
preparation,  and  to  deliver  the  entire  lot  of  goods  to  the  rail- 
way on  Monday.  Whether  it  acted  as  a  warehouse-keeper  or 
as  a  carrier,  it  did  not  comply  with  its  agreement,  and  its 
faOure  to  comply  was  the  proximate  cause  of  the  damage  to 
respondent. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Cir.  No.  2031.    Pirst  AppeUate  District.— Maj  14,  1917.] 

MART  B.  WILLIAMS,  Respondent,  v.  SAVINGS  BANK 
OP  SANTA  ROSA  (a  Corporation),  Defendant;  ER- 
NEST  D.  WOODMAN,  as  Executor,  etc..  Appellant 

Tbust— <7hanob  of  Form  of  Savinos  Bank  Account. — ^Where  a  de- 
positor in  a  sayings  bank  in  carrying  oat  her  repeatedly  expressed 
desire  to  so  arrange  her  account  that  her  sister  with  whom  she  had 
Hred,  and  who  had  taken  care  of  her  in  her  invalid  condition  for 
many  years,  might,  during  their  joint  lives,  draw  on  the  account 
and  receive  the  residue  upon  death  without  probate,  handed  the 
pass-book  to  her  niece  with  instructions  to  take  it  to  the  bank  and 
have  the  account  changed  in  such  a  manner  as  to  carry  out  her  de- 
tires,  and  the  bank,  after  being  directed  in  writing  by  the  de- 
positor to  add  the  sister's  name  to  the  account,  entered  the  account 
In  the  book  as  subject  to  the  check  of  either  or  the  survivor  of  them, 
and  the  book  was  thereupon  returned  to  the  depositor,  who,  after 
examining  it,  expressed  herself  as  greatly  satisfied  with  the  change, 
a  trust  was  thereby  created  in  the  deposit  for  the  benefit  of  the 
diter. 

Id, — ^BioHT  TO  Deposit  Under  Banking  Act. — Such  a  case  also  comes 
within  the  purview  of  section  16  of  the  Bank  Act  of  March  1,  1909 
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(Stats.  1909,  pp.  86-90),  as  amended  in  1911  (Stats.  1911,  p.  1003), 
making  suA  persons  joint  owners  in  the  deposit  with  the  right  of 
survivorship. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sonoma 
County  denying  a  new  trial.    Thomas  C.  Denny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  L.  Thompson,  Wilson  &  Wilson,  and  P.  L.  Benjamin,  for 
Appellant. 

James  W.  Gates,  and  Gibson  &  Woolner,  for  Respondent. 

KERRIGAN,  J. — This  is  an  action  brought  by  plaintiflE  to 
recover  a  sum  of  money  on  deposit  in  the  defendant  bank, 
which  deposit  is  also  claimed  by  the  defendant  Woodman  as 
executor  of  the  will  of  Laura  M.  N.  Huntoon,  deceased. 
Plaintiff  recovered  judgment,  and  the  appeal  is  by  said  ex- 
ecutor from  an  order  denying  his  motion  for  a  new  triaL 

Mrs.  Laura  M.  N.  Huntoon  died  at  the  age  of  eighty  years, 
being  a  widow  and  childless.  For  a  long  time  before  her 
death  she  had  been  afflicted  with  paralysis  and  was  able  to 
get  about  only  in  a  wheel-chair.  She  had  lived  with  the  plain- 
tiff at  the  latter 's  home  for  twelve  years  prior  to  her  death, 
during  all  of  which  time  she  was  taken  care  of  by  plaintiff, 
and  by  Mrs.  Laura  Cragin,  plaintiff's  daughter.  The  tie  that 
bound  these  women  was  very  close  and  affectionate.  Mrs. 
Huntoon  left  a  will  dated  about  five  years  before  the  time  of 
her  death,  by  the  terms  of  which  she  disposed  of  her  estate, 
consisting  of  real  and  personal  property  estimated  to  be  worth 
over  one  hundred  and  seventeen  thousand  dollars,  dividing  it 
among  her  heirs,  viz.,  the  plaintiff  and  some  nephews  and 
nieces.  A  legacy  of  ten  thousand  dollars  was  left  to  the 
plaintiff,  and  a  like  legacy  was  given  the  appellant,  who  is  a 
nephew  of  said  deceased.  They  also  were  each  to  receive 
under  the  terms  of  the  will  the  residue  of  the  estate.  At  the 
time  of  her  death  the  deceased  had  a  deposit  in  the  defendant 
bank.  Subsequent  to  making  her  will  she  had  frequently  ex- 
pressed  an  intention  to  make  provision  for  the  plaintiff  in 
addition  to  the  one  contained  in  that  instrument.  It  was  her 
desire  often  repeated  so  to  arrange  certain  savings  bank  ac- 
counts that  the  plaintiff  could  during  their  joint  lives  draw 
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on  them  just  as  she  herself  might  do,  and  that  upon  her  death 
any  money  remaining  on  deposit  would  go  to  the  plaintiff 
without  the  necessity  for  probate.  Accordingly,  in  the  year 
1912,  she  handed  to  her  niece,  Mrs.  Cragin,  the  pass-book 
issued  to  her  by  the  defendant  bank,  with  instructions  to  take 
it  to  the  bank  and  have  the  account  changed  in  such  a  manner 
as  to  carry  out  her  desires  in  the  respect  indicated.  Mrs. 
Cragin  followed  these  directions.  The  cashier  of  the  bank, 
with  whom  Mrs.  Cragin 's  interview  was  had,  requested  that 
Mrs.  Huntoon's  directions  be  put  in  writing,  whereupon  Mrs. 
Huntoon  addressed  a  note  to  the  bank  as  follows:  ''Will  you 
please  add  my  sister's  name,  Mrs.  M.  E.  Williams,  to  my  bank 
account,  which  will  make  it  more  convenient  to  me.''  Upon 
the  receipt  of  this  note  the  bank  cashier  entered  the  account 
in  the  pass-book  as  subject  to  the  check  of  ''Mrs.  Huntoon  or 
Mrs.  M.  E.  Williams,  either,  or  the  survivor  of  them."  The 
book  was  at  once  returned  to  Mrs.  Huntoon,  who,  after  exam- 
ining it,  commented  upon  that  part  of  the  bank's  notation 
which  referred  to  "the  survivor,"  and  expressed  herself  as 
greatly  satisfied  with  the  change  in  the  account,  saying  that 
it  was  just  what  she  wanted  done. 

Section  16  of  the  Bank  Act  of  March  1,  1909  (Stats.  1909, 
pp.  86-90),  as  amended  in  the  year  1911  (Stats.  1911,  p.  1003), 
provides:  "When  a  deposit  with  a  bank  shall  be  made  by  any 
person  in  the  names  of  such  depositor  and  another  person  or 
persons,  and  in  form  to  be  paid  to  either  or  the  survivor  or 
survivors  of  them,  such  deposit  thereupon,  and  any  additions 
thereto  made  by  either  of  such  persons  upon  the  making 
thereof,  shall  become  the  property  of  such  persons  as  joint 
tenants,  and  the  same,  together  with  all  interest  thereon, 
shall  be  held  for  the  exclusive  use  of  the  persons  so  named, 
and  may  be  paid  to  either  during  the  lifetime  of  all  or  any 
or  to  the  survivor  or  survivors  after  the  death  of  one  or  more 
of  them,  and  such  payments  and  the  receipt  or  acquittance  of 
the  one  to  whom  such  payment  is  made  shall  be  a  valid  and 
sufficient  release  and  discharge  to  said  bank  for  all  payments 
made  on  account  of  such  deposit." 

It  appearing  that  the  deceased  did  not  surrender  dominion 
and  control  over  the  funds  in  the  bank,  the  facts  of  the  case 
as  narrated  above  would  not  support  the  theory  of  a  valid 
gift;  but  we  have  no  doubt  under  the  authorities  in  this  state 
that  the  circumstances  related  do  show  a  trust  in  the  deposit 

19  W.  App.-4$ 
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for  the  benefit  of  the  plaintiff.  In  the  case  of  Drinkhouse  v. 
Oermun  Sav,  &  Loan  Society,  17  Cal.  App.  162,  [118  Pac 
953],  it  was  held  that  where  a  deposit  was  made  in  a  savings 
bank  in  the  name  of  the  depositor  and  another  person  payable 
to  either,  in  order,  as  declared  by  the  depositor  at  the  time 
of  making  it,  that  if  anything  happened  to  her  such  other 
person  ''could  take  the  pass-book  and  go  to  the  bank  to  with- 
draw the  money,"  a  trust  was  thereby  created  in  favor  of 
such  other  person  in  the  residue  of  the  deposit  at  the  death 
of  the  depositor,  notwithstanding  that  the  latter  retained  ex- 
clusive possession  of  the  pass-books,  and  the  right  to  with- 
draw all  or  any  portion  of  the  deposit  in  her  lifetime,  (See, 
also,  McCarthy  v.  Holland,  30  Cal.  App.  495,  [158  Pac.  1045].) 

Moreover  in  this  case  we  are  of  the  opinion,  as  in  the  case 
last  cited,  that  the  evidence  deduced  at  the  trial  brings  it 
within  the  purview  of  section  16  of  the  Bank  Act,  supra, 
and  was  sufficient  to  constitute  the  plaintiff  and  the  deceased 
joint  owners  in  the  deposit  with  the  right  of  survivorship.  A 
similar  statute  was  so  construed  in  New  York  (Clary  v.  Fitz- 
gerald, 155  App.  Div.  659,  [140  N.  T.  Supp.  536] ;  McCarthy 
V.  Holland,  30  Cal.  App.  495,  [158  Pac.  1045].)  We  think 
that  the  complaint  stating,  as  it  does,  the  facts  of  the  case,  is 
sufficient  to  enable  the  plaintiff  to  rely  upon  the  theory  that 
the  deposit  was  for  her  benefit,  as  well  as  upon  the  theory 
that  under  the  circumstances  of  the  case  she  became  the  owner 
of  the  remainder  of  the  deposit  upon  the  death  of  Mrs.  Hun<^ 
toon  according  to  the  provisions  of  the  section  of  the  Bank 
Act  set  forth  above. 

The  order  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 
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[Ciy.  No.  2032.    First  Appellate  Digtrict.— May  14,  1917.] 

MART  E.  WILLIAMS,  Respondent,  v.  UNION  TRUST 
SAVINGS  BANK  OP  SANTA  ROSA  (a  Corporation), 
Defendant;  ERNEST  D.  WOODMAN,  as  Executor,  etc.. 
Appellant 

Tbust—Chanob  of  Form  of  Savinos  Bank  Acoount. — ^Where  a  de- 
positor in  a  sayings  bank  in  earrjing  out  her  long  existing  inten- 
tion to  80  arrange  her  account  that  both  she  and  her  sister,  with 
whom  she  had  lived  and  who  had  taken  care  of  her  in  her  invalid 
condition  for  several  jeara,  might  separately  draw  upon  it,  and 
upon  her  death  the  balance  become  the  property  of  the  sister  with- 
out the  formalities  of  probate  proceedings,  signed  a  card,  at  the 
request  of  the  bank,  providing  that  the  two  might  draw  on  the 
account,  but  which  said  nothing  as  to  the  right  of  the  survivor  to 
the  balance  of  the  deposit,  and  after  the  card  was  returned  to  the 
bank  expressed  herself  as  satisfied  with  the  transaction,  a  trust  was 
thereby  created  in  the  deposit  in  favor  of  the  sister,  where  it  was 
shown  that  the  card  signed  was  the  form  then  in  use  by  the  bank 
in  making  deposit  accounts  in  the  name  of  more  than  one  person 
■ubject  to  the  check  of  either  and  balance  payable  to  survivor. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sonoma 
County  denying  a  new  trial.    Thomas  C.  Denny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  L.  Thompson,  Wilson  &  Wilson,  and  P.  L.  Benjamin^ 
for  Appellant. 

James  W.  Oates,  for  Respondent. 

KERRIGAN,  J.— This  is  an  appeal  by  Ernest  D.  Wood- 
man, one  of  the  defendants,  from  an  order  denying  his  motion 
for  a  new  trial  in  an  action  brought  by  the  plaintiff  against 
said  Woodman,  as  executor  of  the  will  of  Laura  M.  N.  Hun- 
toon,  deceased,  and  the  defendant  bank  to  recover  the  balance 
of  a  certain  deposit  in  said  bank. 

This  case,  in  many  of  its  facts,  is  like  the  case  of  Mary  E. 
Williams  v.  Savings  Bank  of  Santa  Rosa  et  al.,  ante, 
p.  655,  [166  Pac.  3661.  The  deceased,  at  the  time  of  her 
death,  had  been  an  invalid  for  about  twelve  years.  She  and 
the  plaintiff  were  sisters  and  were  very  fond  of  each  other. 
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The  deceased  lived  with  the  plaintiff  and  had  been  tenderly 
nursed  by  her  all  of  that  time,  and  in  appreciation  of 
such  loving  care,  and  in  consideration  of  the  bond  of  affection 
existing  between  them,  she  had  intended  for  a  long  time,  it 
appears  from  the  record,  to  arrange  her  savings  bank  account 
so  that  both  she  and  the  plaintiff  might  separately  draw  upon 
it,  and  that  on  her  death  the  balance  of  the  deposit  should 
belong  to  and  become  the  property  of  the  plaintiff  without 
the  formalities  of  probate  proceedings.  Accordingly,  some 
time  in  the  early  part  of  the  year  1912,  the  deceased  sent  the 
plaintiff's  daughter,  Mrs.  Laura  Cragin,  to  the  defendant 
bank  to  request  that  the  necessary  changes  be  made  in  the 
account  so  as  to  effectuate  her  theretofore  often  expressed  de- 
sire concerning  the  matter.  Mrs.  Cragin  called  upon  the 
cashier  of  the  bank,  and,  according  to  her  testimony,  told  him 
that  her  mother  and  the  decedent  desired  that  the  account  be 
changed  so  that  either  the  plaintiff  or  the  deceased  might  draw 
upon  it,  and  that  when  the  decedent  "was  gone"  the  money 
in  the  bank  would  belong  to  the  plaintiff.  The  cashier  there- 
upon gave  to  Mrs.  Cragin  a  signature  card  to  be  signed  by  her 
mother  and  aunt.  This  card  was  filled  in  with  the  desired  sig- 
natures and  returned  to  the  bank,  but  provided  only  by  its 
terms  that  either  of  the  two  sisters  might  draw  against  the 
account,  saying  nothing  as  to  the  right  of  the  survivor  to  the 
balance  of  the  deposit.  The  cashier,  however,  testified  that 
this  was  the  form  then  used  by  the  bank  in  making  deposit 
accounts  in  the  name  of  more  than  one  person  subject  to  the 
check  of  either  and  balance  payable  to  the  survivor.  After 
the  signature  card  had  been  ^led  in  and  returned  to  the  bank 
the  deceased,  believing  that  her  instructions  had  been  carried 
out,  expressed  herself  as  relieved  in  mind  about  a  matter  that 
had  been  worrying  her  for  some  time,  and  that  she  was  glad 
that  upon  her  death  so  much  of  the  fund  as  then  remained 
would  go  to  the  plaintiff  without  the  necessity  of  probate 
proceedings. 

There  is  some  doubt,  under  the  circumstances  of  this  case, 
whether  it  falls  within  the  provisions  of  section  16  of  the  Bank 
Act  of  1911;  but  there  is  no  doubt  in  our  minds  that  such 
circumstances  show  the  creation  of  a  trust  for  the  benefit  of 
the  plaintiff  under  the  rule  laid  down  in  the  case  of  Booth  v. 
Oakland  Bank  of  Savings,  122  Cal.  19,  [54  Pac.  370],  as  re 
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cently  adopted  and  applied  by  this  court  in  the  case  of  Drink- 
house  v.  Oerman  Sav.  &  Loan  Society,  17  Cal.  App.  162,  [118 
Pac.  953]. 
Order  affirmed. 

Lennon,  P.  J.,  and  Bichards,  J.,  concurred. 


[CIt.  Ko.  2238.    Seeond  Appellate  Distriet.— Maj  14,  1^17.] 

BAILEY  ORNAMENTAL  IRON  COMPANY  (a  Corpora- 
tion),  Appellant,  v.  EMMA  M.  GOLDSCHMIDT  et  al., 
Bespondents. 

MiOHANic's  LnsN — Ihpbovxment  not  Exoeeding  Onb  Thousand  Dol- 
LABS — ^Law  Pbiob  to  Ogoe  AMENDMENTS  OF  1911. — At  all  times 
prior  to  the  amendments  of  sections  1183  and  1184  of  the  Code  of 
Civil  ProcedarOy  which  became  effective  on  June  30,  1911,  the  law 
pennitted  an  owner  of  real  property,  in  causing  the  construction  of 
any  improvement  thereon  at  a  cost  of  not  more  than  one  thousand 
dollars,  to  provide  for  such  improvement  by  a  contract  not  filed  in 
the  recorder's  office,  or  even  by  an  oral  contract,  and  to  pay  the 
consideration  therefor  whenever  it  pleased  him  to  do  so;  and  the 
provisions  of  such  code  with  reference  to  putting  in  writing  build- 
ing contracts,  and  filing  them  for  record,  and  as  to  the  mode  and 
time  of  payment  and  the  withholding  of  a  percentage  of  the  eon- 
tract  price,  were  not  applicable  to  such  an  improvement. 

Id. — Deal  Contbagt  Under  One  Thousand  Dollars — Exeoution 
Phiob  to  Code  Amendments — Peetobmance  Subsequent — ^Amend- 
ments Inapplicable.— The  amendments  of  1913  to  sections  1183 
and  1184  of  the  Code  of  Civil  Procedure  are  not  applicable  to  an 
oral  contract  for  the  construction  of  a  balcony  on  d  dwelling  en- 
tered into  prior  to  the  date  that  such  amendments  became  effective, 
where  the  amount  of  the  contract  price  was  less  than  one  thou- 
sand dollars,  although  the  work  was  not  commenced  until  after  such 
amendments  became  effective. 

Id. — ^BiOHT  OF  Lien— Statutobt  Enactment  Essential. — The  declara- 
tion of  article  XX,  section  15,  of  the  constitution  that  mechanics, 
materialmen,  artisans,  and  laborers  of  every  class  shall  have  a  lien 
upon  the  property  upon  which  they  have  bestowed  labor  or  furnished 
material,  for  the  value  of  such  labor  done  and  material  furnished, 
and  that  the  legislature  should  provide,  by  law,  for  the  speedy  and 
efficient  enforcement  of  such  liens,  is  inoperative  except  as  supple- 
mented by  legislative  action,  and  until  the  enactment  of  the  neces- 
sary statute  the  lien  contemplated  by  the  constitution  does  not  exist. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  tK)urt 

Andrew  J.  Copp,  Jr.,  for  Appellant. 

E.  B.  Coil,  for  Respondents. 

CONREY,  P.  J. — ^Action  to  enforce  a  mechanic's  lien 
claimed  by  the  plaintiff.  The  plaintiff  appeals  ti^m  the  judg- 
ment. 

In  March,  1911,  the  defendant  Emma  M.  Goldschmidt,  being 
about  to  cause  the  erection  of  a  dwelling-house  on  land  owned 
by  her  in  the  city  of  Los  Angeles,  entered  into  an  oral  con- 
tract with  the  Imperial  Iron  &  Machine  Company,  under 
which  that  company  agreed  to  construct  for  her  a  oertain  iron 
balcony  as  a  part  of  the  proposed  building.  The  price  for 
the  work  was  to  be  $268 ;  no  time  for  the  payment  being  named 
in  the  agreement.  Mrs.  Goldschmidt  paid  an  installment  of 
this  price  on  May  18  and  the  remainder  thereof  on  June  3, 
1911,  although  at  those  times  none  of  the  work  had  been  done. 
On  June  26,  1911,  the  Imperial  Iron  &  Machine  Company 
entered  into  an  oral  contract  with  the  plaintiff  for  the  con- 
struction of  said  balcony.  The  work  was  commenced  by  the 
plaintiff  on  the  seventh  day  of  July  and  completed  on  the 
sixteenth  day  of  August,  1911.  Later  the  building  was  com- 
pleted, and  a  notice  of  claim  of  lien  in  due  form  was  filed  tcfr 
record  by  the  plaintiff. 

At  all  times  prior  to  June  30,  1911,  the  law  permitted  the 
owner  of  real  property,  in  causing  the  construction  of  any 
improvement  thereon  at  a  cost  of  not  more  than  one  thousand 
dollars,  to  provide  for  such  improvement  by  a  contract  not 
filed  in  the  recorder's  oflSce,  or  even  by  an  oral  contract,  and 
to  pay  the  consideration  therefor  whenever  it  pleased  him 
to  do  so ;  and  the  provisions  of  the  Code  of  CivU,  Procedure 
with  reference  to  putting  in  writing  building  contracts,  and 
filing  them  for  record,  and  the  provisions  of  that  code  relative 
to  the  mode  and  time  of  payment  and  the  withholdings  of  a 
percentage  of  the  contract  price,  were  not  applicable  thereto. 
"It  was  permissible  for  the  parties  to  contract  fbV  the* pay- 
ment of  the  whole  amount  to  the  contractor  before  the^com- 
raencement  of  the  work."     (Denison  v.  Burrellj.119  Col^  180, 
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[51  Pac.  1]  5  Southern  California  Lumber  Co.  v.  Jones,  133 
Cal.  242,  [65  Pac.  378].) 

Sections  1183  and  1184  of  the  Code  of  Civil  Procedure  were 
amended  by  a  statute  which  became  effective  on  June  30, 
1911.  (Stats.  1911,  p.  1313  et  seq.)  If  these  amendments 
are  applicable  to  the  present  case,  the  plaintiff  was  entitled 
to  enforce  its  claim  of  lien ;  otherwise  the  judgment  in  favor 
of  defendants  should  be  affirmed.  The  argument  for  appel- 
lant relies  upon  that  section  of  the  state  constitution  which 
declares  that  **  mechanics,  materialmen,  artisans,  and  laborers 
of  every  class,  shall  have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor  or  furnished  material  for  the  value 
of  such  labor  done  and  material  furnished;  and  the  legis- 
lature shall  provide,  by  law,  for  the  speedy  and  efficient 
enforcement  of  such  liens.**  (Const,  art.  XX,  sec.  15.)  Ap- 
pellant contends  that  its  substantive  right  is  given  by  the  con- 
stitution; that  the  mechanic's  lien  law  relates  only  to  the 
remedy;  and  that  therefore  no  obligation  of  contract  is  vio- 
lated by  allowing  it  a  lien  for  construction  work  which  was 
not  commenced  until  July  7,  1911,  although  it  was  done  pur- 
suant to  contracts  entered  into  prior  to  the  30th  of  June.  This 
contention  cannot  be  sustained.  Referring  to  the  section  of 
the  constitution  quoted  above,  the  supreme  court  said:  **This 
declaration  of  a  right,  like  many  others  in  our  constitution, 
is  inoperative  except  as  supplemented  by  legislative  action. 
So  far  as  substantial  benefits  are  concerned,  the  naked  right 
without  the  interposition  of  the  legislature  is  like  the  earth 
before  the  creation,  *  without  form  and  void,*  or  to  put  it  in 
the  usual  form,  the  constitution  in  this  respect  is  not  self- 
executing.'*  (Spinney  v.  Griffith,  98  Cal.  149,  [32  Pac.  974] .) 
The  foregoing  decision  could  not  have  been  rendered  except 
upon  the  theory  that  the  constitutional  provisions  do  not 
create  a  complete  right  and  that  the  actual  right  of  lien,  as 
well  as  tiie  remedy  for  its  enforcement,  is  derived  from  the 
statute,  and  that  until  the  enactment  of  the  necessary  statute 
the  lien  contemplated  by  the  constitution  cannot  exist. 

It  is  a  familiar  rule  that  the  law  in  force  at  the  time  a 
contract  is  executed  enters  into  and  forms  a  part  of  the  con- 
tract.^ (Bamiiz  v.  Beverly,  163  U.  S.  118,  [41  L.  Ed.  93,  16 
Sup.  Ct.  Rep.  1042] ;  Welsh  v.  Cross,  146  Cal.  621,  624,  [106 
Am.  St.  Rep.  63,  2  Ann.  Cas.  796,  81  Pac.  229].)  When  Mrs. 
Qoldschmidt  contracted  with  the  Imperial   Iron  &  Machine 
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Company  for  the  construction  of  the  balcony  and  paid  that 
company  for  the  work,  there  was  not  in  existence  any  law 
under  which,  after  she  paid  the  contract  price,  her  property 
could  be  subjected  to  a  '' mechanic's  lien"  of  a  subcontractor 
whom  the  contractor  might  thereafter  employ  to  do  the  work. 
She  was  under  no  obligation  to  prevent  the  contractor  from 
having  the  work  done  by  third  persons,  and  she  was  not  bound 
to  take  notice  of  the  fact  that  on  and  after  the  30th  of  June 
there  would  be  a  diflferent  law  governing  such  contracts. 

Counsel  for  appellant  has  referred  to  a  few  California  de- 
cisions which  he  thinks  favor  his  position ;  but,  in  our  opinion, 
they  do  not  benefit  his  case.  The  principal  decision  discussed 
by  him  on  this  point  is  McCrea  v.  Craig,  23  Cal.  522.  There 
it  appeared  that  on  April  26,  1862,  a  law  was  passed  in  rela- 
tion to  liens  of  mechanics  and  others,  which  took  effect  June 
25, 1862,  the  last  section  of  which  repealed  all  prior  laws  upon 
the  subject.  The  action  was  one  to  enforce  a  lien  for  materials 
furnished  to  the  contractor.  The  plaintiff  had  commenced  to 
furnish  those  materials  prior  to  June  25th,  but  did  not  com- 
plete  the  furnishing  of  them  or  file  his  notice  of  lien  until 
after  the  new  law  went  into  effect  Although  his  lien  was 
deemed  to  have  been  acquired,  and  his  notice  related  back  to 
the  time  when  he  commenced  furnishing  the  materials,  never- 
theless it  was  held  that,  after  the  new  statute  went  into  effect, 
all  subsequent  acts  or  proceedings  relating  to  the  lien  or  its 
enforcement  were  governed  by  and  must  have  been  in  accord- 
ance  with  its  provisions.  The  right  of  lien  came  within  the 
earlier  statute,  but  the  subsequent  steps  of  procedure  for 
the  enforcement  of  the  lien  were  governed  by  the  law  as 
amended. 

In  Andrews  dt  Johnson  Co.  v.  Atwood,  167  HI.  249,  [47 
N.  E.  387],  it  appeared  that  Atwood,  the  owner  of  the  prop- 
erty, entered  into  a  contract  with  a  contractor  for  the  erection 
of  a  building  upon  his  lot.  Thereafter  and  while  the  building 
was  in  course  of  construction,  the  mechanics*  lien  law  was 
amended  so  as  to  extend  lien  rights  to  a  class  of  persons  not 
included  in  the  law  as  it  was  when  the  contract  was  made. 
In  the  decision  the  new  dass  of  claimants  was  conveniently 
designated  by  the  term  ** sub-subcontractors.*'  The  court 
said  that  if  the  amending  act  should  be  held  to  govern  con- 
tracts entered  into  before  the  act  was  passed,  it  would  be  an 
act  impairing  the  obligation  of  contracts  and  would  clearly 
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fall  within  the  inhibition  of  the  constitution.  (See,  also, 
Kendall  v.  Fader,  199  111.  294,  [65  N.  E.  318].) 

In  Bass  v.  Williams,  73  Mich.  208,  [41  N.  W.  229],  a  sim- 
ilar  question  arose.  The  court  said:  ** Applying  the  statute 
coming  in  force  in  June,  a  burden  was  at  once  cast  upon  the 
owners,  which  they  did  not  assume  when  the  contract  was 
made — that  is,  to  refuse  payment  to  Williams  until  they  had 
gone  among  the  men  and  inquired  of  each  and  every  one  of 
them  if  their  labor  had  entered  into  the  shingles,  and,  if  so, 
whether  they  had  each  been  paid;  or  to  have  kept  a  strict 
account  of  each  laborer's  time,  and  the  work  done,  and  then 
to  see  that  each  was  paid  before  making  payments  to  Williams, 
or  to  pay  to  Williams  at  the  peril  of  having  the  shingles  seized 
and  held  under  the  lien  which  the  statute  gives.  We  are  satis- 
fied that  this  statute  cannot  be  applied  to  a  contract  made 
before  the  statute  took  effect.  It  impairs  the  obligation  of 
the  contract,  and  comes  plainly  within  the  inhibition  of  the 
constitution.*'  Applying  to  this  case  the  reasoning  of  the 
foregoing  decisions,  we  think  that  the  amendments  of  1911  are 
not  applicable  in  this  case  and  that  no  right  of  lien  became 
vested  in  the  plaintiff. 

The  judgment  is  afiSrmed. 

Uames,  J.,  and  Works,  J.,  pro  tern.,  concurred* 


[dr.  No.  2046.    Tlrst  Appellate  District.— May  16,  1917.J 

JOHN  EUDIN  et  al..  Trustees,  etc..  Appellants,  v.  JAS. 
W.  REA  et  al.,  Respondents. 

Suretyship — Bond  pob  Peetobmancb  or  Duties  or  Salbs  AaENT^— 
Sbttlement  or  Shoetagi  Unknown  to  Sureties — Fraud — Stat- 
ute or  Limitations. — Where  the  sales  agent  of  a  book  selling  and 
distributing  corporation,  who  had  given  a  bond  for  the  faithful  per- 
formance of  his  duties,  upon  becoming  indebted  to  the  corporation 
in  a  considerable  sum  of  money,  made  a  settlement  with  the  corpo- 
ration without  the  knowledge  of  the  sureties  on  the  bond,  bj  turn- 
ing over  to  the  corporation  certain  securities,  and  later  it  was  dis- 
eovered  that  the  securities  had  been  embezzled  bj  such  agent  and 
the  corporation  lost  ^e  benefit  of  them,  such  fraudulent  acts  gf  th9 
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agent  did  not  extend  the  time  to  sue  the  enreties  on  the  bond,  and 
an  action  brought  more  than  four  years  after  the  obligation  to  paj 
the  money  arose  is  barred  by  the  statute  of  limitations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,    J.  R.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stanley  Moore,  and  Wilder  Wight,  for  Appellants. 

E.  M.  Rosenthal,  E.  M.  Rea,  and  A.  A.  Caldwell,  for  Re- 
spondents. 

THE  COURT. — Action  upon  a  bond.  Judgment  went  for 
the  defendants,  Jas.  W.  Rea  and  V.  Eoch,  and  plaintiffs 
appeal. 

The  facts  of  the  case  are  briefly  these :  A.  F.  Palmer  was  an 
cgcnt  of  the  King-Richardson  Company,  a  corporation  en- 
gaged in  the  business  of  selling  and  distributing  books,  and 
in  the  course  of  that  agency  sold  the  books  of  the  Eing- 
IJichardson  Company,  received  payments  on  account  of  such 
sales,  and  made  and  reported  collection  to  the  company.  It 
became  necessary,  according  to  the  rules  of  the  company,  for 
Palmer  to  give  a  bond  for  the  faithful  performance  of  his 
duties  as  such  agent,  and  he  gave  the  bond  upon  which  this 
suit  is  brought,  signed  by  the  sureties  Eoch  and  Rea.  Sub- 
sequently Palmer  was  found  to  be  indebted  to  his  employer 
in  a  considerable  sum  of  money,  and,  without  the  knowledge 
of  his  sureties  upon  the  bond,  and  without  any  information 
imparted  to  them,  an  arrangement  was  entered  into  between 
the  King-Richardson  Company  and  Palmer  by  which  the 
latter  undertook  to  transfer  to  his  employer  certain  secur- 
ities in  settlement  of  his  obligation  and  liability  to  it  Some 
considerable  time  after  that  arrangement  had  been  made 
it  was  discovered  that  Palmer  had  embezzled  these  securities, 
the  real  owners  of  them  appeared,  and  the  King-Richardson 
Company  lost  the  benefit  of  them.  Thereupon  through  its 
trustees  it  brought  suit  upon  the  bond.  That  suit  was  brought 
more  than  four  years  after  the  obligation  otherwise  would 
have  arisen  on  the  bond.  The  statute  of  limitations  was 
pleaded  by  the  sureties. 
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As  against  the  statute  it  is  urged  by  the  plaintifiEs  that  the 
fraudulent  acts  of  Palmer  in  making  the  settlement  with  the 
company  by  means  of  the  transfer  to  it  of  the  securities 
referred  to,  and  the  failure  of  the  company  to  discover  the 
facts  of  the  fraud,  extended  the  term  of  the  statute  so  as 
to  permit  them  to  recover  against  the  sureties  on  the  bond. 
The  lower  court  held,  however,  that  the  term  of  the  statute 
was  not  extended  by  those  acts  on  the  part  of  Palmer,  and 
the  only  question  before  us  in  this  case  is  whether  or  not 
the  alleged  fraudulent  acts  of  Palmer  worked  an  extension 
of  the  statute  of  limitations  so  as  to  bring  this  suit  within 
its  term. 

We  are  of  the  opinion  after  a  careful  examination  of  the 
cases  that  the  trial  court  was  not  in  error  in  holding  that  the 
cause  of  action  against  the  sureties  was  barred  by  the  statute. 
That  being  so,  the  other  points  in  the  case  become  immaterial, 
and  it  is  not  necessary  to  discuss  them ;  but  upon  the  ground 
that  the  statute  of  limitations  barred  the  action  against  the 
sureties  the  judgment  will  be  affirmed.    It  is  so  ordered. 


[dr.  No.  1826.    Second  Appellate  District.— May  15,  1917.] 

EDGAR  BROS.  COMPANY  (a  Corporation),  Respondent, 
V.  SCHMEISER  MANUFACTURING  COMPANY  (a 
Corporation),  Appellant. 

Contract — Aoenot  fob  Sale  of  Manufaoturid  Abtioles — Incom- 
plete CoNTBAOT — Parol  Evidence  Inadmissible. — In  an  action  to 
recover  commissions  on  the  sales  within  certain  territory  of  various 
articles  manufactured  bj  the  defendant,  based  upon  a  purported 
agency  contract  placed  at  the  bottom  of  an  "order  ticket,"  which, 
omitting  signatures,  was  in  the  following  language:  "To  have  exclu- 
sive agency  in  Imperial  Valley  for  1912  and  by  ordering  one  car 
before  Feb.  1st,  1913,  can  have  the  agency  for  same  season,"  it  is 
error  to  admit  parol  evidence  of  the  missing  terms  of  the  agency. 

Id. — Contract  not  Perfobmable  Within  Teab — Statute  of  Frauds. — 
Such  a  contract  is  within  the  statute  of  frauds  as  one  not  to  be  per- 
formed within  a  year,  where  it  was  shown  by  testimony  of  witnesses 
that  the  term  "season^"  as  used  in  the  contract,  expired  in  the  month 
of  October. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  G.  Bailey,  and  Phil  D.  Swing,  for  Appellant. 

McPherrin  &  Nichols,  for  Respondent. 

WORKS,  J.,  pro  tern. — This  is  an  appeal  from  the  judg- 
ment. 

The  respondent  claims  to  have  been  an  exclusive  agent  of 
appellant  for  the  year  1913,  the  agency  pertaining  to  the  sale 
within  certain  territory  of  manufactured  articles  which  were 
the  output  of  appellant.  The  action  was  commenced  to  re- 
cover commissions  on  various  of  such  articles  sold  in  the  ter- 
ritory during  the  year  by  the  Schmeiser  Company  itself,  and 
the  Edgar  Bros.  Company  had  judgment  for  the  amount  of 
those  commissions. 

The  agency  contract  was  placed  at  the  bottom  of  an  **  order 
ticket,"  showing  a  list  of  articles  ordered  by  the  Edgar  con- 
cern from  the  Schmeiser  Company,  and  was,  omitting  the 
signatures,  as  follows : 

"To  have  exclusive  agency  in  Imperial  Valley  for  1912  and 
by  ordering  one  car  before  Feb.  1st,  1913,  can  have  the  agency 
for  same  season." 

The  appellant  contends  that  the  agreement  was  inoperative 
for  uncertainty  and  incompleteness  and  the  claim  must  be 
sustained.  The  paper  is  so  lacking  in  the  terms  going  to 
make  a  workable  contract  of  agency  that  it  is  unnecessary  for 
us  to  specify  them. 

A  considerable  amount  of  oral  evidence  was  oflPered  in  an 
endeavor  to  supply  the  missing  members,  and  it  was  received 
by  the  trial  court  in  the  face  of  objections  by  the  appellant. 
The  evidence  was  improperly  admitted.  Conceding  that  the 
expression  **one  car"  and  the  word  ** season"  called  for  ex- 
planation, there  was  nothing  further  in  the  paper  which 
required  the  aid  of  parol  evidence.  The  terms  of  the  agency 
were  neither  uncertain  nor  ambiguous — they  were  simply 
missing. 

The  testimony  of  witnesses  showed  that  the  ** season"  of 
1913,  as  that  term  is  used  in  the  agreement,  expired  about 
October.    The  contract  was  entered  into  during  April,  1912. 
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It  was,  then,  not  to  be  performed  within  a  year,  and  was 
therefore  within  the  statute  of  frauds.  (Civ.  Code,  sec.  1624, 
subd.  1;  Wickson  v.  Monarch  Cyde  Mfg.  Co.,  128  Cal.  156, 
[79  Am.  St.  Rep.  36,  60  Pac.  764].)  For  the  reasons  given 
above,  it  was  an  insufiQcient  memorandum  under  the  statute. 

It  is  not  necessary  to  consider  other  points  which  are  urged 
by  the  appellant. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 


[Civ.  No.  2050.    First  Appellate  District.— May  16,  1917.] 

LOXnSE  CARLINI  et  al..  Appellants,  v.  LOUIS  SCHULTZ 
COMPANY,  INC.  (a  Corporation),  Respondent. 

Lkase — ^UsB  or  Pbemiscs  fob  Immoral  Pusposbs — Imtebfebxnob  bt 
Municipal  Authority — Action  for  BELnsr— Insuiticibnt  Com- 
plaint.— In  an  action  for  the  cancellation  of  a  lease  or  its  modiii- 
eation  in  the  waj  of  a  reduction  of  rent,  the  eomplaint  fails  to 
state  a  cause  of  action  for  relief  either  in  law  or  equity,  where  it 
appears  therefrom  that  both  the  lessor  and  lessee  had  knowledge 
of  the  fact  that  the  premises  were  to  be  used  for  the  purposes  of 
prostitution,  notwithstanding  it  was  alleged  that  the  premises  bj 
reason  of  the  interference  of  municipal  authority  were  no  longer 
permitted  to  be  used  for  such  purposes. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Q.  E.  Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  Hoff  Cook,  for  Appellants. 

Charles  W.  Slack,  and  Chauncey  S.  Goodrich,  for  Re- 
spondent. 

THE  COURT. — This  is  an  appeal  from  a  judgment  in  favor 
of  defendant  entered  upon  an  order  sustaining  a  demurrer  to 
the  second  amended  complaint  after  the  plaintiff's  refusal 
to  further  amend,  in  an  action  in  which  the  relief  asked  was 
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the  cancellation  of  a  lease  or  a  modification  thereof  so  as  to 
make  its  terms  less  onerous  upon  the  lessee. 

The  amended  complaint  is  uncertain  in  many  of  the  re- 
spects pointed  out  in  the  demurrer;  but  passing  those  defects, 
and  addressing  ourselves  to  the  main  objection,  viz.,  want  of 
facts  averred  in  said  amended  complaint  to  constitute  a  cause 
of  action,  it  appears  from  the  amended  pleading  that  ''the 
said  leased  premises  were  located  in  what  was  then  and  there 
known  as  a  'segregated  district'  of  San  Francisco,  .  .  .  and 
said  district  was  denominated  and  designated  as  the  'segre- 
gated district'  by  police  authorities  of  San  Francisco,  for  the 
purpose  of  permitting  prostitutes  and  men  with  whom  they 
might  cohabit  and  other  people  of  'easy  virtue'  to  reside  and 
pursue  their  said  life  and  calling  in  said  'segregated  and  re- 
stricted district'  without  molestation  or  interference  by  the 
police  in  so  doing;  .  .  .  and  at  said  time  both  the  lessor  of 
said  leased  premises,  and  its  successor  in  estate  herein,  the 
defendant,  and  the  plaintiffs  herein,  were  well  acquainted 
with  the  aforesaid  facts  in  relation  to  such  segregated  and  re- 
stricted district;  and  by  reason  of  the  aforesaid  conditions 
the  rooms  in  said  premises  so  leased  were  rented  and  used  by 
the  aforesaid  class  of  people  without  any  molestation  or  inter- 
ference by  the  police,  as  all  of  the  aforesaid  parties,  as  lessors 
and  lessees,  well  knew,  and  almost  all  of  the  rental  to  be  de- 
rived from  said  premises  was  to  be  and  was  from  the  renting 
of  said  rooms  in  said  premises  for  the  purposes  and  kind  of 
people  as  aforesaid,  as  all  of  said  parties,  as  lessors  and 
lessees,  well  knew,  and  the  revenue  derived  and  to  be 
derived  from  such  renting  of  said  rooms  in  said  leased 
premises  was  the  material  consideration  for  the  payment 
of  the  rental,  as  provided  in  the  aforesaid  lease;  ..." 
and  that  "the  aforesaid  lease  was  so  made  as  aforesaid  with 
a  full  and  complete  knowledge  and  understanding  upon 
the  part  of  the  lessor  and  lessee  therein  named,  that  the 
rooms  in  the  said  leased  premises  were  to  be  so  used  and 
rented  out  by  the  lessee  to  said  class  of  people  as  afore- 
said. ..."  Then  follow  averments  that  the  said  "segre- 
gated district"  has  been  abolished  by  the  police  commis- 
sion, and  that  since  said  abolition  "the  lessees  of  said 
premises  under  the  aforesaid  lease  have  been  and  are  unable 
to  rent  rooms  in  said  leased  premises  under  the  same  condi- 
tions as  they  were  at  the  time  of  making  said  lease,  •  •  .  and 
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that  the  material  part  of  the  consideration  for  said  lease  .  •  • 
was  the  income  and  revenue  to  be  derived  from  so  doing.'* 
The  relief  prayed  for  is  the  cancellation  of  the  lease  or  its 
modification  in  the  way  of  a  reduction  of  rent. 

For  the  purposes  of  the  demurrer  the  foregoing  allegations 
of  the  complaint  must  be  taken  as  true.  We  think  it  very 
plain,  therefore,  without  going  further  into  the  averments  of 
the  complaint,  that  the  lessee  and  its  assignee  (plainti£Es 
herein)  have  no  standing  in  a  court  either  of  law  or  equity, 
and  that  the  demurrer  to  the  complaint  was  properly  sus- 
tained. 

Judgment  affirmed* 


[Civ.  No.  1873.    Second  AppeUate  District.— May  16,  1917.] 

[Civ.  No.  2118.    Second  Appellate  District.— May  16,  1917.] 

0.  L.  VOSS,  Respondent,  v.  ADOLPH  LEVI,  Appellant. 

Landlord  and  Tenant — ^Violation  of  Covenant  Peohibitino  Sublet- 
TiNo — Acceptance  of  Rent  from  Occupant — Quaeantob  of  Oriot- 
NAL  Lessee  not  Released. — ^Under  the  terms  of  a  lease  contain- 
ing a  covenant  prohibiting  the  subletting  of  the  demised  premises 
without  the  written  consent  of  the  lessor,  the  guarantor  of  the 
lessee  is  not  released  from  his  contractual  obligation,  by  the  mere 
fact  that  a  transfer  of  the  business  conducted  on  the  demised  prem- 
ises was  made,  and  that  the  lessor's  agent  accepted  the  rental  from 
the  transferee  and  gave  him  receipts  therefor  in  his  own  name,  or 
by  the  fact  that  the  lessor's  agent  informed  the  occupant  that  he 
might  move  out  if  he  desired,  in  the  absence  of  a  surrender  of  the 
premises  and  an  acceptance  thereof. 

APPEALS  from  judgments  and  order  denying  a  new  trial 
of  the  Superior  Court  of  San  Diego  County.  C.  N.  Andrevs, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hoff  &  Chatterson,  for  Appeliant* 

E.  T.  Lannon^  for  Respondent. 
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JAMES,  J. — On  the  twenty-fourth  day  of  January,  1911, 
one  Trepte  leased  to  the  Diamond  Carriage  &  Livery  Com- 
pany, a  corporation,  certain  real  property  in  the  city  of  San 
Diego  for  a  period  of  five  years  for  a  total  rental  of  seven 
thousand  five  hundred  dollars,  which  was  made  payable 
monthly  in  advance  at  the  rate  of  $125  each  month.  The  lease 
contained  a  term  prohibiting  subletting  without  the  written 
consent  of  the  lessor.  Adolph  Levi  and  J.  E.  Council  signed 
the  lease  as  guarantors.  On  the  twelfth  day  of  June,  1913, 
Trepte  assigned  the  lease  to  Voss,  the  plaintiflE  herein.  The 
plaintiff  was  not  a  resident  of  the  state,  but  was  at  all  times 
material  to  this  controversy  represented  by  E.  E.  Selmser,  who 
resided  in  the  city  of  San  Diego.  The  lessee  company,  by  rea- 
son of  nonpayment  of  state  license  tax,  forfeited  its  charter 
on  November  30,  1912.  The  stock  of  the  company  had  there- 
tofore been  transferred  to  a  firm  called  Davis  &  Crawford. 
Subsequent  thereto  Davis  &  Crawford  transferred  to  Adolph 
Levi,  and  Edgar  Levi  and  they  in  turn  transferred  to  A.  C. 
Griffith,  who  in  turn  transferred  to  one  Morse.  In  September, 
1914,  Morse  moved  out  and  left  the  property  vacant.  The 
business  during  all  of  these  times  was  conducted  either  under 
the  name  of  ** Diamond  Carriage  &  Livery  Company,"  or 
"Diamond  Carriage  Company."  After  the  transfer  of  the 
lease  by  Trepte,  the  rent  was  paid  to  the  agent  of  the  plain- 
tiff, who  received  checks  from  individuals  occupying  the  prem- 
ises and  gave  receipts  to  and  in  the  names  of  such  individuals. 
Morse  had  a  conversation  with  Selmser,  the  agent  of  the 
plaintiff,  prior  to  September,  1914,  in  which  this  agent  in- 
formed Morse  that  he  could  surrender  the  property  at  any 
time  he  desired,  as  more  rental  could  be  secured  by  the  owner 
than  was  being  paid  under  the  lease.  Morse  testified  that  he 
asked  for  a  reduction  of  rent,  to  which  the  agent  would  not 
consent,  and  was  told  that  if  he  wanted  to  give  up  the  prem- 
ises he  would  be  released.  He  further  testified  that  he  moved 
out,  but  after  he  moved  out  rent  was  demanded  from  him  by 
Selmser.  No  rent  was  paid  after  the  first  day  of  September, 
1914,  and  on  about  the  19th  of  January,  1915,  Selmser,  on  be- 
half of  plaintiff,  took  possession  of  the  premises,  made  material 
changes  in  the  building  by  having  stalls  taken  out  and  a 
cement  floor  put  in,  all  in  preparation  to  change  the  use  of 
the  building  from  that  to  which  it  had  theretofore  been  put. 
There  were  two  actions  brought  for  rent  by  which  the  plain- 
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tiff  sought  to  recover  against  Adolph  Levi  as  guarantor  under 
the  lease,  Connell  having  died  in  the  meantime.  The  com- 
plaint in  the  first  action  was  filed  on  November  18,  1914,  and 
in  that  action  the  rental  for  the  months  of  September,  Octo- 
ber, and  November,  1914,  amounting  to  $375,  was  sought  to 
be  recovered.  Thereafter,  in  June,  1915,  another  action  was 
brought  to  recover  rental  alleged  to  have  accrued  for  the 
months  of  December,  January,  February,  March,  April,  and 
May,  1915.  In  the  first  action  recovery  of  the  amount  sued 
for  was  allowed  by  the  court  In  the  second  action,  the  court 
found  that  the  lease  had  been  terminated  on  the  nineteenth 
day  of  January,  1915,  when  the  plaintiff  took  possession  and 
assumed  control  of  the  premises,  and  therefore  allowed  a  re- 
covery only  of  rental  for  the  month  of  December  and  nine- 
teen days  in  January,  1915.  The  defendant  appealed  from 
the  judgment  in  the  first  case  and  from  an  order  denying  a 
motion  for  a  new  trial.  The  defendant  also  appealed  from 
the  judgment  entered  in  the  second  case.  The  plaintiff  was 
dissatisfied  with  the  judgment  in  the  second  case,  because  the 
court  limited  the  recovery  to  the  amount  of  rental  accruing 
only  to  the  19th  of  January,  1915,  and  his  appeal  from  that 
judgment  is  also  brought  here;  the  appeals  being  numbered 
respectively.  Civil  1873  and  2118.  By  a  stipulation  entered 
into  between  counsel,  these  appeals  have  been  consolidated 
and  are  presented  together. 

There  is  really  but  one  point  material  for  consideration  as 
determinative  of  both  appeals,  and  that  is:  Was  the  lease 
originally  entered  into  by  the  corporation  lessee  terminated 
prior  to  September,  1914,  by  surrender  of  the  premises  and 
the  acceptance  thereof  by  the  assignee  of  the  lessor!  In  addi- 
tion to  facts  shown,  and  which  have  been  recited  in  brief  in 
the  foregoing,  it  also  appeared  in  evidence  that  no  written 
consent  had  ever  been  given  by  the  lessor  or  his  assignee,  or 
the  agent  of  the  latter,  to  the  assignment  of  the  lessee's  inter- 
est. It  did  appear  that  the  several  persons  holding  possession 
under  the  lease  paid  the  rental  to  the  agent  of  the  owner,  and 
that  he  issued  to  them  receipts  in  their  own  names.  It  did  not 
appear,  however,  in  any  other  way  than  as  such  acts  would  give 
evidence  of,  that  the  owner  ever  consented  to  release  the  origi- 
nal lessee  or  the  guarantors  on  the  lease  from  the  obligations 
of  their  contract.  The  business  carried  on  on  the  premises  up 
to  the  time  that  Morse  moved  out  was  always  conducted  under 
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the  name  of  the  ** Diamond  Carriage  &  Livery  Company," 
or  the  "Diamond  Carriage  Company,"  and  the  several  per- 
sons who  occupied  the  premises  claimed  to  so  occupy  them 
under  the  lease  as  originally  made  and  under  all  the  par- 
ticular terms  thereof.  Furthermore,  the  possession  of  the 
premises  was  passed  to  each  by  the  act  of  the  preceding  occu- 
pant, the  owner  having  no  part  whatever  in  making  delivery 
of  the  premises  to  any  of  the  occupants,  except  to  the  original 
lessee.  The  mere  acceptance  of  rental  from  the  person  in 
possession  of  the  premises  could  not  amount  to  a  consent  to 
release  parties  from  the  obligations  of  their  written  contract. 
Such  obligations  so  solemnly  expressed  are  not  to  be  so  easily 
put  an  end  to.  Notwithstanding  that  the  agent,  Sdmser, 
told  Morse  prior  to  September,  1914,  that  he  might  move  out 
if  he  desired,  that  permission  would  not  become  of  binding 
effect  upon  the  lessor  until  the  surrender  of  the  premises  had 
been  accepted  by  the  latter.  Such  acceptance  of  surrender 
was  evidenced  only  at  the  time  the  plaintiff,  on  the  nineteenth 
day  of  January,  1915,  took  possession  of  the  premises  and 
proceeded  to  have  them  remodeled.  That  an  acceptance  of 
surrender  was  then  completely  had,  we  have  no  doubt.  The 
court's  conclusion  on  that  matter  we  fully  agree  with.  The 
cases  of  Bradbury  v.  Higginson,  162  Cal.  602,  [123  Pac.  797], 
and  Welcome  v.  Hess,  90  Cal.  507,  [25  Am.  St.  Rep.  145,  27 
Pac.  369],  which  are  cited  by  both  counsel  in  the  case,  fur- 
nish no  argument  which,  in  our  opinion,  proposes  any  differ- 
ent conclusion  than  that  which  we  have  expressed. 

The  judgment  and  order  in  ca.se  No.  1873  are  affirmed.    The 
judgment  in  case  No.  2118  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 
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[Civ.  No.  1597.    Third  AppeDate  District.— May  16,  1917.] 

MONO  POWER  COMPANY,  Respondent,  v.  CITY  OP  LOS 
ANGELES,  Appellant 

Plaox  or  Trial — Aotions  Between  Counties— Constftutionalitt  or 
Code  Provision. — Section  394  of  the  Code  of  Civil  Procedure,  as 
amended  in  1915,  relative  to  the  place  of  trial  of  actions  between 
counties,  cities,  and  cities  and  counties,  is  not  unconstitutional,  as 
elass  legislation,  since  it  does  not  appear  from  the  statute  that  an 
arbitrary  selection  has  been  made  from  among  a  large  number  of 
persons  between  whom  and  the  persons  favored  (cities,  counties, 
cities  and  counties)  there  is  no  reasonable  distinction  or  substan- 
tial difference  justifying  the  inclusion  of  the  one  and  exclusion  of 
the  other  from  such  privilege. 

L). — Motion  roR  Change  or  Venue — Affidavit  or  Merits  and  Writ- 
ten Demand  not  Required. — A  motion  for  change  of  place  of 
trial  under  section  394  of  the  Code  of  Civil  Procedure  need  not  be 
made  at  the  time  when  the  defendant  answers  or  demurs,  nor  need 
it  be  accompanied  by  an  affidavit  of  merits  and  a  written  demand 
for  change  of  place  of  trial,  as  required  by  section  396  of  such 
eode. 

APPEAL  from  an  order  of  the  Superior  Court  of  Mono 
County  denying  a  motion  for  change  of  place  of  trial.  P.  R. 
Parker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Albert  Lee  Stephens,  City  Attorney,  W.  B.  Mathews,  S.  B. 
Robinson,  and  Wm.  B.  Himrod,  for  Appellant. 

J.  P.  O'Brien,  for  Respondent. 

CHIPMAN,  P.  J. — I'he  action  was  to  condemn  to  plain- 
tiff's use  certain  land  situated  in  Mono  County  in  which  de- 
fendant is  alleged  to  have  an  interest.  The  complaint  was 
filed  January  13, 1913,  and  defendant  answered  June  28,  1915. 
Thereafter,  defendant  gave  notice  that,  on  September  1,  1915, 
it  would  move  for  a  change  of  the  place  of  trial  from  Mono 
County  **to  the  superior  court  of  such  county  of  the  state  of 
California,  as  the  parties  to  the  above-entitled  cause  may 
agree  upon,  by  stipulation  in  writing,  or,  made  in  open  court, 
and  entered  in  the  minutes,  or,  if  they  do  not  agree,  then  the 


Digitized  by 


Google 


676  Mono  Power  Co.  v.  Los  Angeles.     [33  Cal.  App. 

nearest  or  most  accessible  court,  where  the  like  objection  or 
cause  for  making  the  order  does  not  exist.  Said  motion  will 
be  made  upon  the  ground  that  the  said  proceeding  is  brought 
against  the  city  in  a  county  in  which  the  plaintiff  is  doing 
business."  The  motion  was  made  under  section  394  of  the 
Code  of  Civil  Procedure,  upon  the  papers,  ffles,  and  records 
of  the  court,  in  said  action  and  upon  the  afiQdavit  of  S.  B. 
Robinson,  one  of  the  attorneys  for  defendant,  in  which  he  de- 
posed that  "the  defendant.  City  of  Los  Angeles,  is  a  city 
situated  in  the  county  of  Los  Angeles,  state  of  California,  and 
plaintiff.  Mono  Power  Company,  is  doing  business  in  the 
county  of  Mono,  State  of  California,  in  which  county  the  said 
proceeding  is  pending."  It  appeared  from  the  counter- 
afl5davit  of  J.  P.  O'Brien,  attorney  for  plaintiff,  that  said  no- 
tice of  motion  to  change  the  place  of  trial  was  served  after 
the  cause  had  been  set  for  trial,  "that  no  affidavit  of  merits, 
and  no  demand  to  change  the  place  of  trial  of  said  cause,  was 
delivered  with  said  notice  of  motion,  and  no  affidavit  of 
merits,  and  no  demand  to  change  the  place  of  trial  of  said 
cause  has  ever  been  served  or  filed  in  this  case,"  and  said 
notice  of  motion  "is  not  based  or  predicated  upon  an  affidavit 
of  merits,  or  upon  a  demand  to  change  the  place  of  trial  of 
said  cause,  as  required  by  the  provisions  of  the  statute  in  such 
cases  made  and  provided."  Averments  are  also  made  that 
the  convenience  of  witnesses  requires  that  the  cause  be  tried 
in  Mono  County. 

It  appeared  that  two  similar  cases  were  pending — numbered 
respectively  2083  and  2084 — in  both  of  which  motions  to 
change  the  place  of  trial  were  made  and  heard  together.  One 
of  these  cases  was  subsequently  dismissed.  The  motions  were 
heard  April  14, 1916,  and  the  court  made  the  following  order: 
"In  each  of  these  cases  defendant  city  filed  a  motion  for 
change  of  place  of  trial  under  section  394  of  the  Code  of 
Civil  Procedure,  as  amended  in  1915.  The  motions  were 
heard  together  under  the  stipulation  that  the  one  order  made 
apply  to  both  cases.  It  was  and  is  the  contention  of  the  plain- 
tiff that  the  court  was  without  jurisdiction  to  hear  or  deter- 
mine the  motions  by  reason  of  the  fact  that  there  was  no  affi- 
davit and  demand  filed  at  the  time  of  first  appearance.  The 
contention  is  thus  stated  in  general  terms,  perhaps  inaccu- 
rately, for  the  reason  that  I  do  not  consider  it  necessary  to 
pass  upon  the  motions  from  that  viewpoint;  I  might  say,  how- 
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ever,  as  intimated  at  the  time  of  argument,  that  if  the  mo- 
tions were  resisted  upon  that  ground  alone  I  would  be  dis- 
posed to  grant  the  motions  and  transfer  the  causes.  It  is  my 
opinion  that  the  amendment  itself  is  unconstitutional  and 
void,  and  while  plaintiflE  may  have  any  advantage  that  may 
arise  by  reason  of  the  lack  of  demand  on  first  appearance  still 
reserved,  I  reiterate  that  I  do  not  consider  the  procedure  con- 
tended for  to  be  requisite  herein.  I  cannot  see  where  any 
lengthy  opinion  supporting  my  views  would  serve  any  pur- 
pose herein.    The  motions  are  denied.*' 

The  reasons  given  by  the  trial  court  for  its  decision  are  not 
binding  upon  the  reviewing  court.  It  was  well  said,  in  City 
of  Los  Angeles  v.  Winans,  13  Cal.  App.  257,  265,  [109  Pac. 
650] :  "It  is  the  judicial  action  of  the  trial  court  as  distin- 
guished from  its  judicial  reason  which  appellate  courts  are 
called  upon  to  review."  (Luman  v.  Oolden  Ancient  Channel 
M.  Co.,  140  Cal.  700,  704,  [74  Pac.  307] ;  Simon  Neuman  Co. 
V.  Lassing,  141  Cal.  174,  175,  [74  Pac.  761].) 

The  points  urged  by  respondent  in  support  of  the  decision, 
to  which  appellant  addresses  itself  in  its  brief,  are :  1.  Section 
394  of  the  Code  of  Civil  Procedure  is  unconstitutional ;  2.  A 
motion  for  change  of  place  of  trial  under  section  394  must  be 
made  at  the  time  defendant  answers  or  demurs  and  must  be 
accompanied  by  an  afiQdavit  of  merits,  and  a  written  demand 
for  such  change,  as  required  by  section  396  of  the  Code  of 
Civil  Procedure. 

Section  394,  as  enacted  in  1872,  provided  that  actions 
against  counties  may  be  commenced  and  tried  in  any  county 
in  the  judicial  district  in  which  such  county  is  situated,  unless 
such  action  is  between  counties,  in  which  case  they  "may  be 
commenced  and  tried  in  any  county  not  a  party  thereto."  In 
1881  the  section  was  amended  to  read:  "An  action  against  a 
county,  or  city  and  county,  may  be  commenced  and  tried  in 
such  county,  or  city  and  county,  unless  such  action  is  brought 
by  a  county,  or  city  and  county,  in  which  case  it  may  be  com- 
menced and  tried  in  any  county,  or  city  and  county,  not  a 
party  thereto."     (Stats.  1881,  p.  23.) 

The  amendment  of  1901  need  not  be  noticed,  as  the  amended 
section  was  held  unconstitutional  "for  want  of  re-enactment 
and  publication  at  large  of  the  revised  law."  The  section 
was  amended  in  1907  and  provided  that  "an  action  against  a 
county  may  be  commenced  and  tried  in  such  county,  unless 
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such  action  is  brought  by  a  county,  in  which  case  it  may  be 
commenced  and  tried  in  any  county  not  a  party  thereto^ 
Whenever  an  action  is  brought  by  a  county  or  city  against 
residents  of  another  county  or  city,  or  a  corporation  doing 
business  in  the  latter,  the  action  must  be,  on  the  motion  of  the 
defendant,  transferred  for  trial  to  a  county,  other  than  the 
plaintiff,  if  the  plaintiff  is  a  county,  and  other  than  that  in 
which  the  plaintiff  is  situated,  if  the  plaintiff  is  a  city.'' 
(Stats.  1907,  p.  700.)  The  section  was  again  amended  in 
1915.  The  section  now  relates  both  to  actions  and  proceed- 
ings, and  includes  counties,  cities  and  counties,  and  cities. 
The  earlier  part  of  the  section  as  amended  in  1915  is  substan- 
tially as  the  section  was  made  to  read  by  the  amendment  of 
1907.  The  following  provision  was  added:  "Whenever  an 
action  or  proceeding  is  brought  against  a  county,  city  and 
county,  or  city,  in  any  county,  or  city  and  county,  other  than 
the  defendant,  if  the  defendant  is  a  county,  or  city  and 
county,  or,  if  the  defendant  is  a  city,  other  than  that  in  which 
the  defendant  is  situated,  the  action  or  proceeding  must  be, 
on  motion  of  the  said  defendant,  transferred  for  trial  to  a 
county,  or  city  and  county,  other  than  that  in  which  the  plain- 
tiff, or  any  of  the  plaintiffs,  resides,  or  is  doing  business,  or  is 
situated,  and  other  than  the  plaintiff  county,  or  city  and 
county,  or  county  in  which  such  plaintiff  city  is  situated,  and 
other  than  the  defendant  county,  or  city  and  county,  or  county 
in  which  such  defendant  city  is  situated.  In  any  action  or  pro- 
ceeding,  the  parties  thereto  may,  by  stipulation  in  writing,  or 
made  in  open  court,  and  entered  in  the  minutes,  agree  upon 
any  county,  or  city  and  county,  for  the  place  of  trial  thereof. 
This  section  shall  apply  to  actions  or  proceedings  now  pend- 
ing or  hereafter  brought."     (Stats.  1915,  p.  721.) 

It  was  held  in  Yuba  County  v.  North  American  etc.  Mining 
Co.,  12  Cal.  App.  223,  [107  Pac.  139],  that  this  section,  as  it 
read  prior  to  the  amendment  of  1915,  and  after  the  amend- 
ment of  1907,  was  not  violative  of  the  constitution.  In  that 
case  the  defendant  made  a  motion,  under  section  394,  to 
change  the  place  of  trial.  The  court  said :  **The  further  point 
that  section  394  is  obnoxious  to  the  provisions  of  the  consti- 
tution prohibiting  special  legislation,  'regulating  the  practice 
of  courts  of  justice,'  and  'providing  for  changing  the  venue' 
of  actions,  because  according  privileges  to  corporations  doing 
business  without  the  county  where  the  action  is  commenced 
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not  accorded  to  corporations  doing  business  within  the  county, 
is  not,  in  our  opinion,  well  taken.  This  discrimination  is 
found  in  other  sections  where  the  right  to  have  the  place  of 
trial  changed  is  placed  upon  the  distinct  ground  that  the  de- 
fendant resides  in  a  county  other  than  the  county  in  which 
the  action  is  commenced,  and  this  although  had  the  defendant 
been  a  resident  of  the  latter  county  he  could  not  have  the 
venue  changed.  Such  legislation  has  never  been  regarded  as 
in  any  just  sense  special  legislation  within  the  meaning  of  the 
inhibitory  provisions  of  the  constitution.''  It  is  true  there 
was  in  that  case  a  demand  made  and  an  affidavit  of  merits 
filed,  but  that  fact  had  nothing  to  do  with  the  point  involving 
the  constitutionality  of  the  section  and  the  decision  had  the 
sanction  of  the  supreme  court. 

The  section  applies  equally  to  all  counties,  cities  and  coun- 
ties, and  cities  in  the  state,  and  no  one  is  given  any  advantage 
over  another,  and  the  section  gives  to  parties  to  the  suit  other 
than  the  above  mentioned  the  same  right  of  transfer  of  the 
case  as  is  accorded  to  counties,  cities,  and  cities  and  counties. 

In  OridUy  v.  Fellows,  166  Cal.  765,  767,  768,  [138  Pac. 
355,  356],  the  constitutionality  of  section  395  of  the  Code  of 
Civil  Procedure  was  drawn  in  question  on  the  grounds  here 
urged  against  the  validity  of  section  394.  Said  the  court: 
**The  provision  of  the  amendment  of  section  395  in  question, 
it  is  true,  applies  only  to  specified  classes  of  cases.  But  it 
applies  alike  in  every  part  of  the  state  to  all  actions  embraced 
in  the  classes  described.  Consequently  it  is  not  a  local  law. 
It  cannot  be  deemed  a  special  law  forbidden  by  the  constitu- 
tion if  it  is  addressed  to  a  class  of  cases  based  on  some  natural, 
intrinsic,  or  constitutional  distinction  or  difference,  reason- 
able and  substantial,  between  these  actions  and  others  not 
included  and  sufficient  in  some  reasonable  degree  to  account 
for  or  to  justify  the  making  of  the  different  rule."  (Citing 
the  leading  case  of  Pasadena  v.  Stimson,  91  Cal.  238,  251,  [27 
Pac.  604] ,  and  the  latest  enunciation  of  the  rule,  in  Ex  parte 
Miller,  162  Cal.  687,  698,  [124  Pac.  427].)  In  the  discussion 
of  the  question  the  court  said:  **The  presumption  is  in  favor 
of  the  legislative  action.  The  court  cannot  decide  that  the 
classification  is  unjustifiable  in  reason,  unless  it  can  see  that 
the  presumption  is  overcome  because  no  reason  exists." 

It  must  be  clearly  shown  that  the  legislation  attacked  makes 
mi  improper  discrimination  by  conferring  particular  privi- 
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leges  upon  a  dass  of  persons  arbitrarily  selected  from  a  large 
number  of  persons,  all  of  whom  stand  in  the  same  relation 
to  the  privilege  granted,  and  between  whom  and  the  persons 
not  so  favored  no  reasonable  distinction  or  substantial  differ- 
ence could  be  found  justifying  the  inclusion  of  the  one  and 
the  exclusion  of  the  other  from  such  privilege.  {Matter  of 
Miller,  162  Cal.  687,  698,  [124  Pac.  427].) 

We  have  seen  that  where  a  county  is  plaintiff,  and  a  resident 
of  or  a  corporation  doing  business  in  another  county  is  defend- 
ant, the  action  or  proceeding  must  be,  on  motion  of  defendant, 
transferred  for  trial  to  a  county  other  than  that  of  the  plain- 
tiff or  defendant  (Tuba  City  v.  North  American  etc.  M.  Co., 
12  Cal.  App.  223,  [107  Pac.  139].)  The  reasons  urged  against 
the  constitutionality  of  the  part  of  section  394  involved  in 
that  case  were  unavailing  and  should,  we  think,  be  so  held 
in  the  present  case.  Cities,  counties  and  cities,  and  counties 
are  units  of  the  state  government,  and  we  must  assume  that 
the  legislature  was  of  the  mind,  in  passing  the  law,  that  where 
a  city  is  sued  in  a  county  other  than  that  in  which  it  is  situ- 
ated, circumstances  might  arise  such  as  in  the  judgment  of 
the  legislature  should  make  it  mandatory  at  defendant's  re- 
quest to  transfer  the  case  to  a  county  other  than  that  of 
plaintiff  or  defendant.  Cities,  counties  and  cities,  and  coun- 
ties do  not  stand  in  the  same  relation  toward  each  other  and 
toward  citizens  generally,  when  considered  in  their  govern- 
mental capacities,  as  citizens  stand  toward  each  other.  We 
do  not  think  it  appears  from  the  statute  that  an  arbitrary 
selection  has  been  made  from  among  a  large  number  of  per- 
sons between  whom  and  the  persons  favored  (cities,  counties 
and  cities,  and  counties)  there  is  no  reasonable  distinction  or 
substantial  difference  justifjdng  the  inclusion  of  the  one  and 
exclusion  of  the  other  from  such  privilege.  {Matter  of  MiUer, 
1G2  Cal.  687,  698,  [124  Pac.  427].) 

Whether  the  determination  by  the  legislature  that  a  general 
law  can  be  made  applicable  is  conclusive,  was  discussed  in 
People  V.  Mtdlender,  132  Cal.  217,  [64  Pac.  299],  but  not  de- 
cided. It  was,  however,  decided  that  a  law  cannot  be  held 
invalid  merely  because,  in  the  opinion  of  the  court,  it  would 
have  been  possible  to  frame  a  general  law  under  which  the 
purpose  of  the  special  law  could  have  \>een  accomplished.  We 
find  no  justifiable  reason  for  holding  the  section  in  question 
to  b^  unconstitutional. 
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The  contention  of  plaintiff  is  that  in  making  its  motion 
for  a  change  of  the  place  of  trial  the  defendant  was  compelled 
to  conform  to  the  requirements  of  section  396  of  the  Code  of 
Civil  Procedure ;  that  at  the  time  defendant  answered  it  should 
have  filed  an  affidavit  of  merits,  and  should  have  demanded  in 
writing  "that  the  trial  be  had  in  the  proper  county.'*  In  its 
brief,  plaintiff  says:  ** Section  396  declares  that  when  an  action 
is  not  commenced  in  the  proper  county,  that  is  to  say,  in  the 
county  of  the  defendant's  residence,  where  it  is  a  personal 
action,  as  provided  in  section  395,  or  in  the  county  where 
the  municipality  is  situate,  as  provided  in  section  394,  then 
the  defendant  must,  at  the  time  he  answers  or  demurs,  file 
an  affidavit  of  merits  and  demand,  in  writing,  that  the  trial 
be  had  in  the  proper  county." 

Sections  396  and  397  read  as  follows: 

**396.  If  the  county  in  which  the  action  is  commenced  is 
not  the  proper  county  for  the  trial  thereof,  the  action  may, 
notwithstanding,  be  tried  therein,  unless  the  defendant,  at  the 
time  he  answers  or  demurs,  files  an  affidavit  of  merits,  and 
demands,  in  writing,  that  the  trial  be  had  in  the  proper 
county." 

"397.  The  court  may,  on  motion,  change  the  place  of  trial 
in  the  following  cases : 

**1.  When  the  county  designated  in  the  complaint  is  not 
the  proper  county; 

**2.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  therein ; 

"3.  When  the  convenience  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  the  change; 

"4.  When  from  any  cause  there  is  no  judge  of  the  court 
qualified  to  act." 

Respondent's  premise,  to  wit,  that  the  county  in  which  de- 
fendant is  situated  was  the  proper  county  in  which  the  action 
should  have  been  brought,  is  unsound.  Mono  County  was 
the  proper  county,  and  the  only  county,  in  which  the  action 
could  have  been  properly  brought.  (Code  Civ.  Proc,  sec. 
1243.)  Not  only  so,  but  it  was  the  proper  county  in  which 
to  try  the  case.  Section  394  does  not  provide  that  the  city 
defendant  may  have  the  place  of  trial  changed  to  the  county 
in  which  it  is  situated.  Quite  the  contrary,  the  section  pro- 
vides that  the  action  or  proceeding  must  be  transferred  for 
trial  tc  ft  county  other  than  that  in  which  it  is  situated.    In 
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Cook  V.  Pendergast,  61  Cal.  72,  the  court  had  section  896 
under  discussion  and  particularly  the  question  as  to  what  is 
meant  by  the  term  ** proper  county."  Stating  that  the  sec- 
tion in  effect  provides  that  a  defendant  has  waived  his  right 
to  a  change  of  the  place  of  trial  on  the  ground  that  the  action 
has  not  been  commenced  in  the  proper  county,  unless,  at  the 
time  he  first  appears  by  answer  or  demurrer,  he  files  an 
affidavit  of  merits  and  demands  in  writing  a  transfer  to  the 
proper  county,  the  court  said:  "The  'proper  county*  is  the 
county  in  which  actions  are  required  to  be  tried,  'subject  to 
the  power  of  the  court,  to  change  the  place  of  trial'  by  sec- 
tions 392,  393,  394,  and  395  of  the  Code  of  Civil  Procedure. 
Section  396  has  changed  the  rule,  if  it  ever  was  a  rule,  which 
required  the  motion,  or  notice  of  motion,  in  all  cases  to  pre- 
cede or  accompany  the  answer  or  demurrer.  The  prohibition 
of  a  motion  on  the  ground  that  *the  county  designated  in  the 
complaint  is  not  the  proper  county,'  except  where  the  affi- 
davit is  filed  and  the  written  demand  made  when  the  answer 
or  demurrer  is  filed,  is  itself  a  permission  that  a  motion 
on  any  other  statutory  ground  may  be  made  by  defendant, 
without  the  affidavit  and  demand,  within  a  reasonable  time 
after  his  appearance.  Else  why  is  the  prerequisite  made  ap- 
plicable to  motions  made  upon  the  ground  particularly  men- 
tioned T'  We  understand  the  court  to  have  held  that  a 
demand  for  a  change  of  the  place  of  trial  at  the  time  of 
appearance,  as  also  other  requirements  of  section  396,  do  not 
apply  where  the  motion  is  made  on  any  ground  other  than 
that  the  action  is  not  brought  in  the  proper  county  for  its 
trial.  It  was  hence  said  in  that  case  that  a  motion  made  on 
the  ground  that  a  fair  and  impartial  trial  could  not  be  had 
might  be  made  after  answer,  the  court  saying:  **It  has  been 
held  that  nothing  less  than  an  actual  experiment,  by  way 
of  trial  or  attempt,  to  impanel  a  jury,  and  a  consequential 
failure,  will  be  sufficient  to  show  that  a  fair  and  impartial 
trial  cannot  be  had." 

Pascoe  V.  Baker,  158  Cal.  232,  [110  Pac.  815],  was  an 
action  for  damages  for  personal  injuries,  and  was  commenced 
in  the  city  and  county  of  San  Francisco.  Defendant  appeared 
and  demanded  a  transfer  to  the  county  of  Los  Angeles  in 
which  he  resided.  The  motion  was  granted.  Thereafter 
plaintiff  moved  to  have  the  action  retransferred  to  the  city 
and  county  of  San  Francisco,  basing  his  application  on  the 
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ground  of  convenience  of  witnesses.  The  court  granted  the 
motion,  and  defendant  appealed.  Plaintiff  filed  no  affidavit 
of  merits,  and  it  was  contended  that  the  order  was  unauthor- 
ized for  that  reason.  The  court  said:  ''But  we  are  cited 
to  no  authority  in  support  of  appellant's  claim  that  such 
affidavit  is  required.  It  is  true  that  a  defendant,  asking  a 
change  on  the  ground  that  the  county  in  which  the  action  is 
commenced  is  not  the  proper  county  for  the  trial,  must  file 
an  affidavit  of  merits.  This  is  the  express  provision  of  sec- 
tion 396  of  the  Code  of  Civil  Procedure.  No  such  condition 
has,  however,  been  imposed  upon  a  party  occupying  the  posi- 
tion of  the  respondent  here." 

In  WacUeigh  v.  Phelps,  147  Cal.  541,  [82  Pac.  200],  the 
action  was  brought  in  Nevada  County  and  the  motion  to 
change  the  place  of  trial  was  made  on  two  grounds :  1.  That 
defendant  resided  in  San  Mateo  County ;  2.  On  the  ground  of 
convenience  of  witnesses.  No  motion  or  demand  was  made 
until  after  defendant  had  appeared  by  demurrer.  Upon  the 
first  ground  it  was  held  that  defendant  had  waived  his  right 
by  failure  to  make  demand  until  after  he  had  appeared.  The 
court  held  as  to  the  second  ground  that  the  counter-affidavits 
of  plaintiff  sufficiently  controverted  all  the  facts  relating  to  the 
convenience  of  witnesses  to  justify  the  lower  court  in  conclud- 
ing that  the  convenience  of  witnesses  would  not  be  promoted 
by  the  proposed  change.  We  think  it  fair  to  assume  that 
the  court  considered  the  merits  of  the  motion  made  upon  the 
second  ground,  and  in  doing  so  must  have  held  that  the  pro- 
visions of  section  396  do  not  apply,  except  when  the  motion 
is  made  on  the  ground  that  the  action  is  not  brought  in  the 
proper  county. 

Respondent  cites  Powell  v.  Suiro,  80  Cal.  559,  [22  Pac. 
308],  and  BoTin  v.  Bohn,  164  Cal.  532,  [129  Pac.  981],  In 
each  of  these  cases  the  motion  was  made  on  the  ground  that 
the  action  was  not  commenced  in  the  proper  county,  having 
been  brought  in  a  county  other  than  defendant's  residence. 
The  question  now  here  waa  not  involved  in  those  cases.  Obvi- 
ously the  defendant  in  each  of  those  cases  was  bound  by 
the  provisions  of  section  396.  Donohoe  v.  Wooster,  163  Cal. 
114,  117,  [124  Pac.  730],  was  a  similar  case.  It  is  cited  also 
to  the  point  that  the  right  to  change  the  place  of  trial  must 
be  determined  by  the  conditions  existing  at  the  time  of  the 
appearance  of  the  party  demanding  the  change.    Section  894, 
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however,  expressly  provides  that  it  "shall  apply  to  actions 
or  proceedings  now  pending  or  hereafter  brought." 

The  order  is  reversed  with  directions  to  grant  defendant's 
motion. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  13,  1917. 


[Civ.  No.  1654.    Third  Appellate  District.— Maj  16,  1917.] 

VICTORIA   ALDEN,    Appellant,   v.   C.   E.   MAYFIELD, 

Respondent. 

LANDIX)ItD    AND    l*)ENAinv-BEMOVAL    OF    GLASS  AND    MaBBLB    FBOm  OF 

BuiiJ)iNG — Bight  of  Tenant. — In  this  action  by  a  landlord  against 
a  tenant  for  damages  in  removing  a  plate  glass  and  marble  stone 
front  from  the  demised  premises,  it  is  held  that  the  eyidenee  jus* 
tifles  the  findings  that  the  glass  and  marble  were  attached  to  the 
building  at  the  defendant's  own  expense  and  were  his  property; 
that  they  were  not  so  affixed  as  to  constitute  them  integral  parts  of 
the  premises;  that  they  were  removed  without  damage  to  the  free- 
hold or  building;  and  that  the  building  upon  such  removal  was 
put  in  aa  good  condition  as  it  was  at  the  time  that  the  glass  and 
marble  were  installed. 

Id. — Pleading  —  Amendment  of  Answer  —  Discretion. — In  such  an 
action  where  it  was  evident  that  from  the  very  inception  of  the 
action,  and  particularly  from  the  time  of  the  filing  of  the  answer, 
that  it  was  the  theory  of  the  defendant  that  having  put  in  the 
glass  and  marble  front  at  his  own  expense,  they  constituted  his 
property,  and  that  he  had  the  right  to  remove  them  on  the  termina- 
tion of  his  lease,  but  such  theory  was  not  presented  by  the  answer 
as  originally  filed,  and  that  by  reason  thereof  the  defendant  lost 
on  appeal,  it  is  an  exercise  of  sound  judicial  discretion  to  grant 
the  defendant  on  the  second  trial  leave  to  amend  his  answer  con- 
formably to  such  theory. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County,  and  from  an  order  denying  a  new  trial.  A.  J. 
Buckles  and  W.  T.  O'Donnell,  Judges, 
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The  facts  are  stated  in  the  opinion  of  the  court 

W.  U.  Goodman,  for  Appellant. 

T.  T.  C.  Gregory,  and  C.  J.  Qoodell,  for  Bespondent. 

HART,  J. — This  appeal  grows  out  of  a  second  trial  of  this 
action.  In  the  former  trial,  as  in  the  second,  the  defendant 
prevailed,  and  an  appeal  was  taken  by  the  plaintiff  to  the 
supreme  court  from  the  judgment  and  the  order  denying  him 
a  new  trial.  The  judgment  and  the  order  were  reversed 
{Alden  v.  Mayfield,  163  Cal.  793,  [Ann.  Cas.  1914A,  258, 
41  L.  R.  A.  (N.  S.)  1022,  127  Pac.  44]),  and  the  nature  of 
the  action  and  the  issues  as  presented  and  tried  at  the  former 
trial  are  stated  in  the  opinion  in  that  case  as  follows : 

*' Plaintiff  sued  to  recover  damages  for  injury  to  her  free- 
hold, and  for  an  injunction  to  restrain  threatened  future  dam- 
ages. The  specific  charge  of  damages  was  that  the  defendant 
*  between  midnight  of  the  twenty-eighth  day  of  May  and  day- 
light of  the  twenty-eighth  day  of  May,  wrongfully  and  unlaw- 
fully cut  down,  tore  out,  and  removed  the  heavy  plate  glass 
and  stone  front  of  a  brick  building  belonging  to  plaintiff 
and  replaced  the  same  with  a  cheap  temporary  structure  with 
great  damage  to  said  property  and  the  said  plaintiff  in  the 
sum  of  $1,000.'  Defendant  admitted  the  taking  down  and 
removal  of  the  plate  glass  and  the  marble  stone  front,  but 
alleged  that  while  tenant  of  the  building  he  placed  the  plate 
glass  and  marble  in  the  building ;  that  the  windows  and  marble 
were  owned  by  him  *and  were  placed  there  by  him  for  the 
purpose  of  trade,  ornament,  and  convenience  only,  and  were 
trade  fixtures  and  not  an  integral  part  of  the  said  store  or 
premises,  and  could  be  and  were  removed  without  any  injury 
to  the  premises.'  The  court  found  in  accordance  with  this 
averment  of  the  answer.  It  further  found  that  defendant 
threatened  to  remove  fixtures  which  were  part  of  the  freehold, 
and  as  a  conclusion  of  law  declared  that  plaintiff  was  entitled 
to  an  injunction  restraining  defendant  from  injuring  the 
freehold;  but  by  its  judgment  withheld  the  injunction  and 
gave  judgment  for  defendant  for  costs." 

In  the  opinion,  it  is  said :  **It  is  to  be  noted  that  the  answer 
does  not  base  the  right  of  removal  upon  any  agreement  be- 
tween the  landlord  and  tenant,  and  the  court  does  not  find 
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that  the  removal  was  by  virtue  of  any  such  agreement. 
Wherefore,  all  of  respondent's  argument  based  upon  section 
1013  of  the  Civil  Code  is  meaningless.  The  pleadings  and  the 
findings  are  to  the  effect  that  the  property  removed  was  the 
tenant's  property;  was  afSxed  to  the  freehold  for  the  purpose 
of  trade,  ornament,  and  convenience  and  had  not  become  an 
integral  part  of  the  store  or  premises.  This  is  a  finding  under 
section  1019  of  the  Civil  Code,  which  permits  such  removals 
under  the  indicated  circumstances.  The  questions  presented 
are,  first,  whether  the  plate  glass  and  marbles  so  removed  be- 
longed to  the  defendant  and  whether,  if  they  so  belonged 
to  the  defendant,  they  were  attached  to  the  freehold  in  such 
manner  as  to  justify  his  removal  of  them.  That  they  were 
attached  by  screws  is  uncontradicted.  That  the  plate-glass 
windows  and  the  marble  formed  the  front  of  the  store  occu- 
pied by  defendant  is  equally  without  controversy.  Their 
removal  necessarily,  and  against  any  evidence  to  the  contrary, 
was  the  removal  not  of  a  fixture  but  of  a  portion  of  the  build- 
ing itself — ^the  very  front  of  the  store.  By  such  removal  the 
building  itself  ceased  to  be  an  indosure  and  was  open  to  in- 
truders and  the  elements.*' 

Upon  the  return  of  the  cause  to  the  court  below  for  retrial, 
the  defendant  applied  for  and,  over  objection  by  the  plaintiff, 
was  granted  leave  to  amend  his  answer  by  pleading  an  express 
oral  agreement  between  him  and  the  plaintiff,  whereby  it 
was  stipulated  and  agreed  that  the  defendant  should  put  in 
the  plate  glass  and  the  marble  base  in  the  front  of  the  build- 
ing at  his  own  expense  and  that,  upon  quitting  the  premises, 
he  might  remove  the  same  upon  the  condition  that  he  would 
not  injure  the  building,  and  would  place  the  portion  from 
which  the  glass  and  the  marble  were  removed  in  equally  as 
good  condition  as  when  the  change  indicated  was  made. 

The  court,  as  a  result  of  the  last  trial,  found  that  the  agree- 
ment for  the  removal  of  the  plate  glass  and  the  marble  base, 
as  pleaded  in  the  amended  answer,  had  been  entered  into 
between  the  parties.  Conclusions  of  law  were  made  and  filed 
in  accordance  with  the  findings,  and  judgment  thereupon  en- 
tered against  the  plaintiff  and  in  favor  of  the  defendant  for 
costs. 

These  appeals  by  the  plaintiff  are  from  the  judgment  and 
the  order  denying  her  a  new  triaL 
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It  is  obvious  that  the  situation  presented  by  this  appeal  is, 
in  material  and  important  particulars,  entirely  different  from 
that  presented  herein  on  the  former  appeaL  As  is  to  be  noted 
from  the  excerpt  extracted  and  reproduced  above  from  the 
opinion  of  the  supreme  court  disposing  of  the  former  appeal, 
the  question  whether  there  was  an  agreement  between  the  par- 
ties, whereby  the  defendant  was  to  be  allowed  to  remove  from 
the  front  of  the  building  the  plate  glass  and  the  marble  in- 
stalled therein  by  him  upon  quitting  the  premises,  was  not 
made  an  issue  by  the  pleadings,  nor  was  there  a  finding  thereon 
by  the  trial  court.  The  amendment  of  the  answer  after  the 
decision  by  the  supreme  court  formally  introducing  that  issue 
into  the  case,  and  the  finding  thereon  that  such  an  agreement 
had  been  made  present,  in  a  legal  aspect,  a  much  different 
case  from  that  submitted  to  the  supreme  court  on  the  first 
appeal. 

In  addition  to  the  finding  that  an  agreement  was  made  au- 
thorizing the  defendant,  upon  ceasing  to  occupy  the  building, 
to  remove  the  plate  glass  and  marble  slabs  from  the  front  of 
the  building,  the  court,  as  a  result  of  the  second  trial,  made  the 
following  findings,  which  appear  to  derive  from  the  evidence 
sufficient  support: 

**It  was  stipulated  by  plaintiff  and  defendant,  and  is 
hereby  found  as  a  fact,  that  all  the  shelving,  fixtures,  and 
such  appliances  attached  to  and  connected  with  the  store  and 
all  staging,  electric-light  wiring,  and  gas-fittings,  were,  and 
are,  the  property  of  plaintiff,  and  that  they  could  not  be  re- 
moved by  defendant;  the  court  finds  that  defendant  has  not 
threatened  nor  intended  to,  and  will  not,  unless  restrained  by 
this  court,  or  at  all,  cut  out,  tear  down,  or  remove  any  of  the 
shelving,  fixtures,  or  appurtenances  last  hereinabove  described, 
but  has  removed  only  such  fixtures,  as  aforesaid,  as  by  stipu- 
lation and  agreement,  he  could  remove";  that  *Mt  was  fur- 
ther stipulated  by  plaintiff  and  defendant  and  now  is  found 
as  a  fact  that  the  following  articles  were,  and  are,  the  prop- 
erty of  the  defendant,  and  might  be  removed  by  him:  three 
glass  hatcases,  four  glass  showcases  on  the  side,  two  center 
glass  showcases,  six  glass  sectional  suit  cabinets  or  cases,  one 
counter,  one  running  ladder,  one  stove,  one  cash  register,  one 
safe,  two  mirrors,  and  all  other  articles  not  attached  to  the 
building.'* 
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It  will  later  be  shown  that  the  issue  as  to  the  injunctive 
relief  prayed  for  by  the  plaintiff  has  become  entirely  imma- 
terial, so  far  as  these  appeals  are  concerned,  and,  therefore, 
the  determination  of  these  appeals,  save  as  to  certain  ruling:s 
on  evidence  and  the  order  allowing  the  amendment  to  the 
answer,  is  narrowed  down  to  and  made  to  rest  solely  upon 
the  solution  of  three  propositions,  viz. :  1.  Whether  an  agree- 
ment to  remove  the  glass  and  marble  was  made ;  2.  If  so,  were 
they  removed  in  such  manner  as  unnecessarily  to  injure  or 
damage  the  building;  3.  Was  the  building,  or  the  front  por- 
tion thereof  from  which  the  glass  and  the  marble  were  re- 
moved, placed  by  the  defendant  in  as  good  condition  as  it 
was  prior  to  the  installation  of  the  plate  glass  and  marble 
show-window  t 

The  decision  of  these  questions  obviously  depends  upon  the 
further  proposition  whether  the  evidence  supports  the  find- 
ings  that  the  agreement  was  made,  that,  in  removing  the  glass 
and  marble,  the  building  was  not  injured  or  damaged,  and 
that  the  front  portion  thereof,  after  the  removal,  was  placed 
and  left  in  as  good  condition  as  it  was  in  before  the  new  show- 
window  was  installed  by  the  defendant. 

It  is  proper  to  observe  that  the  evidence  disclosing  the 
nature  of  the  improvements  which,  under  the  agreement,  were 
to  be  removed  by  the  defendant,  and  their  effect  upon  the 
building  when  installed,  and  the  effect  of  their  removal  upon 
the  building — ^that  is,  whether  they  were  so  attached  thereto  as 
that  their  removal  would  of  itself  impair  or  weaken  the  build- 
ing— is,  we  judge  from  the  opinion  of  the  supreme  court, 
entirely  different  from  that  which  thus  appears  to  have  been 
shown  by  the  record  supporting  the  former  appeal.  For  in- 
stance, the  evidence,  as  it  was  incorporated  into  the  record 
upon  which  the  former  appeal  was  submitted,  apparently  jus- 
tified  the  conclusion  that  'Hhe  plate-glass  windows  and  the 
marble  formed  the  front  of  the  store  occupied  by  the  defend- 
ant," that  *' their  removal  necessarily,  and  against  any  evi- 
dence to  the  contrary,  was  the  removal  not  of  a  fixture  but  of 
a  portion  of  the  building  itself — ^the  very  front  of  the  store," 
and  that  **by  such  removal  the  building  itself  ceased  to  be 
an  indosure  and  was  open  to  intruders  and  the  elements." 
{Alden  v.  Mayfield,  163  Cal.  793,  795,  [Ann.  Cas.  1914A,  258, 
41  L.  R.  A.  (N.  S.)  1022,  127  Pac.  44].)  At  the  trial  from 
which  the  present  appeals  arise  it  is  made  to  appear  from 
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the  testimony  of  both  the  defendant  and  the  witness,  Lund, 
a  building  contractor,  who  put  in  the  plate-glass  front  and 
the  marble  slabs  for  the  defendant,  that  the  plate  glass  and 
the  marble  slabs  removed  from  the  building  did  not  con- 
stitute the  entire  front  of  the  store,  nor  their  removal  cause 
the  building  itself  to  cease  to  be  an  inclosure.  The  manner 
in  which  the  plate  glass  and  the  marble  base  were  installed 
was  described  by  Lund  as  follows:  *'The  plate  glass  set  at  the 
outer  edge  of  the  shoulder  of  the  base ;  a  little  recess,  about 
five-sixteenths  of  an  inch,  was  left  outside  of  the  hardwood 
floor  for  this  glass  to  set  in.  We  always  leave  a  little  space 
at  the  top  of  half  an  inch,  so  in  case  of  any  settlement  there 
is  no  danger  of  breaking  the  glass.  The  glass  at  the  corner 
was  held  in  place  by  a  wooden  bar  on  the  inside,  which  was 
fastened  neither  to  the  ceiling  nor  to  the  base  of  the  window, 
and  metal  bars  on  the  outside  were  screwed  into  this  wooden 
bar  to  form  a  clamp  to  secure  them.  The  base  of  the  glass 
was  held  in  place  by  the  marble,  which  projected  above  the 
base  of  the  glass,  say  one-half  or  three-quarters  of  an  inch 
and  the  marble  in  turn  was  secured  by  brass  screws,  through 
the  marble,  into  the  wooden  base  of  the  window.  .  .  .  The 
plate  glass  that  I  put  in  for  Mr.  Mayfield  did  not  in  any  way 
tend  to  support  or  strengthen  or  hold  together  the  window; 
nor  did  the  marble  slabs.''  This  witness  further  testified 
that  the  molding  was  nailed  to  the  building  and  cleats  attached 
to  the  molding,  and  that  the  glass  was  slipped  into  and  held 
by  the  cleats ;  that,  in  removing  the  glass,  neither  the  molding 
nor  the  cleats  were  touched  or  disturbed,  but  the  glass  was 
merely  withdrawn  from  the  cleats. 

The  plaintiff  testified  that,  when  the  plate  glass  and  marble 
slabs  were  removed,  the  building  was  not  thereby  left  open 
or  exposed  to  the  elements;  that  the  whole  front  remained, 
and  that  "there  were  partitions,  the  windows  still  remained 
there,  and  the  only  way  anyone  could  enter  would  be  entering 
through  the  door."  In  this  statement  the  plaintiff  was  cor- 
roborated by  Lund. 

In  brief,  and  recapitulatory  of  the  testimony  of  the  plaintiff 
and  Lund,  the  marble  was  used  as  a  base  for  the  support  of 
the  plate  glass,  and  the  latter  was  itself  nowhere  attached  to 
the  building,  but  was  slipped  into  the  cleats  which  had  been 
fastened  to  the  molding,  so  that  it  could  be  and  was,  as  we 
have  seen  and  shall  later  further  see,  removed  from  the  cleats 
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without  detaching  the  cleats  or  the  molding  or  otherwise  dis- 
turbing either  or  the  building;  that  the  plate  glass  and  the 
marble  did  not  form  the  front  portion  of  the  structure,  and 
that  when  removed  it  did  not  destroy  the  inclosure  of  the 
building  or  otherwise  expose  it  to  the  elements  or  intruders, 
the  plaintiff  testifying  that  entrance  into  the  store,  after  the 
removal,  could  be  effected  only  by  means  of  the  door.  This, 
we  say,  is  the  testimony  as  it  is  presented  by  the  record  now 
before  us  relative  to  the  manner  in  which  the  plate  glass  and 
the  marble  base  were  attached  to  the  building;  and,  while  it 
is  true  that  the  marble  was  secured  by  means  of  brass  screws 
which  were  passed  through  it  and  into  the  wooden  base  of  the 
window,  yet  the  testimony  adverted  to  very  clearly  shows  that 
the  show-window  was  so  constructed  as  to  admit  of  the  ready 
and  easy  removal  thereof  without  the  slightest  injury  to 
the  building,  or  the  impairment  of  its  stability  as  a  structure 
in  any  degree. 

As  to  the  agreement  for  the  removal  of  the  plate  glass  and 
the  marble,  the  testimony  shows :  That  the  plaintiff's  son,  Rich- 
ard C.  Haile  (deceased  at  the  time  of  the  second  trial),  had 
the  management  and  control  of  the  building  as  the  plaintiff's 
agent.  He,  in  other  words,  was  authorized  by  the  plaintiff 
to  attend  to  the  renting  of  it,  to  make  agreements  and  leases 
to  that  end,  and  to  make  such  arrangements  with  tenants  or 
persons  employing  the  use  of  the  building  as  might  be  neces- 
sary or  required  for  the  convenient  use  of  the  building  for 
the  purposes  for  which  it  might  be  let  out.  When  the  de- 
fendant leased  the  building  the  negotiations  for  that  purpose 
were  carried  on  with  Haile.  The  defendant  testified  that  he 
spoke  to  the  plaintiff  about  making  some  changes  and  improve- 
ments in  the  store,  and  that  she  referred  him  to  Haile,  saying 
her  son  **had  charge  of  it  and  whatever  I  did  to  do  with  him." 
The  defendant  then  called  on  Haile,  and  the  two  entered  into 
an  agreement  by  which  a  number  of  improvements  in  the 
interior  of  the  store  were  to  be  made,  the  defendant  to  pay 
for  the  same,  and  to  withhold  from  the  rent  in  reimbursement 
for  the  expenditure  so  made  the  sum  of  ten  dollars  each  month 
until  the  total  sum  so  expended — amounting  in  the  aggre- 
gate to  $175 — was  repaid.  Subsequently,  the  defendant  again 
went  to  Haile  and  asked  him  to  install  the  heavy  plate  glass 
and  the  marble  base  in  the  place  of  the  front  show-window  as 
it  then  stood.    Haile  refused  to  pay  for  the  improvement  90 
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asked  for,  but  proposed  that  the  defendant  proceed  to  put 
in  the  plate-glass  windows  and  marble,  and  that  the  latter, 
when  he  vacated  the  store,  ''could  take  them  out  and  remove 
them,  provided  I  would  replace  them  as  the  store  originally 
was  prior  to  the  time  when  I  took  it  out  or  in  as  good  con- 
dition." 

The  court  found  that  the  removal  of  the  plate  glass  and 
marble  was  by  the  defendant,  on  the  twenty-eighth  day  of 
May,  1910,  "effected  and  made  without  any  damage  what- 
soever to  said  premises  or  said  freehold  or  said  building ;  that 
neither  said  glass  nor  said  marble  had  by  the  manner  in  which 
they  or  either  of  them  was  affixed,  or  otherwise,  become  an 
integral  part  of  the  premises  or  freehold  or  building  nor  were 
said  glass  and  marble  an  integral  part  thereof;  that  said 
glass  and  marble  were  affixed  to  said  building  by  means  of 
lag  screws." 

Testimony  showing  how  the  glass  and  marble  were  attached 
to  the  building  has  already  been  referred  to  herein,  and,  as 
further  supporting  the  above  finding,  testimony  disclosing 
the  following  additional  facts  should  be  considered :  That  there 
were  only  four  slabs  of  marble  and  as  many  pieces  of  plate 
glass  removed,  leaving  the  remainder  of  the  front  intact ;  that 
neither  the  plate  glass  nor  marble  was  used  for  or  acted  as 
a  support  for  the  store  above  or  any  part  of  the  building; 
that,  as  a  matter  of  fact,  '*the  plates  would  surely  break  if 
there  was  any  weight  on  them";  that  it  required  only  thirty 
or  forty  minutes  to  remove  them,  and  that  immediately  upon 
their  removal  they  were  replaced  with  plain  glass  and  a 
wooden  base  even  superior  in  quality  to  those  in  the  front 
of  the  building  before  the  plate  glass  and  the  marble  were  sub- 
stituted therefor ;  that,  in  removing  them,  it  was  only  necessary 
to  slip  the  plate  from  the  cleats  by  which  they  were  held  and 
to  remove  the  screws  securing  the  marble  base ;  that,  by  their 
removal,  the  brick  or  other  materials  of  which  the  building  was 
constructed  were  not  disturbed  or  damaged  in  any  degree, 
and  that  the  building  itself  remained  as  stable  and  strong  as 
it  ever  was. 

The  testimony  addressed  to  the  vital  issues  involved  in  the 
controversy,  as  they  were  formally  tendered  and  accepted  at 
the  later  trial  thereof,  has  now  been  briefly  summarized,  and 
from  the  testimony  as  so  presented  it  is  plainly  manifest  that 
as  the  case  was  presented  at  the  second  trial  thereof,  and  as  it 
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is  here  now  presented,  the  defendant,  both  in  the  matter  of 
pleading  and  in  that  of  proof,  relied  and  relies  upon  the 
provisions  of  section  1013  and  not,  as  the  situation  necessitated 
upon  the  former  trial,  upon  those  of  section  1019  of  the  Civil 
Code.  The  first-mentioned  section,  it  should  be  explained,  in 
effect  provides  that,  where  an  agreement  is  so  made  between 
the  landlord  and  tenant,  the  latter  may  remove  property  or  a 
thing  aflSxed  by  him  to  the  land  of  the  former.  The  section 
next  named  provides  that,  at  any  time  during  the  continuance 
of  his  term,  a  tenant  may  remove  from  the  demised  premises 
anything  affixed  thereto  by  him  for  the  purposes  of  trade, 
manufacture,  ornament,  or  domestic  use,  if  the  removal  can  be 
effected  without  injury  to  the  premises,  unless  the  thing  has, 
by  the  manner  in  which  it  is  affixed,  become  an  integral  part 
thereof. 

And  it  seems  to  us  that,  from  the  testimony,  of  which  the 
above  is  a  conspectus,  the  conclusion  is  irresistible  that,  upon 
the  theory  upon  which  the  cause  was  last  presented  and  tried, 
there  is,  as  before  in  effect  declared,  ample  justification  for 
the  trial  court's  deductions  therefrom,  as  evidenced  by  its 
findings,  viz.:  That  the  plate  glass  and  the  marble  slabs  re- 
moved by  the  defendant  were  attached  to  the  building  at  his 
own  expense  and  that  they  were  his  property;  2.  That  they 
were  not  so  affixed  to  the  premises  as  to  constitute  them  in- 
tegral parts  thereof,  but  were  attached  thereto  in  such  man- 
ner "as  to  justify  his  removal  of  them" — ^that  is  to  say,  in 
such  manner  as  that  they  could  be  removed  without  injury  or 
damage  to  the  freehold  or  the  building  to  which  they  were 
directly  attached ;  3.  That  they  were  removed  without  produ- 
cing any  injury  or  damage  to  the  freehold  or  the  building; 
and,  4.  That  the  building  upon  such  removal  was  put  by  the 
defendant  in  as  good,  if  not  a  better,  condition  in  that  respect 
than  it  was  in  prior  to  and  at  the  time  of  the  installation  of 
the  plate  glass  and  the  marble  front  or  show-window. 

It  results,  of  course,  that  the  findings,  being  sufficiently  sus- 
tained by  the  proofs,  afford  full  support  to  the  judgment. 

The  claim  that  the  court  should  have  granted  the  prelim- 
inary or  other  preventive  relief  asked  for  by  the  plaintiff  is  of 
little  importance,  even  if,  under  the  allegations  of  the  com- 
plaint, the  plaintiff  was  preliminarily  entitled  to  such  ancil- 
lary aid.  The  complaint,  in  furtherance  of  its  plea  for  an 
injunction,  alleged  that  the  defendant  had  threatened  and  was 
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about  to  remove  from  the  store  certain  fixtures  which  be- 
longed to  the  plaintiff.  The  court  found,  upon  suflScient  evi- 
dence, that  certain  fixtures,  portable  in  character,  such  as  hat- 
racks,  showcases,  and  other  like  store  appliances,  which  were 
not  affixed  to  the  building  in  a  legal  sense,  were  the  property 
of  the  plaintiff.  If  the  object  of  the  injunction  was  to  re- 
strain the  defendant  from  removing  these,  the  failure  to  grant 
that  remedy  is,  so  far  as  such  fixtures  were  concerned,  now 
unimportant  and  without  prejudice,  since,  as  8ho^vn,  it  was 
found  that  they  belong  to  the  defendant.  As  to  the  other  fix- 
tures, apart  from  the  plate  glass  and  marble  slabs,  the  court 
found,  as  will  be  noticed  from  the  findings  above  quoted 
herein,  that  the  parties  had  stipulated  that  they  were  the 
property  of  the  plaintiff.  This  finding  is  supported  by  evi- 
dence, and,  obviously,  favorable  to  the  plaintiff.  The  evi- 
dence shows  that  these  particular  fixtures  were  never  inter- 
fered with  or  disturbed  by  the  defendant,  nor  was  there  any 
attempt  on  his  part  to  remove  them.  Therefore,  so  far  as 
said  fixtures  were  concerned,  whether  the  court  did  or  did  not 
err  in  refusing  to  grant  a  preliminary  injunction,  is  now  en- 
tirely without  any  significance  or  importance ;  and,  under  the 
finding  and  the  stipulation  referred  to,  it  was  obviously  un- 
necessary to  grant  permanent  injunctive  relief  as  to  said 
fixtures. 

Of  course,  it  will  not  be  claimed  that  the  prayer  for  an  in- 
junction was  aimed  at  interference  with  or  the  removal  of 
the  plate  glass  and  marble  slabs,  since  the  evidence  shows, 
and,  indeed,  the  complaint  alleges,  that  those  articles  had 
already  been  removed  when  this  action  was  instituted,  and 
since,  as  clearly  appears  from  the  complaint,  the  injunctive 
relief  asked  for  was  solely  and  exclusively  prohibitive,  and  not 
mandatory  in  its  nature. 

We  do  not  think,  as  the  plaintiff  contends,  that  the  court 
abused  its  discretion  in  allowing  the  defendant  to  amend  his 
answer  in  the  particular  and  manner  indicated  in  the  outset 
of  this  opinion.  It  is  evident  that,  from  the  very  inception 
of  this  action,  particularly  from  the  time  of  the  filing  of  the 
answer,  the  theory  of  the  defendant  was  that,  having  himsdf 
and  at  his  own  expense  put  in  the  plate  glass  and  the  marble 
slabs,  they  constituted  his  property,  and  that  he  would  legally 
be  entitled  and  authorized  to  remove  them  upon  the  termina- 
tion of  his  term  as  lessee  of  the  premises.    But  it  transpired. 
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as  we  have  shown,  that  this  theory  was  not  presented  by  the 
answer  as  originally  filed,  nor  did  the  court  at  the  first  trial 
make  a  finding  in  consonance  therewith,  and  thus  the  defend- 
ant lost  on  appeal.  In  view  of  the  situation  as  thus  indicated, 
and  in  the  interest  of  justice,  the  order  granting  leave  to  the 
defendant  so  to  amend  his  pleading  as  to  enable  him  legally 
to  make  out  his  case  on  the  proofs  conformably  to  the  only 
theory  upon  which  he  could  hope  to  prevail — ^the  theory  upon 
which  he  had  evidently  supposed  he  had  properly  proceeded 
in  the  first  instance — constituted  only  the  exercise  of  a  sound 
judicial  discretion. 

We  have  examined  in  detail  and  with  much  care  the  rulings 
by  which,  so  it  is  claimed,  improper  testimony  was  permitted 
to  enter  the  record,  and  have  found  in  none  of  them  any  just 
ground  for  holding  that,  even  if  technically  erroneous,  they, 
in  any  measure,  affected  the  substantial  rights  of  the  plaintiff 
at  the  trial  of  the  case. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  13,  1917. 


[ClT.  No.  2062.    Tint  Appellate  District.— Maj  17,  1917.] 

CHARLES  WRIGHT,  Respondent,  v.  LOCOMOBILE  COM- 
PANY  OF  AMERICA  (a  Corporation),  Appellant 

Appeal — Contract  for  Latino  Floor  m  Building  —  Substantial 
CoMPUANOX — ArriRMANOB  07  JUDGMENT. — ^UpoD  EH  appeal  from 
a  judgment  and  order  denjing  a  new  trial  in  an  action  upon  a  con- 
tract for  the  lajing  of  a  floor  of  a  specified  description  in  a  build- 
ing, where  the  main  question  relied  upon  for  a  reversal  is  aa  to 
whether  or  not  there  was  a  substantial  compliance  with  the  terms 
of  the  contract,  and  the  appellant  challenges  the  sufficienej  of  the 
evidence  to  support  the  finding  of  the  trial  court  to  that  effect, 
the  appellate  court  will  not  undertake  to  review  or  reverse  the 
decision,  where  it  is  shown  bj  the  record  that  the  judge  of  the 
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trial  eonrt,  after  hearing  the  testimony,  yisited  the  building  and 
•zamined  the  floor  itself,  and  then  decided  that  there  had  been  a 
substantial  compliance  with  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tte 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing  a  new  trial.    Geo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elliott  McAllister,  and  H.  S.  Young,  for  Appellant 

Jacob  Samuels,  for  Bespondent. 

THE  COURT. — Action  upon  a  contract  for  the  laying  of 
a  floor  of  a  specified  description  in  a  building.  Plaintiff  re- 
covered judgment,  from  which  defendant  appeals,  as  also 
from  an  order  denying  its  motion  for  a  new  trial. 

The  main  question  relied  upon  for  a  reversal  of  the  judgment 
and  order  is  as  to  whether  or  not  there  was  a  substantial  com- 
pliance with  the  terms  of  the  contract,  and  the  appellant  is 
challenging  the  sufficiency  of  the  evidence  to  support  the  find- 
ing of  the  trial  court  to  that  effect.  The  judge  of  the  court 
below,  after  hearing  all  of  the  evidence  and  going  into  all  of 
the  technical  facts  in  relation  to  the  different  classes  of  floor, 
visited  the  building  and  examined  the  floor  itself.  It  seems 
to  the  court,  upon  an  examination  of  the  entire  record,  that 
this  is  a  case  where  there  is  a  substantial  conflict  in  the  evi- 
dence, and  that  particularly  is  true  where  the  judge  of  the 
court,  after  hearing  the  testimony  of  the  respective  contrac- 
tors and  experts,  went  and  examined  the  premises  himself, 
saw  the  floor,  and  then  decided  that  there  had  been  a  substan- 
tial compliance  with  the  terms  of  the  contract.  Under  those 
circumstances  we  will  not  undertake  to  review  or  reverse  the 
decision  of  the  trial  court,  and  for  the  reasons  stated  the  judg« 
ment  and  order  are  affirmed. 


Digitized  by 


Google 


C96  City  tKOPERTiEs  Co.  v.  Meacham.    [33  Cal.  App. 


[CHt.  No.  2059.    Piwt  Appelate  Dirtrict.— Maj  17,  1917.1 

CITY  PROPERTIES  COMPANY  (a  Corporation),  Appel- 
lant, y.  F.  E.  MEACHAM,  Respondent 

Judgment  by  Dbfaui/p — Premature  Entry  —  Subsequent  MonoN  to 
Enter  Depaui/t — Pbndenoy  of  Motion  to  Vacate — Entry  of  Db- 
FAuiyr  Properly  Refused. — A  def anlt  entered  hj  the  derk  upon  the 
expiration  of  ten  days  from  the  time  of  service  of  an  amended  com- 
plaint, but  within  less  than  ten  days  from  the  time  of  filing  of 
such  amended  complaint,  is  irregular;  and  a  motion  made  after  the 
expiration  of  ten  days  from  the  time  of  the  filing  of  such  complaint 
to  enter  the  default,  is  properly  denied,  where  at  the  time  such 
motion  wmi  made  there  waa  pending  a  motion  to  set  aside  the 
default. 

lb. — Inadvertent  Entry  of  Judgment — Appeal  —  Power  of  Trial 
Court  to  Vacate. — Where  the  clerk  of  the  court  inadvertently  en- 
ters findings  delivered  to  him  for  the  judge,  as  the  judgment  of 
the  court,  without  the  judge  having  seen  or  examined  them,  the 
court  has  power  to  set  aside  the  judgment,  although  an  appeal 
had  been  taken  therefrom. 

APPEALS  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  denying  a  motion  to  enter 
a  default,  from  a  purported  judgment  entered  by  the  clerk 
and  subsequently  set  aside  by  the  court,  and  from  an  order 
setting  aside  said  purported  judgment  Marcel  E.  Cerf  and 
E.  P.  Shortall,  Judges. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  Crane,  for  Appellant 

Chas.  H.  Sooy,  and  Courtney  L.  Moore,  for  Respondent 

KERRIGAN,  J. — ^In  this  action  the  plaintiflP  takes  three 
appeals — one  from  an  order  denying  his  motion  to  enter  the 
default  of  the  defendant ;  another  from  a  purported  judgment 
entered  by  the  clerk  and  subsequently  set  aside  by  the  court 
and  the  third  from  the  order  setting  said  purported  judgment 
aside. 

As  to  the  first  of  these  appeals  it  appears  that  the  plaintiff 
served  upon  the  defendant  an  amended  complaint,  and  at  the 
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expiration  of  ten  days  thereafter,  no  answer  having  been 
served  or  filed,  caused  the  clerk  to  enter  the  defendant's  de- 
fault. The  plaintiff,  however,  did  not  file  said  amended  com- 
plaint so  served  upon  defendant  until  some  eight  days  after 
said  service,  so  that  at  the  time  of  the  entry  of  defendant's 
default  by  the  clerk  his  time  to  answer  had  not  expired — the 
service  not  being  complete  until  the  filing  of  the  paper  (Coker 
V.  Superior  Court,  58  Cal.  177,  178 ;  Billings  v.  Palmer,  2  Cal. 
App.  432  [83  Pac.  1077]).  The  defendant  moved  to  set  this 
default  aside.  Pending  this  motion,  more  than  ten  days  after 
the  filing  of  said  amended  complaint  having  elapsed,  the  plain- 
tiff moved  the  court  to  enter  the  default  of  the  defendant. 
These  motions  came  on  for  hearing  together,  and  the  court 
granted  the  motion  of  defendant,  and  denied  that  of  the  plain- 
tiff;  and  it  is  this  latter  order  that  the  plaintiff  asks  to  have 
reviewed  as  an  incident  to  his  appeal  from  the  judgment. 

We  think  it  dear  that  this  order  of  the  trial  court  was  cor- 
rect. Pending  his  motion  to  set  aside  the  default,  which  the 
plaintiff  had  irregularly  caused  to  be  entered  against  him,  the 
defendant  was  not  required  to  file  his  answer;  and  indeed  the 
clerk  would  have  been  justified  in  refusing  to  file  it  if  ten- 
dered, in  view  of  the  state  of  the  record  which  disclosed  that 
the  defendant's  default  had  been  entered. 

As  to  the  purported  appeal  from  the  judgment  and  the 
order  setting  it  aside,  it  appears  that  at  the  conclusion  of  the 
trial  judgment  was  ordered  entered  in  defendant's  favor. 
Thereafter  the  defendant  prepared  findings — they  not  having 
been  waived — and  delivered  them  to  the  clerk  of  the  court  for 
submission  to  the  judge ;  but  the  clerk  inadvertently  entered 
them  as  the  judgment  of  the  court  without  the  judge  of  the 
court  having  seen  or  examined  them.  Upon  motion  of  the 
plaintiff  timely  made,  this  judgment  so  entered  was  by  the 
court  vacated. 

It  being  apparent  that  the  judgment  was  entered  by  the 
clerk  of  the  court  through  inadvertence,  there  is  no  doubt  of 
the  power  of  the  court,  under  such  circumstances,  to  correct 
the  record  of  the  court's  proceedings  and  to  make  it  speak  the 
truth.  The  contention  of  the  appellant,  therefore,  that  by  the 
taking  of  its  appeal  from  the  judgment  so  inadvertently  en- 
tered the  court  lost  jurisdiction  to  take  any  further  action  can- 
not  b^  sustainedt    The  court  acted  wholly  within  its  authority 
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in  purging  its  records  of  the  judgment  entered  under  the  dr- 
cumstances  described. 

It  follows  from  what  we  have  said  that  the  appeal  from  the 
purported  judgment — ^in  which  it  is  also  sought  to  have  re- 
viewed the  order  of  the  court  refusing  to  enter  the  defend- 
ant's default — ^must  be  dismissed;  and  that  the  order  setting 
aside  and  vacating  said  judgment  must  be  afSrmed.  It  ia  so 
ordered. 

BichardSi  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[Civ.  No.  1853.    Second  Appellate  District.-— May  17,  1917.] 

CONSOLIDATED  LUMBER  COMPANY  (a  Corporation), 
Respondent,  v.  CITY  OP  LOS  ANGELES  (a  Municipal 
Corporation),  Appellant. 

OoNiuAOT  —  Liquidated  Damages  —  Declaration  in  Instrument. — A 
dedaratioii  in  a  contract  that  the  actual  damages  to  be  suffered 
from  a  breach  would  be  difficult  to  ascertain,  and  that  the  parties 
were  making  provision  for  liquidated  damages  in  lieu  of  actual 
damages,  tends  strongly  to  establish  the  fact  required  bj  the  stat- 
ute to  exist,  and  tends  to  control  the  question  as  to  whether  the 
provision  is  one  for  liquidated  damages  or  for  a  penalty,  where  the 
contract  appears  upon  its  face  to  be  one  allowed  b/  the  terms  of 
section  1671  of  the  Civil  Code. 

Id. — Oontbaot  fob  Purchase  op  Lumber— Damages  for  Delay  in  Ds- 
uvERT — ^Declaration  in  Contract  Conclusive. — In  a  contract  for 
the  purchase  of  a  large  quantity  of  lumber  to  be  used  in  the  con- 
struction of  a  municipal  wharf,  providing  that  the  city  might  de- 
duct from  the  contract  price  the  sum  of  fifty  dollars  per  day  for 
each  day  that  delivery  was  delayed,  a  declaration  in  the  contract 
that  the  actual  damages  to  be  suffered  from  such  a  delay  would 
be  difficult  of  ascertainment,  and  that  the  parties  were  making 
provision  therein  for  liquidated  damages,  tends  strongly  to  estab- 
lish the  fact  of  the  impracticability  or  extreme  difficulty  of  fixing 
the  actual  damages,  and  such  declaration  is  controlling,  in  the 
absence  of  evidence  negativing  the  declaration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    W,  H.  Thomas,  Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  ooort 

Albert  Lee  Stephens,  City  Attorney,  and  Charles  S.  Bur- 
nell,  Assistant  City  Attorney,  for  Appellant. 

Frank  D.  McClure,  for  Respondent 

WORKS,  J.,  pro  tern. — This  is  an  appeal  from  the  judg- 
ment, and  upon  the  judgment-roll  alone. 

The  respondent  contracted  to  furnish  to  the  appellant  a 
large  amount  of  lumber  to  be  used  in  the  construction  of  a 
municipal  wharf.  The  agreement  provided,  as  shown  by  the 
findings,  that  the  city  might  deduct  from  the  contract  price 
the  sum  of  fifty  dollars  for  each  day  that  delivery  of  the  lum- 
ber was  delayed  beyond  the  contract  time.  It  also  provided 
that  ''said  sum  of  fifty  dollars  per  day,  in  view  of  the  difOi- 
culty  in  estimating  such  damage,  is  hereby  agreed  upon,  fixed, 
and  determined  by  the  parties  hereto  as  the  liquidated  dam- 
ages that  the  city  will  suffer  by  reason  of  such  default,  and 
not  by  way  of  penalty." 

The  Lumber  Company  was  twenty-seven  days  beyond  the 
allotted  time  in  completing  delivery,  and  the  city  withheld  the 
sum  of  $1,350  in  settlement  of  the  amount  due.  Respondent 
then  brought  this  suit  to  recover  the  amount  thus  unpaid  and 
judgment  was  rendered  in  its  favor.  The  theory  of  the  trial 
court,  in  awarding  the  judgment,  is  indicated  by  the  follow- 
ing statement  erroneously  incorporated  in  the  findings  of 
fact:  **The  court  finds  that  that  portion  of  the  specifications 
which  was  made  a  part  of  the  contract  above  set  out  fixing 
damages  at  $50.00  per  day,  is  void,  and  of  no  effect  whatever." 

Section  1671  of  the  Civil  Code  provides:  **The  parties  to  a 
contract  may  agree  therein  upon  an  amount  which  shall  be 
presumed  to  be  the  amount  of  damage  sustained  by  a  breach 
thereof,  when,  from  the  nature  of  the  case,  it  would  be  im- 
practicable or  extremely  diflBcult  to  fix  the  actual  damage." 
Section  1670  of  the  same  code  is  to  the  effect  that  contracts 
fixing  the  amount  of  damages  in  anticipation  of  the  event, 
except  such  as  are  allowed  under  section  1671,  are  void. 
Whether  **it  would  be  impracticable  or  extremely  diflBcult  to 
fix  the  actual  damage"  in  a  case  in  which  the  parties  have 
attempted  to  agree  upon  liquidated  damages  in  advance,  is  a 
question  of  fact.    It  will  be  noted  that  the  specific  declaration 
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is  made  in  the  contract  here  in  question  that  the  actual  dam- 
ages to  be  suffered  from  a  breach  would  be  difficult  to  ascer- 
tain, and  that  the  parties  are  making  provision  for  liquidated 
damages  in  lieu  of  actual  damages.  The  decided  cases  in  this 
state  are  uniformly  to  the  effect  that  such  a  declaration  tends 
strongly  to  establish  the  fact  required  by  the  statute  to  exist ; 
and,  further,  tends  to  control  the  question  as  to  whether  the 
provision  is  one  for  liquidated  damages  or  for  a  penalty,  where 
the  contract  appears  upon  its  face  to  be  one  allowed  by  the 
terms  of  section  1671.  (Potter  v.  Ahrens,  110  Cal.  674,  [43 
Pac.  388].  See,  also,  Muldoon  v.  Lynch,  66  Cal.  536,  [6  Pac. 
417] ;  Pogue  v.  Kaweah  Power  &  Water  Co.,  138  Cal.  664, 
[72  Pac.  144] ;  Nakagawa  v.  Okamoto,  164  Cal.  718,  [130  Pac. 
707].)  There  is  nothing  in  the  findings  to  negative  the  state- 
ment in  the  contract  that  the  actual  damages  for  a  delay  in 
delivery  of  the  lumber  would  have  been  difficult  of  ascertain- 
ment.    That  declaration  is  therefore  conclusive. 

The  answer  alleges  that  the  defendant  was  damaged  by  the 
delay  in  delivering  the  lumber,  "but  that  it  would  be  exceed- 
ingly difiicult,  if  not  impossible,  to  estimate  the  amount  of 
such  damage."  There  was  no  finding  of  fact  upon  this  latter 
allegation.  The  allegation  amounted  to  nothing  in  its  alter- 
native and  negative  statement  as  to  the  impossibility,  but  ten- 
dered only  an  issue  as  to  the  difficulty,  of  estimating  the 
amount  of  the  damage.  Therefore,  the  finding  of  the  trial 
court  that  the  damage  **  could  have  been  ascertained,  and  that 
it  is  untrue  that  the  same  could  not  be  ascertained,"  was  not 
responsive  to  the  pleadings. 

The  judgment  is  reversed* 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  1667.    Third  Appellate  IMetrict.— May  17,  1917.] 

ELNORA  L.  SELLARS,  Respondent,  v.  SOUTHERN 
PACIFIC  COMPANY  (a  Corporation),  et  al.,  Appel- 
lants. 

Baoaoad  Oorpobation — ^DuTT  OF  Company  and  Passengers — ^Degbxb 
OF  Cabs  Bequired. — A  railroad  company  is  required  to  exercise  an 
extraordinary  and  unusual  degree  of  care  as  to  its  passengers  while 
in  transit,  but  as  to  passengers  not  actually  in  transit  but  on  the 
railroad  premises  or  property,  the  railroad  is  relieved  of  the  extraor- 
dinary degree  of  care  required  of  it  toward  passengers  in  transit, 
and  the  passengers  are  relieved  of  the  extraordinary  degree  of  care 
required  of  persons  not  bearing  such  relation  to  the  railroad  com- 
pany; and  the  measure  of  duty  in  such  case  of  the  railroad  company 
toward  the  passenger,  and  of  the  passenger  toward  the  railroad 
company,  is  that  each  should  exercise  ordinary  care. 

Id. — Injury  to  Railroad  Passenger — Fall  in  Attempting  to  Beboard 
Train  at  Eating-station — ^Lack  of  Ordinary  Care — Question  for 
Jury. — In  an  action  for  injuries  received  by  a  passenger  on  a  rail- 
road train  while  in  the  act  of  going  upon  the  platform  of  her  car 
after  having  left  the  same  for  the  purpose  of  procuring  a  meal  at 
one  of  the  company's  eating-stations,  the  question  whether  the  de- 
fendant failed  to  exercise  ordinary  care  in  not  providing  a  porter 
to  assist  persons  in  leaving  and  returning  to  the  car,  and  in  not 
providing  a  stool  or  other  contrivance  to  break  the  distance  from 
the  steps  of  the  ear  to  the  ground,  was  properly  submitted  to  the 
jury. 

Id. — ^Argumentative  Instructhon. — An  instruction  that  a  railroad  com- 
pany cannot  be  expected  to  treat  its  passengers  as  children,  or  to 
put  them  under  restraint,  is  properly  refused,  as  it  is  misleading, 
obscure,  and  commonplace. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County,  and  from  an  order  denying  a  new  trial.  J.  W. 
Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Borton  &  Theile,  for  Appellants, 

Kaye  &  Siemon,  for  Respondent. 

BURNETT,  J. — ^The  action  is  for  damages  caused  by  the 
negligent  failure  of  the  Railroad  Company  to  provide  safe 
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and  proper  means  of  ingress  and  egress  to  and  from  the  train 
on  which  plaintiff  was  a  passenger,  and  the  Southern  Pacific 
Company  is  really  the  only  defendant  in  interest.  The  plain- 
tiff, who  was  a  somewhat  elderly  lady  of  over  sixty,  bought  a 
ticket  from  Los  Angeles  to  Exeter,  Tulare  County,  over  the 
railway  operated  by  said  company.  The  train  arrived  at 
Bakersfield,  an  intermediate  point  and  eating-station,  at  about 
6  o'clock  the  following  morning.  An  announcement  for 
breakfast  had  been  made  by  the  company  and  plaintiff,  with 
other  passengers,  left  the  train  for  that  purpose.  The  eating- 
room  at  the  station  was  crowded,  however,  and  plaintiff,  with- 
out getting  breakfast,  returned  to  her  car.  It  was  a  long 
train,  and  when  the  stop  was  made,  the  car  in  which  plaintiff 
had  been  riding  did  not  reach  the  platform,  but  stood  down 
in  the  switch-yard  quite  a  distance  from  the  depot  at  a  point 
where  the  rails  of  a  switch  extended  outward  from  the  main 
track  and  over  the  course  plaintiff  was  required  to  pass  in 
leaving  and  entering  her  car.  There  was  quite  a  frost  that 
morning  which  may  have  contributed  somewhat  to  the  acci- 
dent. The  rails  of  the  switch  extended  several  inches  above 
the  ground,  and  no  porter  or  other  person  was  present  to  as- 
sist plaintiff  in  leaving  or  returning  to  the  car,  nor  was  there 
provided  for  passengers  any  stool  or  other  contrivance  to 
break  the  distance  from  the  steps  of  the  car  to  the  ground. 
In  attempting  to  board  the  car  plaintiff  fell  heavily  to  the 
ground  and  sustained  serious  injuries,  for  which  a  jury  held 
the  Railroad  Company  liable  and  awarded  her  substantial 
damages.  Plaintiff's  account  of  the  accident  is  as  clear  as 
could  be  expected  under  the  circumstances,  and  we  may  quote 
from  her  testimony  as  follows:  "There  was  no  platform  at  the 
place  where  I  got  on  the  car,  nothing  but  switch  rails  coming 
in,  converging  just  where  I  went  to  step  up.  I  raised  my 
hand  to  catch  hold  of  the  rails  but  my  left  foot  slipped  on  that 
rail — I  remember  that  very  distinctly — it  was  frosted.  The 
rails  seemed  to  stick  up  too  far.  I  should  think  they  were 
eight  or  ten  inches  above  the  ground.  Just  as  I  was  raising 
up,  putting  my  hand  up  to  catch  hold  of  the  rail  or  handle 
on  the  car,  this  left  foot  slipped  and  dumped  me  down  this 
way  almost  under  the  train,  and  my  arm  doubled  right  under, 
broke  straight  off,  and  the  bones  went  down  in  that  ground." 
In  her  cross-examination  she  related  the  details  a  little  differ- 
ently,  as  follows:  **I  was  just  reaching  up  to  catch  hold  of  the 
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raU.  I  think  I  caught  my  heel  under  the  rail,  I  was  not  stand- 
ing on  the  rail,  I  was  walking  along.  I  was  just  reaching  my 
hand  up  and  taking  a  step  when  I  stumbled.  This  must  have 
been  the  last  step.  I  think  my  right  foot  was  on  the  ground 
and  I  was  taking  a  step  with  my  left  foot.  I  had  not  lifted 
my  right  foot  up.  It  was  my  left  foot  which  caught.  I  don't 
know  whether  I  slipped  or  stumbled.  I  noticed  the  frost  par- 
ticularly. I  think  I  stumbled  against  the  first  rail  of  the 
switch  and  fell  right  down  in  the  dirt  just  over  that  one  rail. 
The  only  way  I  can  tell  the  distance  from  the  rail  over  which 
I  stumbled  is  this — I  was  standing  on  my  right  foot,  and  step- 
ping with  my  left  foot,  and  there  would  have  been  one  addi- 
tional step  with  the  right  foot  before  I  got  on  the  platform. 
I  didn't  intend  to  step  on  the  rail.  I  noticed  the  rail.  My 
purpose  was  to  step  over  the  rail.  I  don't  know  whether  the 
heel  of  my  shoe  caught  or  slipped.** 

From  these  statements  it  is  argued  by  appellant  that  the 
accident  occurred  before  she  reached  the  car.  Hence,  it  is 
contended  that  the  absence  of  a  porter  or  of  a  stool  must  be 
eliminated  from  consideration  as  in  no  wise  connected  with 
the  injury,  and  that  the  failure  to  have  the  car  contiguous 
to  the  platform  is  of  no  vital  importance,  since  her  fall  was 
clearly  due  to  her  own  negligence.  Such  would  be  the  only 
reasonable  conclusion,  probably,  if  the  accident  occurred  while 
she  was  crossing  the  yard  and  before  attempting  to  board  the 
train.  We  are  not  justified,  however,  in  adopting  this  theory 
of  the  facts.  Even  if  there  were  material  inconsistencies  be- 
tween her  testimony  on  direct  and  on  cross-examination,  the 
jury  might  accept  the  statements  made  during  the  course  of 
the  former  and  reject  those  of  the  latter.  This  follows,  of 
course,  from  the  familiar  responsibility  and  duty  as  to  the 
evidence  imposed  upon  the  jury  by  the  law.  Moreover,  there 
is  no  irreconcilable  conflict  in  her  statements.  As  to  the  few 
minor  details  wherein  an  apparent  discrepancy  exists,  her 
testimony  is  not  at  all  surprising,  nor  does  this  circumstance 
discredit  her  veracity  as  a  witness.  It  is  quite  probable  she 
did  not  know  whether  her  foot  was  actually  upon  the  rail,  or 
whether  she  stumbled  or  slipped,  or  just  how  far  she  was  from 
the  steps  of  the  car  when  the  accident  occurred.  If  she  had 
pretended  to  know  these  things  and  had  attempted  to  state 
them  decisively,  there  would  be  greater  reason  for  distrusting 
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her  than  appears  in  the  record.  It  is  true,  though,  that  she 
states  positively,  both  in  the  direct  and  in  the  cross-examina- 
tion, that  she  **was  just  reaching  my  hand  up"  to  take  hold 
of  the  rail,  when  she  slipped  and  fell.  Indeed,  accepting  her 
as  a  credible  witness,  which  the  law  requires  of  us  in  view  of 
the  finding  of  the  jury,  we  necessarily  conclude  that  she  was 
in  the  act  of  going  upon  the  platform  of  the  car  and  was 
necessarily  very  near  the  steps.  As  to  whether  she  stumbled 
or  slipped  it  is  probably  of  no  great  importance.  She  may 
have  stepped  upon  the  rail  of  the  switch  in  order  to  reach  the 
lowest  step  of  the  car  and  slipped  off  in  consequence  of  the 
frost,  or  she  may  have  stumbled  over  said  rail  as  she  was 
reaching  forward,  but,  at  any  rate,  it  is  quite  probable,  if  not 
almost  certain,  that  she  would  not  have  so  fallen  if  there  had 
been  a  platform  or  stool  next  to  the  car,  or  if  a  porter  had 
been  present  to  render  assistance  in  her  efforts  to  re-enter  the 
car. 

This  naturally  suggests  the  consideration  as  to  the  duty  of 
the  Railroad  Company  in  providing  for  such  contingency. 
Out  of  the  situation  also  comes  the  inquiry  whether  the  care 
exacted  by  the  law  is  that  known  as  reasonable  or  the  highest 
degree  of  diligence.  Respondent  contends  that  at  the  time 
of  the  accident  the  relation  of  carrier  and  passenger  existed, 
and  therefore  the  same  care  was  required  as  though  she  had 
been  seated  in  the  car.  She  cites  many  authorities  to  the 
point  that  **a  passenger  leaving  the  train  for  temporary  and 
proper  purposes,  such  as  exercise,  refreshment,  or  relief  from 
the  fatigue  of  travel  while  the  train  is  stopping,  continues  to 
be  a  passenger  during  such  absence  from  the  train."  Of 
course,  he  is  still  a  passenger,  but  it  does  not  necessarily  follow 
that  he  is  entitled  to  the  same  degree  of  care  as  while  on  the 
train.  There  are  some  decisions,  however,  so  holding,  among 
them  being  Atchison,  T.  &  S,  F.  B,  Co.  v.  Shean,  18  Colo.  368, 
[20  L.  R.  A.  729,  33  Pac.  108],  wherein,  after  referring  to  the 
general  rule  as  to  utmost  care  required  of  a  railroad  company 
as  to  its  passengers,  it  was  said:  ''The  same  duty  is  imposed 
upon  the  company  toward  a  passenger  while,  on  a  continuous 
journey,  he  is  going  to  and  returning  from  the  eating-stations 
provided  by  the  company  for  the  accommodation  of  pas- 
sengers." 
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The  doctrine  of  other  cases  to  the  contrary  is  summed  up 
in  the  following  quotation  from  6  Cyc.  605:  **A  passenger  by 
railroad  is  entitled  to  protection  against  danger,  at  the  station- 
house  or  waiting-room,  on  the  platform  and  in  getting  upon  or 
alighting  from  the  train,  but  the  peculiar  hazard  of  railway 
travel,  requiring  high  speed  by  the  use  of  the  dangerous  agency 
of  steam,  is  not  involved  on  the  premises  of  the  railroad  com- 
pany, or  while  getting  on  or  off  the  trains,  and  therefore  in 
these  respects  tiie  care  required  for  the  protection  of  the 
passenger  is  reasonable,  rather  than  the  highest  or  extra- 
ordinary care.*' 

However,  the  question  is  rather  of  academic  than  of 
practical  importance  here,  and  we  need  not  concern  ourselves 
about  the  peculiar  terminology  to  be  employed.  It  is  at  least 
clear  that,  generally  speaking,  there  is  a  difference  in  the 
danger  involved,  and  the  opportunity  and  capacity  to  protect 
himself,  between  the  situation  of  the  passenger  while  traveling 
on  the  train  and  the  other  situations  mentioned,  and  we  think 
the  authorities  generally  recognize  the  rule  in  cases  like  this 
to  be  that  the  carrier  is  held  to  **  ordinary  care  and  ordinary 
prudence." 

A  case  involving  the  same  principle  as  this,  although  dif- 
ferent in  its  facts,  decided  by  this  court,  is  Teide  v.  SoutJiem 
Pacific  Co.,  20  Cal.  App.  570,  [129  Pac.  949],  wherein  the 
duty  of  a  common  carrier  to  a  passenger  alighting  from  the 
train  was  carefully  considered  and  the  decision  is  of  interest 
here.  We  need  not  quote  from  it  or  from  other  decisions,  but 
we  think  appellant  is  close  to  the  mark  in  the  affirmation  of 
these  principles:  **1.  A  railroad  track  is  a  known  place  of 
danger  and  persons  going  uninvited  upon  the  track  or  railroad 
premises  must  exercise  an  extraordinary  degree  of  care.  2.  As 
to  its  passengers  while  in  transit,  a  railroad  is  operating  a 
powerful  and  dangerous  agency  and  must  exercise  an  extra- 
ordinary and  unusual  degree  of  care.  3.  As  to  the  passengers 
of  the  railroad  company  not  actually  in  transit  but  on  the 
railroad  premises  or  property,  the  railroad  is  relieved  of  the 
extraordinary  degree  of  care  required  of  it  toward  passengers 
in  transit  and  the  passengers  are  relieved  of  the  extraordinary 
degree  of  care  required  of  persons  not  bearing  such  relation 
to  the  railroad  company,  and  the  measure  of  duty  in  such  case 
of  the  railroad  company  toward  the  passenger  and  of  the  pas- 
ts Gftl.  App.— -45 
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Benger  toward  the  railroad  company  is  the  ordinary  and  osaal 
one,  viz.,  that  each  should  be  in  the  exercise  of  ordinary  care." 

Thus  expressing  our  opinion,  we  are  but  following  the  view 
of  the  lower  court  as  to  these  abstract  principles,  and  we  may 
go  a  step  further  in  the  declaration  that  whether  the  failure 
of  the  company  in  the  respects  already  indicated  was  and  is 
sufficient  to  constitute  the  want  of  ordinary  care  involved  a 
question  of  reasonable  controversy,  and  it  was  therefore  prop- 
erly submitted  to  the  jury  for  determination.  It  has  become 
almost  a  commonplace  of  the  law  that  the  question  of  negli- 
gence is  seldom  ''so  clear  from  doubt  that  the  jury  cannot 
fairly  and  honestly  find  for  the  plaintiff,"  and  that  **it  is  not 
the  duty  of  the  court  in  such  cases,  any  more  than  in  any 
other,  to  usurp  the  province  of  the  jury  and  pass  upon  the 
facts."     (Jamison  v.  San  Jose  etc.  B.  B.  Co.,  55  Cal.  593.) 

As  to  the  duty  of  a  railroad  company  to  take  every  reason- 
able precaution  for  the  safety  and  comfort  of  its  passengers  in 
alighting  from  and  boarding  its  cars,  of  course,  there  is  no 
controversy.  Nor  can  there  be  much  doubt  that  this  general 
rule  leads  to  the  obligation  to  furnish  platforms  or  stools  or 
assistants  at  main  stations  like  the  one  at  Bakersfield.  Where 
there  is  a  platform  it  may  be  said  also  that  it  is  the  duty  of 
the  company  to  make  it  available  for  the  passengers  or,  if  not, 
to  furnish  one  of  the  other  suggested  aids.  At  least,  it  is  not 
unreasonable  to  say  that  its  failure  in  these  respects  may  con- 
stitute negligence  and  form  the  basis  of  an  action  for  damages. 
Many  cases  are  cited  to  illustrate  the  principle,  to  some  of 
which  we  may  briefly  refer. 

In  Pemston  v.  Chicago  etc.  B.  Co.,  34  La.  Ann.  777,  [44 
Am.  Rep.  444] ,  the  plaintiff  sustained  injuries  while  return- 
ing to  the  train  after  alighting  for  his  meal.  The  railroad 
company  was  held  to  be  negligent  by  reason  of  its  failure  to 
furnish  sufficient  light  for  the  safety  of  the  passengers. 
Therein  the  general  principle  is  declared  that  **  railway  com- 
panies are  under  the  legal  obligation  to  furnish  safe  and 
proper  means  of  ingress  and  egress  to  and  from  trains,  plat- 
forms, station  approaches,  etc." 

In  Memphis  &  Charleston  B.  B.  Co.  v.  Whitfield,  44  Miss. 
466,  [7  Am.  Rep.  699],  defendant's  train  of  cars,  on  which 
plaintiff  was  a  passenger,  having  reached  the  station  at  which 
plaintiff  was  to  alight,  passed  several  hundred  yards  beyond 
the  depot,  stopping  at  an  unusual  place,  where  it  was  low  and 
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icy.  Plaintifif  demanded  of  the  conductor  that  the  train 
should  be  backed,  which  was  refused.  In  attempting  to  alight, 
plaintiff  dislocated  his  knee.  Defendant  was  held  to  be 
chargeable  with  negligence. 

In  Delamaiyr  v.  Milwaukee  &  Prarie  du  Chien  B.  B.  Co., 
24  Wis.  578,  the  steps  attached  to  the  platform  of  the  car  had 
not  been  drawn  up  properly  so  that  plaintiff  could  not  reach 
the  station  platform  by  stepping  down  in  the  usual  manner, 
but  was  obliged  to  jump  some  distance  and  was  injured.  In 
holding  the  railroad  company  guilty  of  negligence,  the  court 
said:  **0f  course,  it  is  the  duty  of  the  company  to  afford 
passengers  reasonable  facilities  for  alighting  from  the  cars, 
both  by  reasonably  safe  platforms  and  by  stopping  the  train 
in  such  a  manner  that  they  may  avail  themselves  of  it  without 
unnecessary  exposure.'* 

In  Cincinnati  N.  0.  dk  T.  P.  By,  Co.  ▼.  Bett  (Ky.),  74  S.  W. 
700,  a  passenger,  on  reaching  her  destination,  attempted  to 
step  from  the  platform  of  the  car  to  the  ground  and  she  fell, 
spraining  her  ankle.  The  lower  step  of  the  car  platform 
was  twenty-three  inches  above  the  level  of  the  station  plat- 
form. It  was  held  that  it  was  negligence  for  the  railroad  com- 
pany not  to  have  a  stool  for  the  use  of  the  passenger  or  a 
porter  to  assist  her  in  alighting. 

In  the  Teale  case,  supra,  the  alleged  negligence  consisted  in 
the  failure  to  have  a  sufficient  light  at  the  station  to  aid  the 
passenger  in  getting  off  the  train  in  safety.  The  duty  of  the 
railroad  company  to  furnish  such  light  at  their  stations  in 
order  to  promote  the  safety  of  the  passengers  was  strongly 
emphasized. 

To  these  and  other  authorities  the  present  case  is  analogous, 
and  we  may  add  that  the  general  practice  to  furnish  platforms 
and  also  stools  and  porters  for  such  trains  is  a  significant 
recognition  of  the  duty  of  the  railroad  company  in  that  re- 
gard, and  an  implied  characterization  of  their  omission  as 
negligence  on  the  part  of  the  carrier. 

We  think  it  equally  apparent  that  the  question  of  con- 
tributory negligence  was  properly  submitted  to  the  jury, 
and  that  their  finding  adverse  to  appellant  cannot  be  said 
to  be  unsustained.  This  consideration  lies,  manifestly,  close 
to  the  other.  If  the  first  be  debatable  so  must  be  the  second. 
We  cannot  hold  that  plaintiff  was  at  fault  in  attempting  to 
board  the  car  as  she  did.    We  cannot  say  that  she  was  reek- 
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less  or  indifferent  to  her  own  safety,  or  that  she  attempted  in 
an  unusual  or  reprehensible  manner  to  re-enter  the  train. 
She  was  not  required  to  enter  another  car  adjacent  to  the 
platform,  and  then  pass  from  that  to  the  one  in  which  she 
was  traveling.  If  she  had  been  advised  to  do  so  a  different 
question  might  be  presented. 

In  the  determination  of  this  issue  as  to  her  want  of  due 
care  it  was  proper,  of  course,  for  the  jury  to  take  into  con- 
sideration the  age  and  sex  of  the  plaintiff,  as  well  as  the  sur- 
rounding facts  and  circumstances.  In  view  of  the  whole  case, 
we  are  satisfied  that  there  was  ground  for  the  conclusion  that 
she  exercised  ordinary  care,  and  that  it  cannot  be  held  as  a 
matter  of  law  that  she  was  guilty  of  contributory  negligence. 

The  case  of  Falls  v.  San  Francisco  and  North  Pacific  B.  R. 
Co.,  97  Cal.  114,  [31  Pac.  901],  cited  by  appellant,  is  not  con- 
trolling  here.  That  was  decided  upon  the  proposition  that 
the  railroad  company  was  not  properly  chargeable  with  negli- 
gence in  using  the  same  platform  for  the  depositing  of  freight, 
and  for  the  accommodation  of  passengers,  at  a  flag-station 
established  for  the  convenience  of  a  sparsely  settled  district 
wherein  was  made  allowance  of  sufficient  room  for  passengers. 
Therein  the  court  followed  Cincinnati  etc.  B.  B.  Co.  v.  Peters, 
80  Ind.  172,  in  which  it  was  declared  that  "At  a  mere  way  or 
flag  station,  where  trains  do  not  regularly  stop  for  the  recep- 
tion and  discharge  of  passengers  and  only  stop  when  they  are 
flagged,  or  to  discharge  a  special  passenger,  a  passenger  need 
not  expect  or  rely  upon  the  company's  having  furnished  a 
platform  or  other  convenient  place  for  the  reception  and  dis- 
charge of  passengers." 

Appellant  complains  of  the  ruling  of  the  court  in  sustaining 
an  objection  to  each  of  these  two  questions  asked  of  Charles 
L.  Jones,  an  employee  of  appellant,  who  had  been  yardmaster 
for  nine  years:  ** During  that  period  of  time  how  many  ac- 
cidents have  you  known  of  having  been  caused  by  slippery  or 
frosty  rails t"  and  ** During  this  period  of  time  how  many 
accidents,  if  any,  have  you  heard  of  or  known  of  by  people 
stumbling  over  rails t"  In  support  of  its  contention,  appel- 
lant cites  section  446  et  seq.,  volume  1,  of  Wigmore  on  Evi- 
dence. The  learned  author  cites  instances  wherein  similar 
evidence  was  presented  to  different  courts,  although,  as  ad- 
mitted by  appellant,  "Most  of  such  authorities,  however,  are 
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instances  where  other  previous  accidents  are  admitted,  rather 
than  the  lack  of  other  previous  accidents."  But,  conceding 
that  there  is  no  difference  in  principle,  between  the  admissibil- 
ity of  such  positive  and  negative  evidence,  it  is  suflBcient 
to  say  that  before  such  testimony  can  be  introduced  it  should 
be  shown,  or  an  offer  made  to  show,  that  the  conditions  were 
similar.  (Wigmore  on  Evidence,  sec.  442.)  This  was  not 
done  and  the  ruling  was  therefore  not  erroneous.  Moreover, 
if  it  should  be  granted  that  the  court  committed  error,  it  was 
not  grave  enough  to  justify  a  reversal.  If  the  witness  had 
testified  that  he  had  never  known  of  a  similar  accident  before, 
it  would  not,  in  all  human  probability,  have  affected  the 
verdict  of  the  jury,  nor  would  it  change  the  legal  aspect  of  the 
case  here. 

There  was  no  error  in  refusing  the  following  instruction: 
**A  railroad  company  cannot  be  expected  to  treat  its  pas- 
sengers as  children,  or  to  put  them  under  restraint.  Pas- 
sengers must  take  the  responsibility  of  informing  themselves 
concerning  the  every  day  incidents  of  railway  traveling,  and 
the  company  could  do  business  upon  no  other  basis."  Many 
objections  could  be  made  to  it.  It  is  sufficient  to  say  that  it 
is  argumentative,  obscure,  and  commonplace. 

Another  instruction,  based  upon  the  Palls  case,  supra,  was 
refused.  It  endeavored  to  expound  the  legal  doctrine  as  to 
the  liability  of  the  carrier  to  one  who  by  express  invitation  or 
otherwise  has  come  upon  the  carrier's  premises  for  the  pur- 
pose of  transacting  business.  It  was  misleading,  argu- 
mentative, and  inapplicable.  As  far  as  the  rule  of  reason- 
able care  therein  set  forth  is  concerned,  it  was  amply  covered 
by  other  instructions.  It  will  be  sufficient  to  quote  the  fol- 
lowing, given  on  request  of  defendant:  ** There  is  no  extraor- 
dinary or  unusual  degree  of  care  imposed  upon  a  railroad 
company  in  keeping  up  its  stations  and  station  grounds  so  far 
as  concerns  the  rights  of  persons  not  actually  being  carried 
at  the  time  on  its  trains.  The  burden  that  rested  upon  de- 
fendants in  the  case  at  bar,  in  the  care  of  their  stations  and 
station  grounds,  was  merely  that  they  should  use  ordinary 
care.  The  plaintiff  was  obligated  to  the  same  duty  to  avoid 
the  accident,  namely,  that  he  should  use  ordinary  care." 

The  complaint  as  to  certain  instructions  which  were  gi>en 
is  also  without  merit.  They  were  as  favorable  to  defendant  as 
the  law  permitted.    They  were  within  the  issues  and  ap- 
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plicable  to  the  evidence.    Indeed,  there  seems  no  ground  for 
just  criticism  as  to  the  action  of  the  court  in  any  respect. 
The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  16,  1917. 


[CIt.  No.  2045.    Ylni  Appellate  Di8triet.~Maj  18,  1917.] 

GEORGE  ELWYN  WILLATS  et  al.,  Respondents,  v.  PAUL 
H.  BOSWORTH,  Appellant 

CoNSTBucnvi  Trust— Conveyance  or  Beal  Propeety— Obal  Pbovisb 
TO  Hold  in  Tbust. — ^Where  a  person  being  on  her  deathbed  and 
desiring  that  her  property  should  be  devoted  to  the  maintenance 
and  support  of  her  grandchildren,  and  having  the  fullest  confidence 
in  the  integrity  of  her  son,  executes  and  delivers  to  him  a  deed 
absolute  in  form  to  the  property  upon  his  oral  agreement  that  he 
would  hold  the  property  in  trust  for  the  benefit  of  such  grand- 
ehildren,  and  for  the  purposes  specifically  to  be  set  forth  in  a 
declaration  of  trust  to  be  thereafter  prepared  and  signed  by  him, 
a  constructive  trust  is  created  in  favor  of  such  grandchUdren. 

Id, — ^Declaration  of  Trust — Definiteness  as  to  Terms. — A  written 
declaration  of  trust  drawn  by  the  trustee  himself,  is  not  void  for  in- 
definiteness,  where  the  fact  that  it  is  intended  to  be  such  a  declara- 
tion clearly  appears,  the  beneficiaries  named,  the  property  described, 
the  duties  of  the  trustee  in  collection  of  rents  and  care  of  property 
defined,  and  the  distribution  of  the  proceeds  of  the  property  in 
event  of  its  sale  provided  for. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

McClellan  &  McClellan,  for  Appellant 

.William  P.  Herron,  for  Respondents. 


Digitized  by 


Google 


May,  1917.]  Willats  v.  Bosworth.  711 

RICHARDS,  J. — This  is  an  action  brought  to  establish  a 
trust  in  real  estate,  and  to  remove  the  trustee  for  alleged  viola- 
tions of  the  terms  and  duties  of  his  trust.  The  answer  of  the 
defendants  admitted  the  substantial  facts  attending  the  crea- 
tion of  the  trust,  but  upon  the  trial  of  the  cause,  and  upon  this 
appeal,  the  defendants  there  and  the  appellant  here  deny  the 
sufiSciency  of  those  facts  to  accomplish  the  creation  of  a  trust, 
and  assert  absolute  ownership  of  the  premises  in  question  in 
the  defendant  Paul  H.  Bosworth.  The  trial  court  found  in 
favor  of  the  plaintiffs  and  entered  its  judgment  establishing 
the  trust  and  removing  said  Paul  H.  Bosworth  as  trustee 
thereof  for  culpable  misconduct  in  the  management  of  the 
trust,  and  appointing  another  trustee,  and  directing  the 
execution  of  a  deed  to  the  premises  covered  by  the  trust  on  the 
part  of  said  Bosworth  to  the  new  trustee.  From  such  judg- 
ment the  defendant  Paul  H.  Bosworth  prosecutes  this  appeal. 

The  only  point  urged  by  the  appellant  upon  this  appeal  is 
that  of  the  insufficiency  of  the  evidence  to  justify  the  findings 
and  judgment  of  the  trial  court. 

The  facts  of  the  case  are  these :  Virginia  W.  Bosworth  was 
on  and  prior  to  the  eighteenth  day  of  October,  1911,  the  owner 
of  the  premises  in  question.  She  was  the  mother  of  Paul  H. 
Bosworth,  and  grandmother  of  the  plaintifiEs,  and  also  of  the 
defendant  Virginia  Bosworth,  a  minor,  the  latter  being  the 
daughter  of  said  Paul  H.  Bosworth.  On  said  eighteenth  day 
of  October,  1911,  being  on  her  deathbed,  and  desiring  that  her 
said  property  should  be  devoted  to  the  maintenance  and  sup- 
port of  her  said  grandchildren,  and  having  the  fullest  con- 
fidence in  the  integrity  of  her  son,  Paul  H.  Bosworth,  she  ex- 
ecuted and  delivered  to  him  a  deed  absolute  in  form  to  the 
premises  in  question,  and  said  Paul  H.  Bosworth  then  and 
there  orally  agreed  and  promised  that  he  would  hold  said 
real  estate  in  trust  for  the  benefit  of  the  said  grandchildren  of 
his  dying  mother,  and  for  the  purposes  specifically  to  be  set 
forth  in  a  declaration  of  trust  to  be  thereafter  prepared  and 
signed  by  him.  Shortly  thereafter  said  Paul  H.  Bosworth 
did  prepare  and  execute  a  purported  declaration  of  trust. 

Upon  the  trial  of  the  cause  practically  all  of  the  foregoing 
facts  were  admitted  by  said  Bosworth,  who  then  asserted,  and 
undertook  to  prove,  a  set  of  facts  tending  to  show  that  he  had 
not  acted  in  violation  of  the  terms  of  his  trust.  Upon  this 
appeal,  however,  the  appellant  contends  that  the  trust  itself 
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was  invalid  for  two  reasons:  First,  that  the  oral  declaration 
of  trust  made  at  the  time  of  the  execution  of  the  deed  to 
said  Bosworth  by  his  mother  was  void  because  not  in  writing, 
as  required  by  the  sections  of  the  Civil  Code  relating  to  ex- 
press trusts ;  and,  second,  that  the  declaration  of  trust  there- 
after prepared  and  signed  by  him  was  too  indefinite  in  its 
terms  for  enforcement  in  a  court  of  equity. 

There  is  no  merit  in  either  of  these  contentions.  So  far  as 
the  case  rested — ^if  it  was  required  to  rest  at  all — ^upon  the 
trust  arising  out  of  the  oral  promises  of  the  appellant,  the  case 
would  come  clearly  within  the  line  of  authorities  rdating  to 
constructive  trusts  arising  out  of  the  fraud  of  the  trustee  in  his 
attempted  renunciation  of  the  terms  of  his  oral  trust,  among 
which  are  the  following  cases :  Brison  v.  Brison,  75  Cal.  525, 
527,  [7  Am.  St  Rep.  189,  17  Pac.  689] ;  LauriceTla  v.  Lauri- 
cella,  161  Cal.  61,  [118  Pac.  430] ;  Bradley  Co.  v.  Bradley,  165 
Cal.  237,  [131  Pac.  750] ;  Lamb  v.  Lamb,  171  Cal.  577,  [153 
Pac.  913].  The  trust  thus  constructively  arising  would  have 
been  valid  and  enforceable  in  a  court  of  equity  had  the  appel- 
lant herein  made  no  other  or  written  declaration  of  the  fact 
and  terms  of  his  trust.  The  court  finds,  however,  that  the 
appellant  did  in  fact  make  a  declaration  of  trust  shortly  after 
the  receipt  of  the  deed  from  his  mother  to  the  premises  in 
question. 

The  appellant  contends  that  this  declaration  of  trust  was 
void  for  indefiniteness  in  its  terms.  The  evidence  showed,  and 
the  court  found,  that  this  written  declaration  of  trust  was 
drawn  by  the  trustee  himself,  and  this  fact  furnishes  an 
added  reason  for  the  application  of  the  well-known  rule  of  con- 
struction that  written  instruments  are  to  be  construed  most 
strongly  against  their  maker.  Whatever  of  indefiniteness  ap- 
pears in  this  declaration  of  trust  was  created  by  the  trustee 
himself;  but,  regardless  of  this  fact,  an  inspection  of  the  writ- 
ing will  show  that  there  is  no  such  indefiniteness  in  its  terms 
as  would  suflSce  to  defeat  it.  The  fact  that  it  is  intended  to  be 
a  declaration  of  trust  expressly  appears;  the  beneficiaries  are 
named;  the  property  is  described;  the  duties  of  the  trustee  in 
the  matter  of  the  collection  of  rents  and  care  of  the  property 
are  defined;  and,  in  the  event  of  a  sale  of  the  property  by  the 
trustee,  the  distribution  of  the  proceeds  among  the  benefi- 
ciaries share  and  share  alike  is  provided  for.  It  is  true  that 
th^  triMste^  is  not  expressly  authorized  to  make  ^  saH^  Qf  tb^ 
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premises,  but  such  is  the  dear  implication  of  the  writing.  It 
is  true  also  that  the  term  of  the  trust  is  not  stated,  but  this 
also  would  arise  by  necessary  implication  from  the  provision 
relating  to  the  distribution  by  the  trustee  of  the  trust  prop- 
erty upon  its  sale. 

It  follows  that  the  findings  of  the  court  as  to  the  existence 
and  validity  of  the  trust  are  fully  sustained,  as  are  also  the 
findings  of  the  court  relating  to  the  violation  of  its  terms  by 
the  trustee. 

The  judgment  was  therefore  supported  by  the  proofs  and 
findings  in  the  case. 

Judgment  afSrmed. 

Kerrigan,  J.,  and  Beasly,  7.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  16, 1917. 


[CHt.  No.  2058.    Tint  AppeUate  District.— May  18,  1917.] 

OMA  A.  DAVIBS,  Respondent,  v.  I.  S.  PATTON  et  al.. 

Appellants. 

FOBBCLOSXTBE  OF    MOBTOAOX  —  CONCEALMENT    OF    OWNERSHIP  OF    PRIOR 

HoBTOAGE — Retention  of  Possession. — In  an  action  to  foreclose 
a  second  mortgage,  which  was  given  in  connection  with  a  first  mort- 
gage, for  the  unpaid  purchase  price  of  the  mortgaged  property,  the 
mortgagors  cannot  contend  that  the  plaintiff  should  be  denied  equita- 
ble relief  on  the  ground  that  thej  were  deceived  as  to  the  ownership 
of  the  first  mortgage,  where  thej  remained  in  possession  of  the 
property,  were  not  damaged  by  the  concealment,  and  made  no  at- 
tempt at  rescission  of  the  transaction,  or  offer  to  return  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial. 
Wm.  H.  Donahue,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  H.  Dam,  for  Appellants. 

George  Clark,  and  Black  &  Clark,  for  Respondent. 
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THE  COUBT.— This  is  an  appeal  from  an  action  to  fore- 
close  a  mortgage.  It  appears  that  the  parties  to  this  action 
had  entered  into  an  agreement  for  the  sale  and  purchase  of  a 
certain  piece  of  real  property  in  Alameda  County  for  the  sum 
of  six  thousand  dollars ;  that  the  defendants  and  appellants 
paid  on  account  thereof  one  thousand  dollars,  and  went  into 
possession.  In  payment  of  the  balance  they  executed  two 
promissory  notes,  one  for  three  thousand  doUars  secured  by 
a  first  mortgage  upon  the  property  purchased,  and  the  other 
for  two  thousand  dollars  secured  by  a  second  mortgage.  The 
first  mortgage,  according  to  the  understanding  between  the 
parties  to  this  appeal,  was  to  be  owned  and  held  by  a  certain 
bank  in  Oakland,  and  the  second  mortgage  was  to  be  owned 
and  held  by  the  plaintiff.  When  this  suit  was  commenced, 
the  appellants  learned  that  the  bank  in  fact  was  not  the  owner 
of  the  mortgage  executed  in  its  name,  but  held  the  same  for 
the  plaintiff,  who  in  fact  had  always  been  the  owner  of  both 
encumbrances.  The  appellants  claimed  in  the  trial  court,  and 
now  urge  here,  that  the  making  of  the  deed  of  conveyance  and 
the  execution  of  the  two  mortgages  constituted  one  transac- 
tion, and  that  the  plaintiff  in  taking  the  first  mortgage  in  the 
name  of  the  bank,  when  in  fact  it  belonged  to  her,  deceived  and 
defrauded  them,  in  consequence  of  which  the  plaintiff  cannot 
avail  herself  of  the  equitable  arm  of  the  court  for  the  fore- 
closure of  the  second  mortgage — ^the  one  concerned  in  this 
suit. 

From  the  evidence  in  the  case  it  is  clear  that  the  plaintiff 
was  prompted  by  no  oppressive  or  wrongful  intent  in  allow- 
ing the  appellants  to  suppose  that  they  were  dealing  with  the 
bank  in  question  in  the  matter  of  the  first  mortgage,  and  prob- 
ably conducted  that  part  of  the  transaction  in  the  manner 
indicated  solely  for  the  purpose  of  securing  prompt  payment 
of  that  part  of  the  appellants'  obligation.  It  is  quite  evident, 
too,  that  the  appellants  had  no  serious  objection  to  the  plain- 
tiff owning  the  first  mortgage,  for  they  in  fact,  according  to 
the  evidence  introduced  by  the  plaintiff,  had  requested  her  to 
take  a  mortgage  for  the  full  amount  of  the  unpaid  purchase 
price  of  the  property.  But  aside  from  all  of  this,  it  appears 
that  the  appellants  were  and  are  in  possession  of  the  property, 
they  were  not  damaged  by  the  concealment,  they  attempted 
no  rescission  of  the  transaction  or  of  any  part  of  it,  have  not 
offered  to  return  the  property,  but  appear  to  think  they  may 
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retain  it  and  repudiate  any  obligation  under  their  mortgages. 
Such  a  position  cannot  be  given  judicial  countenance.  (6  Cyc. 
314;  35  Cyc.  146;  20  Cyc.  92;  California  Steam  Nov.  Co.  v. 
Wright,  8  Cal.  585,  592.)  In  our  opinion  the  appeal  is  en- 
tirely devoid  of  merit 
The  judgment  and  order  are  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  16, 1917. 


[dr.  No.  1816.    Seeond  AppaDate  Dlitriet.— May  18,  1917.] 

WING  CHUNG  LONG  COMPANY  (a  Partnership),  Ee- 
spondent,  v.  PRUSSIAN  NATIONAL  INSURANCE 
COMPANY  (a  Corporation),  Appellant 

Tax  INSUBANC1&— Cancellation  of  Pouot— Misstatehxnt  of  Qroiinds. 
Where  a  pcliej  of  fire  insurance  gives  the  insured  and  the  insurer 
a  mutual  right  of  eaneellation  without  limitation  to  eonditions  or 
contingencies,  it  is  not  necessary  that  the  insurer  in  giving  notice 
of  cancellation  should  state  the  ground  upon  which  the  cancella- 
tion was  based,  and  a  statement  in  such  a  notice  that  the  policy 
was  canceled  for  nonpajment  of  premium,  when  in  fact  the  premium 
bad  been  paid,  does  not  affect  the  validitj  of  the  cancellation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  B.  Layng,  for  Appellant 

G.  C.  De  Garmo,  for  Bespondent 

JAMES,  J. — The  judgment  in  this  case  was  for  the  plain- 
tiff; the  appeal  from  the  judgment  is  presented  on  a  judg- 
ment-roll and  a  bill  of  exceptions. 

The  action  was  to  recover  upon  a  fire  insurance  policy. 
Plaintiff,  in  December,  1912,  secured  through  one  Youtz,  a 
broker,  insurance  from  the  defendant  corporation  as  evi- 
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denced  by  its  policy  of  that  date.  This  i)olicy  was  in  form 
that  known  as  "California  Standard/'  as  prescribed  in  an 
act  of  the  legislature  of  1909.  (Stats.  1909,  p.  404.)  The 
policy,  corresponding  to  the  terms  of  the  statute,  contained 
this  clause  as  to  conditions  under  which  cancellation  thereof 
might  be  made  by  either  party: 

**This  policy  shall  be  canceled  at  any  time  at  the  request  of 
the  insured,  in  which  case  the  company  shall,  upon  surrender 
of  this  policy,  refund  the  excess  of  paid  premium  above  the 
customary  short  rates  for  the  expired  time.  This  policy  may 
be  canceled  at  any  time,  without  tender  of  unearned  portion 
of  premium,  by  the  company  by  giving  five  (5)  days'  written 
notice  of  cancellation  to  the  insured  and  to  any  mortgagee  or 
other  party  to  whom,  with  the  written  consent  of  the  company, 
this  policy  is  made  payable,  in  which  case  the  company  shall, 
upon  surrender  of  the  policy  or  relinquishment  of  liability 
thereunder,  refund  the  excess  of  paid  premium  above  the  pro 
rata  premium  for  the  expired  time." 

On  March  25,  1913,  the  defendant  company  transmitted  to 
the  insured  the  following  letter: 


•*March  25th,  1913. 


**  Wing  Chung  Long  Company, 
*' 3071/2  Marchessault  Street, 


"Los  Angeles,  Cal. 
"Gentlemen:  In  accordance  with  the  insurance  laws  of  the 
state  of  California  as  set  forth  in  the  printed  conditions  of  the 
California  Standard  Form  Fire  Insurance  Policy,  by  lines 
numbered  95,  96,  97,  98,  99, 100, 101  and  102  stipulations  and 
conditions  specially  referred  to,  I,  the  undersigned,  acting  un- 
der the  authority  conferred  on  me  as  general  agent  of  the 
Prussian  National  Underwriters,  in  the  state  of  California,  do 
hereby  give  you  notice  of  the  cancellation  of  the  Prussian 
National  Underwriters  policy  No.  912575,  issued  to  secure 
against  loss  by  fire  in  the  amount  of  $700  to  your  stock  and 
fixtures  at  #307^4  Marchessault  street,  state  of  California. 
This  notice  operative  immediately. 

*' Kindly  return  the  policy  to  this  oflBce  by  early  mail.    Thr 
earned  premium  under  the  policy  is  4.95,  which  please  remit 

**  Yours  very  truly, 

"John  A.  Pbinsen, 

''General  Agent" 
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The  plaintiff  alleged  that  in  January,  1913,  the  defendant 
attempted  to  cancel  the  policy  by  serving  a  notice  that  the 
policy  would  be  canceled  for  nonpayment  of  premium  unless 
within  five  days  the  plaintiff  paid  such  premium,  and  that  as 
the  plaintiff  had  made  payment  of  the  premium,  it  was  led  to 
believe  *'that  if  said  premium  was  in  fact  paid  said  policy 
would  not  be  canceled,  and  this  plaintiff  knowing  that  said 
premium  had  been  paid  did  not  deliver  said  policy  to  said 
company,  and  did  not  make  demand  upon  said  company  for 
the  return  of  any  unearned  premium  thereon.  That  said 
plaintiff  was  entirely  misled  and  deceived  by  said  notice  sent 
to  said  plaintiff,  as  aforesaid.''  On  September  1,  1913,  the 
merchandise  described  in  the  policy  of  insurance  was  de- 
stroyed by  fire  and  proof  of  loss  was  made  by  the  plaintiff; 
whereupon  the  defendant  company  made  reply  by  letter  as 
follows : 
"Gentlemen: 

"Proof  of  loss  under  policy  number  and  agency  as  above 
noted,  was  duly  received  and  after  referring  to  our  files  find 
that  said  policy  was  duly  canceled  for  nonpayment  of  pre- 
mium; and  holding  as  we  do  your  acknowledgment  of  said 
notice  therefor  in  due  form  we  return  herewith  said  papers 
(proof  of  loss  and  schedule),  declaring  that  we  cannot  accept 
of  same  or  admit  liability  thereunder." 

This  letter  was  signed  by  the  same  general  agent  of  the 
defendant  whose  signature  was  attached  to  the  letter  of  March 
25,  1913.  It  was  stipulated  at  the  trial  that  upon  receipt  of 
the  letter  of  March  25th,  plaintiff  took  the  same  to  Youtz,  the 
broker,  and  that  Youtz  advised  tiie  plaintiff  to  pay  no  atten- 
tion to  the  same,  and  that  the  plaintiff  did  not  tender  a  sur- 
render of  its  policy  or  demand  the  unearned  premium  from 
the  defendant.  There  was  no  testimony  showing  what  effect 
this  advice  of  Youtz  (conceding  it  to  be  material)  had  upon 
the  plaintiff,  and  there  was  no  testimony  showing  whether 
plaintiff  secured  other  insurance  upon  its  property.  It  was 
stipulated  that  the  premium  had  in  fact  been  paid  to  Youtz 
at  the  time  the  policy  was  issued,  and  that  for  the  purpose  of 
collecting  the  same  Youtz  was  the  agent  of  the  defendant. 
The  single  question  presented  seems  to  be  as  to  whether,  as- 
su:iiing  that  the  company  based  its  notice  of  cancellation 
upon  the  ground  that  the  premium  had  not  been  paid,  when 
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in  fact  payment  thereof  had  been  made,  the  cancellation  be- 
came of  effect.  As  to  whether  the  notice  of  cancellation 
clearly  showed  that  the  company  elected  to  rescind  because  of 
alleged  nonpayment  of  premium  need  not  be  determined;  it 
may  be  assumed  that  such  was  the  understanding  which 
should  be  gathered  from  the  notices  received  by  the  plaintiff. 
Counsel  for  respondent  argues  that  having  elected  to  cancel 
the  policy  upon  a  ground  which  was  not  available  to  it,  for 
the  reason  that  the  facts  were  wanting  to  sustain  it,  the  com- 
pany is  estopped  to  insist  upon  the  cancellation.  It  will  be 
noticed  that  as  between  the  insured  and  insurer  there  is  a 
mutual  right  of  cancellation  given  under  the  policy,  the  form 
of  which  is  prescribed  by  the  statute  hereinbefore  referred  to. 
The  insured  has  the  right  to  elect  arbitrarily  to  cancel  the 
policy,  and  the  insurer  has  the  same  arbitrary  right  to  cause 
cancellation  to  be  made,  with  the  condition  that  the  notice  of 
cancellation  shall  not  become  effective  for  five  days.  This 
latter  provision  undoubtedly  is  for  the  purpose  of  allowing 
the  insured  to  obtain  other  insurance  if  he  so  desires.  If  the 
right  of  the  insurer  to  cancel  its  policy  was  limited  to  certain 
conditions  or  contingencies,  then  where  notice  of  cancellation 
referred  to  one  of  those  grounds,  such  as  nonpayment  of  pre- 
mium, such  notice  would  be  ineffectual  where  the  insured 
could  show  that  the  premium  in  fact  had  been  paid,  even 
though,  had  some  other  of  the  permitted  grounds  been  as- 
sumed by  the  insurer,  the  notice  of  cancellation  would  have 
been  effective.  In  such  a  case  the  argument  of  respondent 
without  doubt  would  be  incontrovertible.  Here  the  notice 
given  to  the  insured  definitely  informed  the  latter  that  can- 
cellation was  made  of  the  policy.  The  insurer  was  not  under 
necessity  to  state  the  grounds  upon  which  such  cancellation 
was  based,  and  a  misstatement  of  the  grounds  which  might 
have  infiuenced  it  to  take  the  action  would  not,  in  our  opinion, 
have  the  effect  of  nullifying  the  notice  of  cancellation.  The 
trial  court  made  a  finding  that  the  notice  of  cancellation  was 
misleading.  The  notice  was  not  misleading  in  that  there  was 
any  ambiguity  or  uncertainty  as  to  the  advice  given  by  it  to 
the  insured  that  the  policy  was  canceled,  and  the  finding  re- 
ferred to,  to  our  mind,  fails  to  find  support  in  the  evidence. 
Our  conclusion  is  that,  on  the  record  as  it  is  presented  to  us, 
the  judgment  for  the  plaintiff  cannot  be  sustained. 
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Other  questions  argued  by  appellant  we  think  it  unneces- 
sary to  discuss,  in  view  of  the  conclusion  expressed  upon  the 
main  proposition  involved  in  the  case. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tmn.,  concurred* 


[dr.  No.  1S62.    Seeond  Appellate  Distriet.— May  18,  1917.] 

H.   B.   OFFICER,   Respondent,  v.   AVERY  MILL   AND 
LUMBER  COMPANY  (a  Corporation),  Appellant. 

Balk  of  Lumber — AonoN  fob  Pbioe — EVidinoe — Custom.— In  an  ac- 
tion to  reeover  Judgment  for  an  amount  alleged  to  be  due  on  a 
■bipment  of  lumber  before  the  expiration  of  the  sixty-day  period 
allowed  under  a  eustom  prevailing  in  the  lumber  bufiiness,  the 
notoriety  of  a  euttom  supplementary  thereto  to  the  effect  that  if 
a  buyer  is  sued  by  any  creditor  on  any  account  before  the  expira- 
tion of  such  period  the  bill  immediately  becomes  due,  is  sufSciently 
•hown  to  impute  to  the  defendant  a  knowledge  of  its  existence 
by  eyidenee  that  the  custom  was  in  general  usage  and  effect  in  the 
lumber  trade  in  this  state  at  the  time  of  the  sale,  and  that  it  was 
then  commonly  known  and  recognized  among  lumber  dealers. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County,  and  from  an  order  denying  a  new  trial.  J.  A.  Allen, 
Judga 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  I.  Feemster,  for  Appellant 

Lamberson,  Burke  &  Lamberson,  for  Respondent 

WORKS,  J.,  pro  tern. — ^This  is  an  appeal  from  the  judg- 
ment and  from  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  judgment  for  an  amount 
alleged  to  be  due  on  a  shipment  of  lumber.  The  parties  agree 
as  to  the  sum  that  is  unpaid,  but  the  appellant  contends  that 
the  bill  was  not  due  when  the  suit  was  commenced.  It  is  con- 
ceded that,  under  a  custom  prevailing  in  the  lumber  business,* 
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the  sale  was  at  sixty  days'  time,  but  the  action  was  begun 
within  that  period.  The  respondent  justifies  the  early  prose- 
cution of  the  suit  under  an  alleged  custom  of  the  business, 
supplementary  to  the  custom  that  sales  are  at  sixty  days,  to 
the  effect  that  if  a  buyer  is  sued  by  any  creditor  on  any 
account  before  the  expiration  of  sixty  days  after  a  given  sale 
of  lumber,  the  bill  immediately  becomes  due.  Evidence  was 
introduced  tending  to  show  that  an  action  had  been  filed 
against  the  appellant  by  a  certain  plaintiff  within  sixty  days 
after  the  sale  to  appellant  and  before  the  commencement  of 
this  action,  and  evidence  of  the  alleged  custom  was  also 
received. 

The  appellant  makes  the  contention  that  the  findings  are 
not  supported  by  the  evidence  in  two  respects.  The  first  of 
these  is  that  there  was  no  evidence  of  the  existence  of  such  a 
custom  as  the  one  relied  on  by  respondent.  We  have  read  the 
record  and  our  inspection  of  it  convinces  us  that  the  point  is 
not  well  taken. 

The  second  point  made  is  that  the  evidence  does  not  show  a 
custom  of  such  notoriety  as  to  impute  to  appellant  a  knowl- 
edge of  its  existence ;  but  the  witness  Cooper  testified  that  the 
custom  was  'Mn  general  usage  and  effect  in  the  lumber  trade 
in  California"  at  the  time  the  lumber  was  sold,  and  he  fur- 
ther said  that  it  was  then  "commonly  known  and  recognized 
among  the  retail  lumber  dealers."  Moreover,  there  is  some 
evidence  that  the  appellant  had  actual  knowledge  of  the  cus- 
tom. The  testimony  of  Cooper  tended  to  show  that  notice  of 
its  existence  was  printed  in  certain  lists  issued  by  the  larger 
lumber  concerns  which  sell  to  the  retail  dealers,  and  he  said, 
'*If  I  remember  rightly,  I  asked  Mr.  Avery,*'  the  president 
of  appellant,  '*if  he  had  any  of  those  lists,  and  he  said  he  had 
a  bunch  of  them  or  our  acknowledgments  to  them.*' 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Oir.  No.  2049.    First  Appellate  Distriet—Hftj  19,  1917.] 

A.  J.  LILJEFELT,  Appellant,  v.  CHARLES  BLUM  et  aL, 
Bespondents. 

AssAuiyr  AND  Battxrt— DiTAui/r  IN  Action  fob  Damages— Judqment 
voB  Defendants — Presumption  upon  Appeal. — In  an  action  for 
damages  for  assault  and  battery,  where  the  defendants  made  de- 
fault, and  the  trial  court,  upon  application  of  plaintiff,  gave  judg* 
ment  for  the  defendants,  it  will  be  presumed  on  appeal  from  the 
judgment,  in  the  absence  of  any  record  of  the  eyidence  or  findings, 
that  plaintiff,  although  assaulted,  was  not  damaged. 

Id. — Nominal  Damages  —  Failubs  to  Awabd  —  Insuffioibnt  Qbound 
fob  Bevebsal. — A  judgment  will  not  be  reversed  on  appeal  for 
failure  to  award  nominal  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Amasa  C.  Smith,  and  Southard  M.  Modry,  for  Appellant. 

Chas.  Blum,  and  Jane  Doe  Blum,  in  pro.  per.,  for  Be- 
spondents. 

THE  COURT.— In  this  action  plaintiff  asked  damages  in 
the  sum  of  ten  thousand  dollars  for  an  assault  and  a  battery 
committed  on  him  by  the  defendant,  Jane  Blum,  who  is  the 
wife  of  the  other  defendant.  Defendants  defaulted,  and 
application  was  made  by  the  plaintiff  to  the  court  for  the  re- 
lief demanded  in  the  complaint.  The  trial  court  gave  judg- 
ment for  the  defendants.  The  case  is  here  upon  the  judg- 
ment-roll alone.  Findings  were  waived  by  plaintiff,  and  the 
evidence  not  being  before  this  court  it  is  unable  to  determine 
upon  what  facts  the  trial  court  acted.  It  does  appear  that 
the  defendant,  Jane  Blum,  and  one  other  witness  were  ex- 
amined. The  defendants  having  defaulted,  the  hearing  on 
plaintiff's  application  for  judgment  was  governed,  as  is  con- 
ceded, by  subdivision  2  of  section  585  of  the  Code  of  Civil 
Procedure,  under  which  the  only  question  before  the  trial 
court  was  that  of  damages.  In  the  absence  of  both  the  evi- 
dence and  findings  this  court  must  presume  in  support  of  th^ 
99  Of  1.  App.— 49 
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judgment  that  plaintiff,  although  assaulted,  was  not  damaged. 
The  plaintiff  contends  that,  as  all  the  facts  alleged  in  his  com- 
plaint were  admitted  by  the  default,  he  was  entitled  to  nomi- 
nal damages  and  his  costs;  but  a  judgment  for  nominal  dam- 
ages would  not  have  carried  costs;  and  conceding,  but  not 
deciding,  that  the  plaintiff  was  entitled  to  a  judgment  for 
nominal  damages,  this  court  will  not  reverse  this  case  because 
of  a  failure  of  the  trial  court  to  find  in  favor  of  plaintiff  for 
nominal  damages  only. 
Judgment  affirmed. 


[CIt.  No.  1998.    First  AppeUate  Diatriet.— May  21,  1917.] 
W.  E.  DEAN,  Appellant,  v.  M.  S.  GAME,  Respondent 

Pbomissobt  Nots — Assignment  foe  Collection — Want  of  Considera- 
tion— Defense  not  Available. — In  an  action  on  a  promissorj 
note  assigned  for  the  purpose  of  collection,  tbe  defendant  is  not 
entitled  to  plead  that  the  note  was  without  consideration  as  against 
the  assignee,  where  his  assignor  became  the  holder  of  the  note  in 
good  faith  and  for  yalue  before  its  maturitj. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Chas.  Quayle,  for  Appellant. 

G.  J.  (Joodell,  for  Respondent 

THE  COURT.— Respondent  in  this  action  executed  hia 
negotiable  promissory  note  for  the  sum  of  $530.31,  payable  to 
the  order  of  one  D.  J.  Qregor  ten  days  after  its  date,  which 
said  note  was  indorsed  by  one  P.  T.  Brunsing,  and  was  there- 
after and  before  maturity  indorsed  and  transferred  by  the 
payee  thereof  to  one  John  F.  Smith,  who  paid  to  said  Qregor 
the  sum  of  five  hundred  dollars.  The  real  transaction  be- 
tween the  original  parties  to  the  note  was  this :  It  was  agreed 
between  Game,  Qregor,  and  Brunsing  that  Qame  was  to  exe- 
cute and  Brunsing  indorse  said  note  to  Qregor,  who  was  to 
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negotiate  the  same  with  Smith,  who  was  to  pay  Qregor  the 
sum  of  five  hundred  dollars  therefor,  which  sum  was  to  be 
divided  among  the  original  parties  to  the  transaction.  Smith 
had  no  knowledge  of  said  dealings  between  the  parties  thereto, 
and  took  and  held  said  note  until  after  its  maturity  as  a 
holder  in  good  faith  for  value  and  without  notice  of  any  equi- 
ties between  the  original  parties  thereto.  After  maturity, 
Smith  transferred  said  note  to  the  plaintiff  and  appellant 
herein  for  collection.  Upon  the  trial  of  the  cause  the  re- 
spondent Qame,  as  a  defense  to  said  action,  pleaded  the  origi- 
nal transaction  between  the  parties,  and  further  averred  that 
Gregor  had  paid  to  him  no  portion  of  the  money  which  he  had 
received  from  Smith,  and  that  therefore  as  to  him  the  note 
was  without  consideration.  The  trial  court  gave  judgment 
for  the  respondent  Game,  holding  that  the  plaintiff,  as  the 
transferee  of  the  note  simply  for  collection,  was  not  a  holder 
thereof  for  value,  and  that  as  to  him  the  defendant  Game  was 
entitled  to  plead  the  want  of  consideration  for  the  note. 

In  so  doing  we  think  the  trial  court  was  in  error.  It  is  con- 
ceded that  Smith  became  the  holder  of  the  note  in  good  faith 
and  for  value  before  its  maturity,  and  that  had  this  action 
been  brought  by  him  the  respondent's  defenses  would  not  have 
been  available  to  him.  This  being  so  we  are  satisfied  that  the 
plaintiff,  taking  the  note  simply  for  collection,  stands  in  the 
shoes  of  Smith  and  has  as  good  title  and  right  of  action  as 
Smith  himself  had.  (1  Daniel  on  Negotiable  Instruments,  sec. 
726;  Randolph  on  Commercial  Paper,  sec.  987;  Poorman  v. 
Mills,  39  Cal.  345,  [2  Am.  Rep.  451] ;  Barik  of  Sonoma  County 
V.  Oove,  63  Cal.  355,  [49  Am.  Rep.  92] ;  Eames  v.  Crosier,  101 
Cal.  260,  [35  Pac.  873] ;  Sinkler  v.  Siljan,  136  Cal.  356,  [68 
Pac.  1024] ;  0 'Conor  v.  Clarke,  5  Cal.  Unrcp.  323,  [44  Pac 
482].) 

Upon  the  authority  of  the  foregoing  cases  the  judgment  will 
be  reversed.    It  is  so  ordered. 
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[dr.  No.  1655.    Third  Appellate  Dietriet— May  21,  1017.] 

VICTORIA   ALDBN,   AppeUant,   v.   C.   B.   MAYPIELD, 

Respondent. 

Landlobd  and  Tenant — Begovebt  of  Trebls  Bsnts — Willwul  With- 
HOiDiNG — Sufficienot  OF  £yidence. — In  an  action  by  a  landlord  t« 
recoyer  possession  of  demised  property,  rents  dne  np  to  the  time 
of  the  termination  of  the  tenancy  and  for  treble  rent  for  the  period 
subsequent  to  that  date,  a  willful  holding  over  is  established  under 
section  33i5  of  the  C^vil  Code  by  evidence  of  deliberate,  intentional, 
obstinate  refusal  to  surrender  possession  with  knowledge  that  the 
tenancy  had  been  terminated,  and  that  the  tenant  was  holding  over 
against  the  wiU  and  consent  of  the  landlord,  and  not  under  a  reason- 
able claim  of  right. 

Id. — Willful  Holding  Oveb — Omitted  Allegation — Cube  bt  Answeb. 
While  in  an  action  to  recover  treble  rents  for  holding  over  after 
demand  and  one  month's  notice  in  writing,  the  complaint  should 
contain  an  allegation  that  the  holding  over  was  willful,  the  omis 
eion  of  such  an  allegation  is  cured  by  the  allegation  in  the  answer 
that  the  defendants  from  the  date  of  the  termination  of  the  tenancy 
retained  possession  of  the  premises  in  good  faith  and  under  claim 
of  right. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County,  and  from  an  order  denying  a  new  triaL 
A.  J.  Buckles  and  W.  T.  O'Donnell,  Judges. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  U.  Goodman,  for  Appellant, 

T.  T.  C.  Gregory,  C.  J.  Goodell,  and  Dan  Hadsell,  for  Re- 
spondent 

BURNETT,  J. — The  action  was  brought  to  recover  posses- 
sion of  certain  real  property  in  Suisun,  Solano  County,  for 
rents  due  up  to  the  time  of  the  termination  of  the  tenancy, 
and  for  treble  costs  for  the  period  subsequent  to  that  date. 
At  the  first  trial  judgment  was  rendered  for  defendant,  from 
which  an  appeal  to  the  supreme  court  was  taken  and  a  re- 
versal had.  (Alden  v.  May  field,  164  Cal.  6,  [127  Pac.  45].) 
The  new  trial  resulted  in  a  judgment  **that  said  plaintiflP  have 
and  recover  from  said  defendant  the  sum  of  six  hundred  and 
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fifty  dollars  with  interest  thereon  from  the  first  day  of  April, 
1911,  .  •  .  and  that  plaintiff  is  not  entitled  to  and  shall  not  re- 
coyer  treble  rents/'  From  this  judgment,  and  the  order  deny- 
ing her  motion  for  a  new  trial,  plaintiff  has  appealed,  claiming 
that  the  rent  due  was  one  thousand  dollars,  and  that  it  should 
have  been  trebled,  that  the  judgment,  in  other  words,  should 
have  been  in  her  favor  for  three  thousand  dollars. 

Two  questions,  then,  are  presented  for  determination:  First, 
whether  there  is  any  evidence  to  support  the  finding  of  the 
trial  court  that  the  rental  value  of  the  premises  was  $65  per 
month;  and,  second,  whether  there  is  any  justification  for  the 
court's  conclusion  Uiat  the  rent  should  not  be  trebled. 

As  to  the  first  of  these  considerations  there  can  be  no  kind 
of  doubt.  Appellant  argues  at  length,  and  with  persuasive 
force,  that  the  rental  value  was  actually  one  hundred  dollars 
per  month.  There  is  undoubtedly  evidence  to  support  the 
contention,  but  Mr.  Mayfield  testified  that  the  reasonable 
rental  value  ''was  $65.00  per  month.  .  •  .  The  rental  value  of 
that  property  from  June  1st  to  the  time  I  vacated  was  not 
one  cent  in  excess  of  $65.00  per  month.  In  proportion  the 
other  rents  for  adjoining  places  were  lower.  In  that  neigh- 
borhood they  were  lower."  He  was  a  qualified  witness,  and, 
in  view  of  the  finding  of  the  court  below,  his  testimony  must 
be  accepted  here  at  its  face  value.  Further  discussion  of  that 
matter  is  foreclosed. 

The  position  of  appellant  as  to  the  other  question  is  based 
upon  section  3345  of  the  Civil  Code,  providing:  *'If  any  ten- 
ant, or  any  person  in  collusion  with  the  tenant,  holds  over  any 
lands  or  tenements  after  demand  made  and  one  month's 
notice,  in  writing  given,  requiring  the  possession  thereof,  such 
person  holding  over  must  pay  to  the  landlord  treble  rent  dur- 
ing the  time  he  continues  in  possession  after  such  notice." 

There  is  no  doubt  that  such  notice  was  given  and  defendant 
held  over  for  ten  months  thereafter,  but  the  defense  is  sought 
to  be  made  that  the  holding  over  must  be  ''willful,"  in  order 
to  subject  the  tenant  to  the  penalty  provided  by  said  code 
section,  and  that  the  lower  court  by  its  finding  negatived  the 
existence  of  this  element.  Attention  is  called  to  the  fact  that 
the  headnote  of  said  section  is:  "Tenant  willfully  holding 
over,"  and  the  contention  is  made,  supported  by  authority, 
that  this  must  be  deemed  an  important  part  of  said  section, 
and  be  accorded  the  same  effect  as  though  included  in  the 
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body  of  the  law.    Aa  a  legal  proposition  this  may  well  be  eon- 
ceded,  and  we  need  not  review  the  cases  cited  to  the  point. 

But  we  are  of  the  opinion  that  the  element  of  willfulness 
was  clearly  shown,  and  that  the  finding  to  the  contrary  is 
entirely  unsupported.  There  seems  to  be  in  that  regard  no 
substantial  difference  between  the  showing  at  the  second 
trial  and  at  the  first.  It  is  appropriate,  therefore,  to  quote  the 
following  language  of  the  supreme  court  in  said  opinion  (164 
Cal.  6,  [127  Pac.  45]):  "The  difficulty  with  this  argument 
[referring  to  the  contention  that  there  was  a  waiver  by  reason 
of  the  deposit  of  the  rent]  is  that  the  defendant  was  informed 
before  the  deposit  of  money,  both  by  the  principal  and  by  her 
attorney,  that  Haile  no  longer  had  anything  to  do  with  the 
matter,  and  we  repeat  that  defendant's  endeavor  under  those 
circumstances  to  re-establish  the  relationship  of  tenancy  with 
the  landlord  who  had  repudiated  him  and  terminated  the 
tenancy  was  but  a  shallow  bit  of  subterfuge  and  trickery. 
.  •  .  Still  further  in  this  connection  it  is  to  be  noted  that  the 
defendant  does  not  deny,  as  it  was  incumbent  upon  him  to 
deny,  the  allegation  that  he  was  holding  over  against  the 
will  and  consent  of  the  plaintiff.  This  he  admits  and  the 
admission  under  the  circumstances  is  a  pregnant  one.  It 
amounts  to  an  admission  that  he  knew  there  was  no  waiver 
and  no  continuation  of  the  tenancy  so  far  as  plaintiff  was  con- 
cerned. .  .  .  Therefore,  the  evidence,  so  far  from  establishing 
a  waiver,  with  all  that  a  waiver  implies — a  meeting  of  minds 
and  the  intentional  forbearance  to  enforce  a  right — clearly 
establishes  that  there  was  no  waiver,  but  only  an  effort  by 
defendant  surreptitiously  to  do  something  which  might  in 
some  way  advantage  him  and  enable  him  the  longer  to  hold 
possession.  This  is  made  manifest  from  the  fact  that  defend- 
ant was  not  prepared  to  lease  the  building,  had  no  other 
location  or  store  in  which  to  move  his  goods,  and  was  desirous 
of  remaining  where  he  was  until  he  could  secure  other  accom- 
modations." It  may  be  added  that  the  allegations  of  defend- 
ant's cross-complaint  still  further  negative  the  idea  that  there 
had  been  any  waiver  of  plaintiff's  right  to  the  possession,  or 
that  defendant  could  have  believed  that  there  was  a  renewal 
of  the  tenancy.  The  claim  for  damages  set  up  in  his  cross- 
complaint  was  based  upon  the  theory  that  plaintiff  and  her 
agent,  Haile,  were  trjnng  to  obtain  possession  of  the  premises, 
even  going  to  the  extreme  on  the  part  of  Haile  of  making 
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threats  and  creating  disturbances  in  the  store  in  order  to  in- 
duce defendant  to  evacuate. 

All  these  things  would  seem  to  show  conclusively  a  willful 
withholding  of  the  premises  on  the  part  of  respondent 
Doubtless  the  word  ''tinZZ/iit"  is  used  in  different  statutes  with 
various  shades  of  meaning,  but  herein  the  conduct  of  defend- 
ant in  refusing  to  surrender  possession  was  deliberate,  inten- 
tional, and  obstinate,  with  knowledge  that  the  tenancy  was 
terminated,  and  that  he  was  holding  over  against  the  will  and 
consent  of  the  landlord.  We  think  nothing  more  is  required 
to  constitute  willfulness  on  the  part  of  the  tenant. 

For  many  illustrations  of  the  use  of  the  term,  and  of  the 
different  significations  attached  to  it,  we  may  refer  to  Words 
and  Phrases,  volume  4,  page  1293  (second  series).  Probably 
the  following  quotation  therefrom  is  as  instructive  as  any 
that  could  be  selected:  *'The  word  ^toUlfully'  has  various 
meanings  and  is  used  to  denote  the  quality  of  an  act,  or  the 
intent  with  which  it  is  done.  It  is  frequently  used  in  the  sense 
of  intentionally,  willingly,  designedly,  or  with  set  purpose. 
When  used  in  criminal  statutes  it  usually  means  with  a 
malevolent  purpose  or  motive,  with  a  wicked  or  criminal  in- 
tent, especially  if  the  forbidden  act  is  one  that  is  wrong  in  it- 
self or  involves  moral  turpitude;  but  if  the  forbidden  act  is 
not  wrong  in  itself  or  does  not  involve  moral  turpitude,  the 
word  is  then  used  in  the  sense  of  intentionally  or  purposely, 
so  that  when  the  act  is  so  done  it  is  done  willfully.  The  word, 
however,  should  be  given  that  meaning  only  which  the  con- 
text indicates  was  intended.  (United  States  v.  Sioux  City 
Stock  Farcfa  Co.,  162  Fed.  556.)" 

We  do  not  think  the  full  measure  of  the  criminal  code 
should  be  applied  to  a  case  like  this — ^that  it  is  necessary,  in 
other  words,  to  find  that  the  act  of  the  one  holding  over  is 
with  **a  malevolent  purpose,"  in  order  to  justify  the  inflic- 
tion of  the  penalty,  but  it  is  sufficient  if  his  conduct  be  inten- 
tional, with  knowledge  of  the  termination  of  the  tenancy,  and 
that  the  holding  over  is  against  the  will  and  consent  of  the 
landlord  and  not  under  a  reasonable  claim  of  right.  Where 
the  conduct  of  the  tenant  is  characterized  by  good  faith  and 
a  reasonable  belief  in  his  right  to  remain,  the  penalty  should 
not,  of  course,  be  imposed,  but  we  can  find  in  the  record  no 
warrant  for  the  application  of  this  principle. 
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However,  it  is  contended  by  respondent  that  "To  recover 
treble  rents  the  statute  upon  which  plaintiff  relies  must  be 
expressly  referred  to  in  the  complaint."  In  support  of  this 
position  he  cites  Chipman  y.  Emeric,  5  Cal.  239 ;  Barnes  v. 
Jones,  51  Cal.  303;  Stewart  v.  Sefton,  108  Cal.  197,  [41  Pac 
293] ;  13  Cyc.  178  j  8  B.  C.  L.,  p.  626. 

The  Chipman  case  involved  an  action  of  waste  at  common 
law.  The  jury  found  for  the  plaintiff  and  the  lower  court 
trebled  the  damages.  The  judgment  was  reversed  and  judg- 
ment ordered  to  be  entered  for  the  amount  found  by  the  jury. 
This  was  done  upon  the  authority  of  Bacon's  Abridgment, 
wherein  the  rule  was  stated  as  follows :  "When  treble  damages 
are  given  by  a  statute,  the  demand  for  such  damages  must  be 
expressly  inserted  in  the  declaration  which  must  either  recite 
the  statute  or  conclude  to  the  damage  of  the  plaintiff  against 
the  form  of  a  statute."  It  is  claimed  that  tiiis  decision  has 
never  been  overruled  or  criticised.  However,  in  this  connec- 
tion it  may  be  suggested  that  the  case  was  decided  under  a 
different  statute  from  the  one  before  us,  that  in  the  present 
case  there  is  a  prayer  for  treble  damages,  and  that  no  objection 
on  this  ground  was  made  to  the  complaint  or  to  the  evidence 
herein. 

The  Barnes  case  was  reversed  really  upon  the  ground  that 
there  was  no  intended  trespass,  but  that  the  wrong  was  com- 
mitted through  an  innocent  mistake,  although  the  court,  in 
the  course  of  the  opinion,  did  declare:  "But  upon  our  con- 
struction of  the  statute,  the  complaint  fails  to  state  a  case 
entitling  the  plaintiff  to  treble  damages.  It  contains  no  aver- 
ment that  the  trespass  was  willful,  but  only  that  the  entry  and 
cutting  of  the  timber  was  wrongful  and  without  the  plain- 
tiff's leave.  The  statute  has  no  application  to  such  a  case; 
and  though  good  as  an  action  at  common  law,  entitling  the 
plaintiff  to  recover  his  actual  damage,  the  complaint  does  not 
state  a  case  in  which  the  damages  can  be  trebled." 

The  Stewart  case  approved  the  above-stated  rule  and  held 
that  "to  entitle  the  plaintiff  to  treble  damages,  under  section 
733  of  the  Code  of  Civil  Procedure,  she  must  have  proved  her 
allegation  that  defendant  willfully  or  maliciously  removed 
the  trees,  knowing  them  to  be  the  property  of  plaintiff." 

The  statement  in  Cyc.  is:  "Where  damages  sought  to  be  re- 
covered arise  by  virtue  of  statute,  or  the  amount  thereof  is 
determined  or  augmented  by  reason  of  statutory  enactments, 
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the  complaint  must  allege  facts  sufficient  to  bring  the  case 
clearly  within  such  statute,  and  as  defendant  should  be  ap- 
prised  of  the  demand  against  him,  it  is  the  better  practice, 
and  in  most  jurisdictions  necessary,  that  reference  be  made 
thereto,  especially  if  the  injured  party  has  also  a  remedy  at 
common  law." 

The  statement  from  Ruling  Case  Law  is:  **And  where  one 
seeks  to  recover  penal  damages  given  by  statute  he  must  dis- 
tinctly claim  them  in  his  declaration.  It  is  insufficient  merely 
to  set  forth  facts  upon  which  a  liability  therefor  might  arise. 
If  the  case  is  one  where  there  was  also  a  common-law  remedy, 
they  must  be  claimed  by  reference  to  the  statute.  .  •  .  If  the 
wrongful  act  is  of  such  a  character  or  is  attended  by  such  con- 
duet  or  animtis  of  the  defendant  that  the  law  authorizes  the 
assessment  of  exemplary  damages  the  complaint  should  so  de- 
scribe the  act  that  it  may  appear  therefrom  to  be  such  a  case." 

We  may  accept  the  rule  as  requiring  an  allegation  of  will- 
fulness or  its  equivalent,  and  it  may  be  conceded  that  the  com- 
plaint herein  is  defective  in  the  respect  indicated.  It  might 
be  thought  that  the  element  of  willfulness  is  implied  in  the 
following  allegations  of  the  complaint:  ''That  on  or  about  the 
12th  day  of  April,  1910,  in  the  town  of  Suisun  city,  county 
of  Solano,  state  of  California,  the  said  plaintiff  gave  to  and 
served  on  said  defendant  her  written  notice  terminating  said 
tenancy  and  requiring  defendant  to  deliver  possession  of  said 
premises  to  said  plaintiff  on  the  first  day  of  June,  1910,  a  copy 
of  which  notice  is  hereto  attached,  marked  plaintiff's  Exhibit 
*B'  and  made  a  part  of  this  complaint  to  which  reference  is 
hereby  made.  That  the  said  defendant  failed,  neglected,  and 
refused  on  the  first  day  of  June,  1910,  to  deliver  up  said  pos- 
session and  continues  in  possession  of  same  without  the  con- 
sent and  against  the  will  and  wish  of  plaintiff;  that  said  de- 
fendant now  withholds  the  possession  of  said  premises  from 
the  said  plaintiff."  But  it  is  apparent  that  these  allegations 
are  consistent  with  the  position  that  defendant  was  holding 
under  a  claim  of  right  and  in  good  faith,  notwithstanding  it 
was  ''against  the  will  and  wish  of  plaintiff."  If  the  addi- 
tional averment  had  been  made  that  the  possession  was  re- 
tained under  no  claim  of  right,  and  not  in  good  faith,  there  is 
no  doubt  the  element  of  willfulness  would  have  been  tendered, 
although  the  word  ^^unllftd"  pr  its  derivative  might  not  havo 
been  used* 
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But  it  can  be  said  that  this  defect  of  the  complaint  was  vir- 
tually cured,  and  the  issue  presented  by  this  averment  in  the 
answer:  "Defendant  alleges  that  from  and  after  and  includ- 
ing the  said  first  day  of  June,  1910,  he  was  in  the  peaceable 
possession  of  the  said  premises,  and  in  retaining  possession 
thereof  for  the  said  period  he  acted  in  good  faith  and  under 
a  claim  of  right  and  title  thereto  for  the  said  period." 

It  would  be  proper,  therefore,  for  the  court  to  have  made  a 
finding  as  to  this  allegation  of  said  answer.  There  was  no 
such  specific  finding,  although  it  may  have  been  considered  as 
included  in  the  declaration  that  "said  withholding  was  not 
willful  on  the  part  of  the  defendant." 

It  may  be  added  that  the  case  was  tried  upon  the  theory 
that  said  issue  was  presented,  and  in  view  of  the  foregoing 
considerations  we  are  of  the  opinion  that  substantial  justice 
has  not  been  done. 

Upon  a  new  trial  there  may  be,  of  course,  some  additional 
evidence  tending  to  show  that  respondent  acted  in  good  faith, 
but  the  record  before  us  leads  to  a  different  conclusion. 

The  judgment  and  order  are  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  2071.    First  Appellate  District.--May  22,  1917.] 

J.  A.  PELL,  Administrator,  etc..  Respondent,  v.  STANLEY 
HERBERT,  Appellant. 

Negmoencb— Cabbouc  Acid  Given  fob  Whisky — Sufficienct  of  En- 
DCNCE. — In  an  action  for  damages  for  death  caused  bj  the  de- 
fendant in  giving  the  deceased  a  drink  from  a  bottle  containing 
carbolic  acid  under  the  belief  that  it  contained  whisky,  the  gross 
negligence  of  the  defendant  is  established  bj  his  conduct  in  keeping 
carbolic  acid  in  a  whiskj  bottle  without  anj  distinguishing  mark 
or  label  showing  its  dangerous  and  deadly  quality,  of  intermingling 
such  bottle  with  such  a  content  with  other  similar  bottles  contain- 
ing whisky  or  other  drinkables,  and  in  tendering  such  bottle  to  the 
deceased  accompanied  with  the  statement  that  he  guessed  it  con- 
tained whisky. 

Id. — Conduct  op  Deceased — Lack  of  Contributory  Neougence. — The 
act  of  the  deceased  in  accepting  the  defendant's  proffered  drink, 
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and  of  assuming  without  question  or  investigation  that  the  bottle 
from  which  he  drank  contained  liquor  similar  to  that  which  he  had 
just  seen  the  defendant  drink^  and  in  believing  it  to  be  the  whiskj 
which  he  had  just  been  inrited  to  partake  of,  did  not  constitute 
contributory  negligence,  in  view  of  the  fact  that  the  liquid  which 
he  drank  was  not  poured  out  in  a  glass,  or  other  open  receptacle, 
where  its  color  or  smell  or  other  dissimilarity  to  whisky  might  rea- 
sonably attract  his  notice  and  arouse  his  suspicion. 

Id* — ^Vebdiot  not  Excsssive. — A  verdict  of  two  thousand  dollars  for 
the  death  of  a  human  being  in  such  an  action  is  not  so  excessive 
as  to  justify  the  conclusion  that  the  jury  were  moved  by  undue 
passion  or  prejudice  in  its  rendition  or  amount. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County.    J.  A.  Bardin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Andsesen  &  Sargent,  and  P.  E.  Zabala,  for  Appellant. 

Walter  S.  White,  and  Fred  P.  Feliz,  for  Bespondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  for  the  sum  of  two  thousand  dollars  damages 
for  the  alleged  negligence  of  the  defendant  resulting  in  the 
death  of  one  Gabino  Smith,  of  whose  estate  the  plaintiff  is  the 
administrator. 

The  two  points  urged  by  the  appellant  are  the  insuflBcieney 
of  the  evidence  to  justify  the  verdict  of  the  jury ;  and  the  con- 
tention that  the  verdict  is  excessive  in  the  amount  of  its 
award. 

The  facts  of  the  case  are  these :  The  defendant  is  a  rancher 
residing  in  Monterey  County.  On  the  morning  of  September 
28,  1913,  the  deceased,  Gabino  Smith,  who  was  at  that  time  his 
employee,  came  up  to  his  house  to  wash  before  breakfast.  The 
defendant  was  in  the  act  of  taking  a  drink  of  whisky  from  a 
bottle  which  was  sitting  on  the  wash-sink,  and  offered  the  de- 
ceased a  drink,  which  he  indicated  his  willingness  to  accept. 
There  was  very  little  left  in  the  bottle  from  which  the  de- 
fendant had  been  drinking,  so  he  reached  under  the  sink  and 
got  what  he  apparently  supposed  was  another  bottle  of 
whisky,  and  handed  it  to  the  deceased,  stating  that  he  guessed 
it  was  whisky.  The  deceased  drank  from  the  bottle  which 
was  handed  him,  and  immediately  after  doing  so  said  to  the 
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defendant,  **What  kind  of  a  trick  did  you  play  on  met*'  and 
went  presently  into  convulsions,  and  died  within  a  few  mo- 
ments. The  bottle  from  which  he  drank  contained  carbolic 
acid. 

The  foregoing  facts  were  proven  at  the  trial  and  formed 
the  basis  of  the  jury's  verdict  in  plaintiff's  favor. 

The  appellant  contends  that  the  inference  of  negligence 
does  not  arise  from  the  foregoing  facts,  and  that  even  if  such 
inference  does  arise,  the  facts  also  establish  contributory  neg- 
ligence on  the  part  of  the  deceased  sufBcient  to  have  defeated 
the  plaintiff's  recovery. 

We  are  unable  to  agree  with  either  of  these  contentions. 
The  defendant's  conduct  in  keeping  carbolic  acid,  a  deadly 
poison,  in  a  whisky  bottle  without  any  distinguishing  mark  or 
label  showing  its  dangerous  and  deadly  quality,  and  of  inter- 
mingling such  bottle  with  such  a  content  with  other  similar 
bottles  containing  whisky  or  other  drinkables ;  and  the  act  of 
the  defendant  in  tendering  such  bottle  containing  carbolic 
acid  to  the  deceased  under  the  circumstances  which  he  himself 
detailed,  were  acts  of  gross  negligence  amply  suflScient  to  jus- 
tify the  verdict  in  plaintiff's  favor. 

The  acts  of  the  deceased  in  accepting  the  defendant '» 
proffered  drink,  and  of  assuming  without  question  or  investi^ 
gation  that  the  bottle  from  which  he  drank  contained  liquor 
similar  to  that  which  he  had  just  seen  his  employer  drink, 
and  in  believing  it  to  be*  the  whisky  which  he  had  just  been 
invited  to  partaJ^e  of,  were  in  keeping  with  the  ordinary  and 
customary  conduct  of  other  individuals  under  like  circum- 
stances. It  is  to  be  noted  that  the  liquid  which  he  drank  was 
not  poured  out  in  a  glass,  or  other  open  receptacle,  where  its 
color  or  smell  or  other  dissimilarity  to  whisky  might  reason- 
ably attract  his  notice  and  arouse  his  suspicion,  but  that  he 
was  handed  the  bottle  and  was  expected  to  and  did  drink 
directly  from  it  Under  these  circumstances  we  cannot  say 
as  a  matter  of  law  that  his  act  in  so  doing  was  contributory 
negligence. 

In  support  of  the  appellant's  contention  that  the  verdict  of 
the  jury  was  excessive,  he  directs  our  attention  to  certain  evi- 
dence tending  to  show  that  the  deceased  was  a  man  of  disso- 
lute and  unthrifty  habits,  and  was  not  a  very  useful  member 
of  society  or  supporter  of  his  family.  These  were  matters 
properly  submitted  to  the  jury,  and  doubtless  considered  by 
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them  in  arriving  at  the  amount  of  their  verdict  We  are  un- 
able to  say  that  a  verdict  in  the  sum  of  two  thousand  dollars 
for  the  death  of  a  human  being,  through  the  negligence  of  an- 
other under  the  circumstances  detailed  in  this  case,  was  so 
excessive  as  to  justify  the  conclusion  that  the  jury  were  moved 
by  undue  passion  or  prejudice  in  its  rendition  or  amount. 
Judgment  affirmed. 

Beasly,  J.,  pro  tern.,  and  Kerrigan,  7.,  concurred* 


[€«▼.  No.  1859.    Second  Appellate  District.— May  22,  1917.] 

PRANK    A.    STEPHENS    et    al.,    Appellants,    ▼.    B.    L. 
DAUGHERTY  et  al..  Respondents, 

QuAEANTT  —  Pleading  —  Primary  Oblioation  of  Principals. — In  an 
action  on  a  contract  of  guaranty  given  to  secure  the  payment  of 
rent,  the  complaint  shows  no  right  of  recovery,  where  the  facts  stated 
do  not  show  a  primary  obligation  against  the  lessees  eorresponding 
to  the  obligation  of  guaranty. 

Id. — Defaxtlt  is  Payment  of  Rent  —  Beoovery  of  Liquidated  Dam- 
ages— iNSurriCTENT  Complaint. — In  an  action  on  a  guaranty  to 
recover  the  amount  stipulated  as  liquidated  damages  for  failure  of 
the  lessees  to  pay  the  rent  reserved  in  a  lease,  the  complaint  is 
insufficient  where  it  is  not  alleged,  or  shown  by  the  alleged  facts 
that  it  would  have  been  impracticable  or  extremely  difficult  to  fix 
the  actual  damages  accruing  to  the  plaintiffs. 

Id. — Surrender  of  Possession  —  Pueading  and  Etidenos  —  Actual 
Damages. — In  an  action  on  a  contract  of  guaranty  of  payment  of 
rent  brought  after  surrender  of  possession  of  the  demised  premises, 
it  is  necessary  for  the  lessor  to  plead  and  prove  the  amount  of  the 
actual  damages  suffered  by  him  and  coming  within  the  terms  of 
the  bond. 

APPEALS  from  judgments  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  A.  Powell,  and  Hunsaker  &  Britt,  for  Appellants. 

Simpson,  Moody  &  Simpson,  Stahl  &  Sayles,  and  Earle  K. 
Backus,  for  Respondents. 
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CONRET,  P.  J.— The  plaintiffs  appeal  from  two  judgments 
entered  in  favor  of  the  defendants,  following  upon  orders 
sustaining  demurrers  to  plaintiffs'  amended  complaint 

As  shown  by  the  complaint,  the  plaintiffs,  in  October,  1912, 
made  to  one  J.  B.  Dodson  and  his  wife,  Cora  A.  Dodson,  a 
five-year  lease  of  a  certain  apartment  house  in  the  city  of  San 
Diego  for  a  stated  aggregate  rental  payable  at  the  rate  of 
four  hundred  dollars  per  month.  In  that  lease  it  was  agreed 
as  follows:  "It  is  further  understood  and  agreed  that  the 
parties  of  the  second  part  as  a  part  of  this  transaction  shall 
cause  to  be  executed  and  delivered  to  the  said  parties  of  the 
first  part  at  the  time  of  the  execution  of  this  lease,  a  good 
and  sufficient  guarantee  or  bond  in  the  sum  of  twelve  hun- 
dred ($1200.00)  dollars,  as  security  for  the  payment  by  the 
said  parties  of  the  second  part  of  the  rent  of  said  premises  for 
three  (3)  months  of  said  term  immediately  following  the  sur- 
render of  said  premises,  to  the  said  parties  of  the  first  part, 
if  surrender  is  made,  or  the  three  (3)  months  immediately 
following  the  forfeiture  of  this  lease  by  the  parties  of  the 
second  part,  as  the  parties  of  the  first  part  may  elect.'*  The 
complaint  alleges  that  as  a  condition  of  entering  into  said 
contract  of  lease,  plaintiffs  required  of  said  lessees  that  they 
should  furnish  to  plaintiffs  a  guaranty  or  bond  to  the  effect 
above  stated.  Thereupon,  in  order  to  comply  with  that  con- 
dition, and  at  the  request  of  said  lessees,  at  the  same  time  and 
place,  and  as  a  part  of  the  same  transaction,  and  of  said  in- 
denture of  lease,  the  defendants,  for  the  benefit  of  the  plain- 
tiffs and  in  consideration  of  the  execution  of  said  lease, 
made,  executed,  and  delivered  to  the  plaintiffs  an  undertaking, 
which  is  set  forth  in  the  complaint.  The  recitals  of  the  under- 
taking refer  to  the  above-mentioned  stipulation  contained  in 
the  lease,  and  by  said  undertaking  the  defendants  guaranteed 
that  "if  said  property  described  in  said  lease  should  be  sur- 
rendered to  the  lessors,  or  if  the  said  lessees  should  forfeit 
the  said  lease,  then  and  in  that  case,  we,  or  either  of  us, 
promise  to  pay  to  the  said  Frank  A.  Stephens  and  Florence 
L.  Stephens  twelve  hundred  ($1200.00)  dollars,  said  twelve 
hundred  ($1200.00)  dollars  shall  become  due  and  payable 
immediately  upon  the  surrender  of  said  premises  to  the  said 
lessors,  if  surrender  should  be  made,  or  immediately  upon  the 
forfeiture  of  this  lease  by  the  said  lessees,  if  forfeiture  should 
be  made,  as  said  lessors  may  elect."    The  guaranty  was  ao- 
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oepted  by  the  plaintiflEs,  who  thereupon  executed  and  delivered 
the  lease,  relying  upon  the  security  of  said  bond,  and  if  said 
bond  had  not  been  furnished  plaintiffs  would  have  refused  to 
execute  said  lease.  Thereafter,  in  May,  1914,  on  account  of 
default  in  payment  of  rent  for  two  successive  months,  plain- 
tiffs made  demand  in  writing  upon  the  lessees  for  payment 
of  the  rent  or  surrender  of  possession  of  the  leased  property. 
Pa3rment  not  having  been  made,  the  plaintiffs  commenced  an 
action  against  the  lessees  to  forfeit  the  lease  and  to  recover 
possession  of  the  rented  premises,  together  with  the  unpaid 
rent  and  damages  for  the  unlawful  detention  of  the  property. 
And  on  July  30,  1914,  judgment  was  entered  in  favor  of  the 
plaintiffs  in  that  action  against  J.  B.  Dodson  and  Cora  A. 
Dodson,  the  defendants  therein,  awarding  to  the  plaintiffs  pos- 
session of  the  leased  premises  and  adjudging  the  lease  to  be 
forfeited.  Said  judgment  was  further  in  favor  of  the  plain- 
tiffs for  the  sum  of  one  thousand  eight  hundred  dollars,  of 
which  one  thousand  six  hundred  dollars  was  specified  to  be 
the  rent  for  April,  May,  June,  and  July,  1914,  and  two  hun- 
dred dollars  was  allowed  as  damages  for  unlawful  detention  of 
the  leased  premises.  Thereafter,  on  August  6,  1914,  the 
lessees  surrendered  the  property  to  the  plaintiffs.  After  such 
surrender  of  possession  the  plaintiffs  commenced  this  action 
against  the  defendants  to  recover  the  sum  of  one  thousand 
two  hundred  dollars,  which  they  claim  from  the  defendants 
under  the  bond  executed  by  them  as  aforesaid. 

The  contract  of  the  defendants  being  only  a  contract  of 
guaranty,  the  complaint  shows  no  right  of  recovery  thereon 
unless  the  facts,  as  stated,  show  a  primary  obligation  against 
the  lessees  corresponding  to  the  obligation  of  guaranty.  Sec- 
tions 1670  and  1671  of  the  Civil  Code  are  as  follows : 

"1670.  Every  contract  by  which  the  amount  of  damages  to 
be  paid,  or  other  compensation  to  be  made,  for  a  breach  of  an 
obligation,  is  determined  in  anticipation  thereof,  is  to  that 
extent  void,  except  as  expressly  provided  in  the  next  section. 

"1671.  The  parties  to  a  contract  may  agree  therein  upon 
an  amount  which  shall  be  presumed  to  be  the  amount  of  dam- 
age sustained  by  a  breach  thereof,  when,  from  the  nature  of 
the  case,  it  would  be  impracticable  or  extremely  difficult  to 
fix  the  actual  damage." 

It  is  not  alleged  in  the  complaint,  nor  do  the  facts  alleged 
show,  that  it  would  have  been  impracticable  or  extremely  diffi- 
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cult  to  fix  the  actual  damages  accruing  to  the  plaintiffs  on 
account  of  the  surrender  or  forfeiture  of  the  lease.  If  the 
code  sections  quoted  above  are  applicable,  facts  should  have 
been  alleged  bringing  the  case  within  the  exceptions  described 
in  section  1671.  "The  rule  stated  in  section  1670  of  the 
Civil  Code,  must  be  presumed  to  apply  in  all  cases,  unless  the 
party  seeking  to  recover  upon  the  agreement  shows  by  aver- 
ment and  proof  that  his  case  comes  within  the  exception 
mentioned  in  section  1671."  (Los  Angeles  etc.  Assn.  v.  Pa- 
cific Surety  Co.,  24  Cal.  App.  95,  99,  [140  Pac.  295].)  By 
section  1174  of  the  Code  of  Civil  Procedure  it  is  provided  that 
in  an  action  of  unlawful  detainer,  where  the  plaintiff  recovers 
for  unlawful  detainer  by  the  defendant  after  default  in  the 
payment  of  rent,  the  court  shall  not  only  give  judgment  for 
the  amount  of  the  rent  due,  but  shall  also  determine  the  dam- 
ages occasioned  to  the  plaintiff  by  such  unlawful  detention. 
It  has  been  held  that  section  1174  of  the  Code  of  Civil  Pro- 
cedure, and  certain  sections  of  the  Civil  Code,  provide  rules 
for  ascertaining  damages  in  all  kinds  of  actions  for  the  re- 
covery of  real  property.  *'When  a  tenant  fails  to  pay  rent 
as  provided  in  the  lease,  the  amount  of  damage  is  not  ex- 
tremely diflBcult  to  fix,  and  it  certainly  is  not  impracticable  to 
fix  the  amount  of  such  damage."  {Jack  v.  SinsTieimer,  125 
Cal.  563,  565,  [58  Pac.  130].)  It  was  in  accordance  with  the 
law  as  thus  stated  that  the  plaintiffs  in  their  action  against  the 
lessees  were  allowed  damages  for  the  unlawful  detainer  of 
the  leased  premises.  It  does  not  appear  that  the  damages 
recovered  against  the  lessees  had  any  thin?  to  do  with  condi- 
tions which  might  exist  after  the  actua.  surrender  of  the 
premises;  therefore  those  damages  do  not  represent  any  part 
of  the  amount  claimed  from  the  defendants  in  this  action, 
since  they  had  nothing  to  do  with  the  payment  of  '*rent"  of 
said  premises  for  time  following  the  date  of  surrender  thereof. 
But  the  primary  obligation  of  the  lessees  could  not  have  ex- 
isted to  pay  contract  rent  for  premises  which  they  were  not  to 
possess.  There  would  be  no  consideration  for  such  a  promise. 
This  forces  us  to  the  alternative  that  to  be  valid  at  all  the 
obligation  of  the  lessees  must  have  had  the  nature  of  an  obli- 
gation to  pay  damages  for  breach  of  the  lease.  The  deter- 
mination by  the  court  in  the  action  against  the  lessees,  that 
the  lessors  were  damaged  in  the  sum  of  two  hundred  dollars, 
is  not  binding  upon  the  defendants  here,  since  they  were  not 
parties  to  that  action.    Besides,  those  damages  were  merely 
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for  unlawful  detention  of  the  premises.  To  recover  upon  the 
undertaking  it  was  necessary  to  plead  and  prove  the  amount 
of  the  actual  damages  suffered  by  the  plaintiffs  and  coming 
within  the  terms  of  the  bond.  No  such  facts  are  stated  in 
the  complaint. 

We  have  given  attention  to  the  contention  of  appellants  that 
a  valid  agreement  may  be  made  (collateral  to  a  lease  agree- 
ment), that  even  though  there  be  a  forfeiture  of  the  lease,  the 
lessee  shall  remain  personally  liable  for  all  or  a  specified  por- 
tion of  the  *'rent"  for  the  unexpired  portion  of  the  term. 
It  seems  to  us  that  the  authorities  to  which  appellants  refer 
merely  recognize  the  rule  that,  under  certain  circumstances,  a 
landlord  who  has  taken  possession  of  leased  property  before 
the  expiration  of  the  term,  may  notify  the  tenant  that  in 
taking  such  possession  he  proposes  to  relet  to  another  at  the 
risk  of  the  tenant,  and  that  he  will  hold  the  tenant  responsible 
for  such  portion  of  the  rent  as  may  remain  unpaid  after  de- 
ducting the  payments  obtained  from  the  new  tenant.  In 
such  circumstances  the  possession  of  the  property  remains  con- 
structively the  possession  of  the  tenant,  and  the  landlord  does 
not  take  possession  absolutely  in  his  own  right.  But  in  the 
case  at  bar  it  appears  that  the  plaintiffs  elected  to  deprive  the 
lessees  of  all  interest  in  the  leased  premises  and  caused  the 
lease  to  be  absolutely  terminated.  That  having  been  done, 
there  could  be  no  remaining  obligation  to  pay  rent.  We  think 
that  the  plaintiffs  here  are  attempting  to  recover  upon  a  guar- 
anty,  and  thereby  to  enforce  the  payment  of  a  penalty  in  a 
case  where  there  existed  no  right  except  such  as  might  be 
based  upon  proof  of  actual  damages  and  of  the  amount 
thereof,  but  have  failed  to  state  those  necessary  facts. 

We  do  not  agree  with  the  contention  that  the  promise  made 
by  the  defendants  and  their  principals  may  be  sustained  on 
the  ground  that  it  was  a  part  of  the  consideration  furnished 
to  the  lessors  for  the  execution  of  the  lease.  The  contingent 
nature  of  the  promise  definitely  distinguishes  it  from  an 
actual  consideration  paid  or  agreed  to  be  paid  for  the  lease. 
For  the  same  reason  the  execution  of  this  undertaking  bears 
no  analogy  to  the  payment  of  a  bonus,  or  preliminary  extra 
compensation,  offered  as  an  inducement  to  the  execution  of  the 
lease. 

The  judgments  are  affirmed. 

James,  J.,  and  Works,  J.,  pro  iem.,  concurred. 

S3  0»1.  App.— 47 
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[C3y.  No.  1869.     Second  Appellate  District.— May  23,  1917.] 

E.  A.  HARBISON  PERFOKATINQ  COMPANY  (a  Corpo- 
ration), Respondent,  v.  J.  P.  DA  VIES  et  al.,  Appellants. 

Claim  and  Delivert  —  Demand  Befoes  Commencement  or  Action — 
Pleading — SuFnciENCY  of  CJomplaint. — In  an  action  of  claim  and 
delivery,  the  complaint  sufficiently  shows  that  demand  was  made 
for  the  possession  of  the  property  before  the  commencement  of  the 
action,  where  it  is  alleged  that  the  plaintiff  on  a  stated  day  "de- 
manded" possession  and  that  the  defendants  "refused  and  now  refuse" 
delivery,  notwithstanding  that  the  day  stated  waa  the  day  on  which 
the  complaint  was  filed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County,  and  from  an  order  denying  a  new  triaL  Paul  W. 
Bennett  and  Howard  A.  Peairs,  Judges. 

The  facts  are  stated  in  the  opinion  of  the  court 

Geo.  E.  Whitaker,  for  Appellants. 

E.  L.  Foster,  and  Chas.  A.  Barnhart,  for  Respondent. 

WORKS,  J.,  pro  iem. — This  is  an  appeal  from  the  judg- 
ment and  from  an  order  denying  a  motion  for  a  new  trial. 

The  respondent  delivered  to  the  Hibernian  Petroleum  Com- 
pany certain  tools  and  implements,  which  were  put  to  use  by 
that  corporation  in  an  attempt  to  produce  oil  from  a  certain 
tract  of  land  which  it  held  under  lease  from  appellant  Davies. 
The  Hibernian  Company  forfeited  the  lease  and  Davies,  at 
the  time  of  his  re-entry  upon  the  land,  seized  the  personal 
property  above  mentioned  as  also  forfeited  to  him  under  a 
certain  provision  of  the  lease.  The  Hardison  Company  com- 
menced this  action  of  claim  and  delivery  for  the  recovery  of 
the  tools  and  implements,  upon  the  theory  that  they  had  been 
loaned  to  the  Hibernian  Company  and  that  the  respondent 
had  never  parted  with  title  to  them.  The  respondent  re- 
covered judgment. 

The  appellants  contend  that  the  delivery  of  the  personal 
property  to  the  Hibernian  Company  was  not  a  loan,  but  a 
sale,  and  that  the  evidence  fails  to  sustain  the  finding  of  the 
trial  court  that  the  respondent  was  entitled  to  the  possession 
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of  the  articles  at  the  time  the  action  was  commenced.  The 
witness  Deuel,  the  vice-president  and  manager  of  respondent, 
has  this  to  say  of  the  delivery  to  the  Hibernian  Company: 
**The  Hardison  Company  didn't  dispose  of  its  title  to  the 
property.  It  never  has.  I  didn't  receive  any  money  from 
anybody  for  those  tools.  This  is  true  in  reference  to  every 
item  on  that  list."  On  cross-examination  he  said  further,  re- 
ferring to  the  president  of  the  Hibernian  Company:  "I  prac- 
tically loaned  him  these  tools  with  the  price  put  on  in  case  he 
lost  any  of  them,  because  a  great  number  of  friends  of  mine 
were  interested  in  the  company.  I  was  myself.  I  considered 
on  account  of  these  things  it  was  best  to  let  them  use  the 
tools."  One  of  the  directors  of  the  Hibernian  Company  testi- 
fied that  the  president  of  that  corporation  told  the  directors 
that  the  delivery  of  the  tools  to  the  company  was  "practically 
a  loan,  .  .  .  and  we  will  never  be  asked  to  pay  for  them." 
While  these  statements  are  largely  conclusions  and,  under  all 
the  circumstances  of  the  case,  might  have  been  regarded  by 
the  trial  judge  with  suspicion,  he  was  the  sole  judge  of  their 
weight  and  they  are  sufficient  to  support  the  finding  which 
appellants  assail. 

The  appellants  insist  that  there  was  no  showing  that  the 
commencement  of  the  action  was  preceded  by  a  demand  that 
appellants  deliver  up  the  tools  and  implements.  The  com- 
plaint alleges,  after  setting  out  a  list  of  the  articles  claimed, 
that  on  a  certain  day  **the  plaintiff  demanded  of  the  defend- 
ants the  possession  of  the  said  personal  property  and  the  de- 
fendants refused  and  now  refuse  to  deliver  said  personal 
property  to  the  plaintiff,"  and  the  allegation  was  not  denied 
in  the  answer.  The  difficulty  is,  however,  appellants  insist, 
that  the  day  on  which  demand  is  thus  alleged  to  have  been 
made  was  the  day  upon  which  the  complaint  was  filed.  They 
contend  for  the  rule  that  a  pleading  is  to  be  construed  most 
strongly  against  the  pleader,  and  assert  that  such  a  construc- 
tion shows  the  demand  to  have  been  made  after,  not  before, 
the  filing  of  the  complaint.  There  are  several  obstacles  to 
such  a  construction.  A  statement  in  the  complaint  indicating 
that  demand  was  made  after  its  filing  would  have  been  futile; 
and  a  construction  showing  the  futility  of  an  allegation  in  a 
pleading  will  not  lightly  be  made  as  against  a  possible  con- 
struction exhibiting  its  utility.  Again,  the  alleeation  is  that 
plaintiff,  on  the  day  mentioned,  ** demanded,"  and  that  de- 
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fendants  ** refused  and  now  refuse,"  delivery  of  the  prop- 
erty.   The  use  of  these  terms  demonstrates  that  the  past  and 
not  the  future  was  in  the  contemplation  of  the  pleader. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  19, 1917. 


[dy.  No.  1834.    Second  Appellate  District.— May  23,  1917.] 

PIONEER  INVESTMENT  AND  TRUST  COMPANY 
(a  Corporation),  Respondent,  v.  R.  E.  MUNCET  et  al., 
Appellants. 

kzecunon  —  supplsicintal  proceedings  —  action  fob  bloovebt  ov 
Property  Against  Adverse  Claimant— Time  of  Making  Order. — 
Upon  proceedings  supplemental  to  execution,  where  it  appears  that 
the  person  examined  has  property  belonging  to  the  debtor  in  which 
he  claims  an  adverse  interest,  it  is  immaterial  whether  the  order 
authorized  bj  section  720  of  the  Code  of  Civil  Procedure,  giving 
the  judgment  creditor  leave  to  maintain  an  action  for  the  recovery 
of  the  same,  be  made  at  the  time  of  the  examination  or  a  ten 
dajs  afterward. 

Ij>. — Restraint  of  Disposition  of  Property  Pending  Suit— Lack  oi 
Security — Code  Provision  Constitutional. — The  provision  of  sec- 
tion 720  of  the  Code  of  Civil  Procedure,  authorizing  the  court  in 
giving  leave  to  maintain  such  an  action  to  restrain  the  transfer  or 
other  disposition  of  the  property  pending  the  determination  of  the 
action,  is  not  unconstitutional,  because  of  the  omission  to  make  pro- 
vision therein  for  security. 

Id. — ^Record— SuFnciENCY  of  Authentication. — Upon  an  appeal  from 
orders  made  upon  proceedings  had  supplemental  to  execution,  the 
record  is  suflSciently  authenticated  under  the  provisions  of  sections 
951  and  953  of  the  Code  of  CSvil  Procedure,  where  the  papers  and 
evidence  used  on  the  hearing  appeared  in  the  form  of  affidavits  and 
written  orders,  and  were  stipulated  by  counsel  to  be  correct  copies. 

APPEALS  from  orders  of  the  Superior  Court  of  Los 
Angeles  County  made  upon  proceedings  supplemental  to  exe- 
cution.   John  M.  York,  Judge* 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Tanner,  Odell,  Odell  &  Taft,  and  John  B.  Beman,  for 
Appellants. 

Thomas  Ball,  for  Respondent 

JAMES,  J. — This  is  an  appeal  from  orders  made  by  the 
superior  court  upon  proceedings  had  supplemental  to  execu- 
tion. Plaintiff,  a  judgment  creditor  of  defendant  Mun- 
cey,  having  prepared  an  aflSdavit  which  was  filed  in  the 
superior  court,  secured  an  order  requiring  the  appearance 
of  the  judgment  debtor  and  the  Law  Credit  Company,  a  cor- 
poration. The  aflSdavit  set  out  the  date  of  the  recovery  of 
the  judgment,  the  fact  that  execution  had  been  issued,  and 
placed  in  the  hands  of  the  sheriflf  of  the  county  of  San  Ber- 
nardino ;  that  the  sheriff  had  levied  upon  money  in  the  hands 
of  one  William  Thompson,  a  resident  of  the  county  of  San 
Bernardino,  which  money  the  aflSant  alleged  upon  information 
and  belief  was  the  property  of  Muncey;  that  Thompson  had 
made  return  admitting  indebtedness  to  Muncey  in  the  sum  of 
$550;  and  that  he  held  such  money  subject  to  the  order  of 
court.  The  facts  regarding  the  matter  of  Thompson's  in- 
debtedness to  Muncey  were  then  set  out.  It  was  stated  in 
the  aflSdavit  that  Muncey  had  recovered  a  judgment  against 
Thompson  which  had  become  final,  but  that  prior  to  the  mak- 
ing of  the  levy  under  this  plaintiflf's  execution,  wherein 
Thompson  was  served  with  the  writ,  Muncey  had  assigned  the 
judgment  so  obtained  in  his  favor  to  the  Law  Credit  Com- 
pany. It  was  then  asserted  in  the  aflSdavit  that  the  assign- 
ment was  fraudulent  and  made  for  the  purpose  of  prevent- 
ing satisfaction  being  obtained  of  this  plaintifl^'s  judgment. 
On  May  3, 1915,  the  transcript  shows,  the  court  made  the  fol- 
lowing minute  order:  ''Matters  of  examination  concerning 
property  regularly  called.  Thos.  Ball,  Esq.,  appearing  as 
attorney  for  plaintiflf  and  S.  W.  Odell,  Esq.,  for  defendant 
R.  E.  Muncey  is  sworn,  examined  and  discharged."  On  May 
5th,  what  purports  to  be  an  order  nunc  pro  tunc  was  made  in 
the  same  matter  by  the  court.  It  was  recited  therein  that 
Muncey  and  the  Law  Credit  Company  having  appeared  on 
the  third  day  of  May,  1915,  and  having  been  examined  con- 
cerning matters  relative  to  the  judgment  which  was  assigned 
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by  Muncey  to  the  Law  Credit  Company,  it  was  ordered  that 
the  plaintiff  be  given  leave  to  file  and  prosecute  an  action 
against  the  Law  Credit  Company  to  vacate  and  set  aside  the 
assignment,  and  that  the  defendant  Muncey  and  the  Law 
Credit  Company  be  forbidden  to  further  transfer  the  judg- 
ment, have  execution  issued  thereon,  or  to  do  anything  in  the 
premises  until  the  further  order  of  the  court.  It  appears  that 
the  Law  Credit  Company  immediately  thereafter  moved  to  set 
aside  the  order  so  purporting  to  have  been  made  ^^nunc  pro 
tunc/'  which  motion  was  by  the  court  denied.  The  proceed- 
ing as  initiated  by  the  affidavit  was  one  authorized  by  sections 
715  and  717  of  the  Code  of  Civil  Procedure.  Under  section 
715  a  judgment  debtor  may  be  brought  into  court  for  exam- 
ination concerning  his  property  after  execution  has  been 
issued,  where  proof  is  made  to  the  satisfaction  of  the  judge 
that  he  has  property  which  he  refuses  to  apply  upon  the  judg- 
ment. Section  717  authorizes  an  order  to  be  made  requiring 
persons  or  corporations  alleged  to  have  property  belonging  to 
the  judgment  debtor  of  a  value  exceeding  fifty  dollars  to 
appear  and  answer  concerning  the  same.  Section  720  pro- 
vides that  if  it  appears  that  such  person  or  corporation  claims 
an  interest  in  the  property  adverse  to  the  debtor,  "the  judg- 
ment creditor  may  maintain  an  action  against  such  person  or 
corporation  for  the  recovery  of  such  interest  or  debt ;  and  the 
court  or  judge  may,  by  order,  forbid  a  transfer  or  other  dis- 
position of  such  interest  or  debt,  until  an  action  can  be  com- 
menced and  prosecuted  to  judgment.  Such  order  may  be 
modified  or  vacated  by  the  judge  granting  the  same,  or  the 
court  in  which  the  action  is  brought,  at  any  time,  upon  such 
terms  as  may  be  just."  It  did  appear  from  the  aflSdavit  upon 
which  the  order  for  examination  was  issued  that  there  was 
due  on  the  Thompson  judgment  a  sum  in  excess  of  fifty  dol- 
lars ;  the  affidavit  stated  sufficient  facts  in  other  particulars  to 
warrant  the  court  in  proceeding  to  an  examination  of  the 
judgment  debtor  Muncey  and  the  Law  Credit  Company.  So 
far  as  Muncey  was  concerned,  it  appears  that  by  the  order  en- 
tered upon  the  minutes  of  the  court  he  was  completely  dis- 
charged in  the  proceeding.  By  that  minute  entry  it  does  not 
appear  that  the  court  made  any  order  affecting  the  Law  Credit 
Company.  On  behalf  of  the  corporation  appellant,  it  is  urged 
that  the  court  was  without  authority  to  make  the  mine  pro 
tunc  order  affecting  it.    In  our  opinion,  the  order  does  not 
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possess  a  nunc  pro  tunc  character,  but  is  an  order  which  the 
court  was  authorized  to  make  following  the  hearing  had,  so  as 
to  dispose  of  the  matter  as  aflfecting  the  Law  Credit  Company. 
Whether  that  order  was  made  at  the  time  of  the  examination 
or  a  few  days  afterward,  we  think  immaterial.  The  appellant 
corporation  was  not  entitled  to  notice  as  to  when  the  court 
would  make  an  order  in  a  matter  theretofore  submitted  to  it. 
This  order  made  affecting  the  Law  Credit  Company  contained 
no  statement  as  to  any  inadvertence  or  error  having  occurred, 
or  as  being  expressed  in  the  minute  order  of  May  3d.  By  that 
minute  order  Muncey  was  discharged  from  the  proceeding  and 
the  court  was  without  jurisdiction  to  include  him  in  the  order 
of  May  5th.  To  that  extent  the  latter  order  should  be  set 
aside.  The  appellant  corporation  insists  that  the  court  was 
without  authority  to  impose  the  restraint  against  it  forbidding 
a  transfer  of  the  judgment,  assignment  of  which  it  had  re- 
ceived from  Muncey,  without  requiring  security  to  be  given. 
It  is  argued  that  if  the  law  apparently  authorizes  such  an 
order  to  be  made,  it  is  unconstitutional,  as  furnishing  no  ade- 
quate process  of  law  under  which  only  a  person  may  be  de- 
prived of  his  property.  This  position,  we  think,  cannot  be 
maintained.  The  section  of  the  code  (Code  Civ.  Proc,  sec. 
720)  expressly  gives  authority  for  the  making  of  an  order 
such  as  was  made  in  this  case,  without  requiring  security  to 
be  given,  and  this  section  affecting  proceedings  of  a  special 
nature  cannot  be  read  in  connection  with  the  law  relative  to 
the  issuing  of  injunctions.  That  the  Law  Credit  Company 
may  suffer  any  damage  is  not  clear.  There  is  only  the  bare 
possibility  that  by  the  delay  which  the  order  produces,  the 
appellant  corporation  will  fail  to  discover  some  property  of 
the  defendant  Muncey  out  of  which  to  satisfy  the  judgment. 
It  is  often  brought  within  the  range  of  possibility  that  through 
the  operation  of  the  law  some  inconvenience  or  possible  loss 
may  be  produced.  In  our  opinion,  the  restraint  authorized  to 
be  imposed  by  the  section  and  which  was  here  imposed  is  not 
such  as  to  give  support  to  the  argument  that  constitutional 
rights  of  the  appellant  corporation  have  been  interfered  with. 
We  may  call  attention  also  to  the  fact  that  where  an  order  of 
restraint  is  made,  if  the  creditor  who  obtains  such  an  order 
fails  seasonably  to  commence  an  action  to  have  determined  the 
interest  of  the  third  party  in  the  property  or  debt,  such  third 
party  may  apply  to  the  court  to  have  the  order  vacated. 
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At  the  conclusion  of  respondent's  brief  we  find  it  suggested 
that  the  record  in  this  case  is  not  authenticated  in  such  a  way 
as  to  authorize  this  court  to  consider  the  papers  contained 
therein.  The  transcript  was  prepared,  showing  the  several 
afiSdavits  and  orders  made,  and  by  stipulation  of  counsel  it  was 
agreed  that  the  copies  therein  set  forth  are  true  and  correct. 
It  has  been  held  that  under  rule  XXIX  of  the  supreme  court 
[160  Cal.  Ivi,  119  Pac.  xiv],  the  papers  and  evidence  used  on 
the  hearing  of  a  motion  should  be  authenticated  by  being  in- 
corporated in  a  bill  of  exceptions.  It  can  readily  be  under- 
stood that  where  oral  evidence  is  heard  the  court  should  settle 
the  bill.  Here,  however,  the  matters  to  be  considered  all  ap- 
peared in  the  form  of  affidavits,  on  the  minutes  of  the  court, 
or  by  written  order.  They  were  stipulated  to  be  correct  by 
the  attorneys,  and  this,  we  think,  was  a  sufficient  authentica- 
tion under  the  provisions  of  sections  951  and  953  of  the  Code 
of  Civil  Procedure. 

The  order  as  to  appellant  Law  Credit  Company  is  affirmed. 
The  order  restraining  defendant  R.  E.  Muncey  from  taking 
action  with  reference  to  the  judgment  assigned  by  him  to  the 
Law  Credit  Company  is  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[Civ.  No.  1883.    Second  Appellate  District.— May  26,  1917.] 

GEORGE  J.  BIRKEL  COMPANY  (a  Corporation),  Re- 
spondent, V.  CARRIE  A.  LOVELL  et  al.,  Appellants. 

Conditional  Sale — Execution  of  Contract— Feaud — Pueadino — An- 
swer— Insufficient  Statement. — In  an  action  to  obtain  judgment 
for  the  unpaid  balance  due  upon  a  written  contract  of  conditional 
sale  of  a  piano,  the  answer  is  insufficient  as  a  statement  of  a  defense 
grounded  upon  fraud,  where  it  is  alleged  that  the  contract  was 
signed  under  "false  and  fraudulent  representations/'  that  its  execu- 
tion was  a  mere  matter  of  form,  but  no  denial  made  that  it  was 
seen  and  read  over  before  its  execution. 

tD. — Evidence — Oral  Negotiations — When  Inadmissiblb. — Where  no 
mistake  or  imperfection  in  a  writing  is  put  in  issue  by  the  plead- 
ings, and  there  is  no  ambiguity  in  the  writing,  or  question  of  con- 
stmction  or  interpretation  of  its  terms  involved,  parol  evidence  of 
the  oral  negotiations  which  preceded  the  signing  are  inadmissible, 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Davis  &  Rush,  and  John  S.  Cooper,  for  Appellants. 

E.  S.  Williams,  for  Respondent. 

CONREY,  P.  J.— Appeal  by  the  defendants  from  the  judg- 
ment and  from  an  order  denying  their  motion  for  a  new  trial. 

The  action  is  one  wherein  the  plaintiflP  sued  to  obtain  judg- 
ment for  the  unpaid  balance  due  upon  a  written  contract 
whereby  the  plaintiff  made  a  conditional  sale  of  a  piano  to  the 
defendant  Carrie  A.  Lovell.  Li  the  contract  it  was  provided 
that  if  the  vendee  should  fail  to  pay  any  installment  when 
due,  thereupon,  at  the  option  of  the  vendor,  all  of  the  contract 
price  then  unpaid  should  become  immediately  due  and  pay- 
able. Such  default  did  occur,  and  the  vendor  exercised  said 
option  and  commenced  this  action.  By  their  answer  the  de- 
fendants denied  that  the  defendant  Carrie  A.  Lovell  at  the 
time  mentioned  executed  or  delivered  to  the  plaintiff  her  con- 
tract in  writing,  a  copy  of  which  is  attached  to  the  complaint. 
This  denial  was  followed  by  the  allegation  of  facts  concerning 
the  oral  negotiations  which  preceded  the  signing  of  the  written 
contract.  These  facts  are  of  such  a  nature  that  they  could  not 
be  proved  without  contradicting  the  terms  of  the  writing. 
The  answer  alleged  *'that  pursuant  to  these  conditions,  and 
no  other,  the  defendant  Carrie  A.  Lovell  agreed  to  take  the 
piano,  and  that  at  the  time  she  took  the  said  piano  she  signed 
an  agreement  under  false  and  fraudulent  representations  to 
her  that  it  was  a  mere  matter  of  form  to  sign  and  execute  a 
contract,  and  that  upon  the  further  promises  and  representa- 
tions to  her  that  she  would  in  no  way  be  bound  under  said 
contract,"  etc. 

At  the  trial  Mrs.  Lovell  admitted  that  she  signed  the  con- 
tract, and  did  not  deny  that  she  had  seen  and  read  it  over 
before  signing.  In  her  answer  to  the  complaint  she  did  not 
allege  any  facts  showing  that  she  did  not  read  the  contract  be- 
fore signing,  or  that  in  signing  it  she  relied  upon  any  repre- 
sentations made  to  her  that  the  writing  was  in  terms  other 
than  those  which  are  actually  expressed  therein.    Although 
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tho  answer  characterizes  the  statements  of  the  plaintiff  as 
''false  and  fraudulent  representations,"  the  facts  set  forth 
concerning  those  representations  do  not  constitute  a  defense. 
For  all  of  her  assertions  that  ''a  course  of  cunning,  deceit, 
and  fraud"  was  pursued  by  the  plaintiff,  are  qualified  by  tho 
admission  that  she  voluntarily  signed  a  written  contract  with 
knowledge  of  the  terms  therein  plainly  and  distinctly  stated. 

Appellants  have  presented  many  specifications  of  error  in 
rulings  whereby  the  court  excluded  testimony  offered  by  them. 
By  many  of  these  rulings  the  court  sustained  objections  to 
questions  asked  on  cross-examination  of  the  witness  Geissler, 
who  made  the  sale  on  behalf  of  the  plaintiff  to  Mrs.  Lovell. 
The  subject  matter  of  these  questions  was  outside  the  scope  of 
the  testimony  of  the  witness  on  direct  examination.  In  ask- 
ing such  questions  counsel  for  appellants  were  attempting  to 
present  their  affirmative  defense  prematurely. 

The  only  witnesses  on  behalf  of  the  defendants  were  Mrs. 
Lovell  herself  and  the  witness  Oeissler.  Many  questions  were 
asked  of  these  witnesses  which  were  of  a  character  similar  to 
those  before  mentioned,  and  these  questions  also  were  ex- 
cluded by  the  court  principally  upon  the  ground  that  they  were 
offered  for  the  purpose  of  proving  negotiations  which  pre- 
ceded the  written  contract,  and  for  the  purpose  of  attempting 
to  change,  vary,  or  alter  the  terms  of  such  written  contract 
by  parol  evidence.  These  were  correct  rulings.  Section  1856 
of  the  Code  of  Civil  Procedure  specifies  the  instances  in  which 
a  court  may  receive  evidence  of  the  terms  of  an  agreement 
other  than  the  contents  of  the  writing  when  the  terms  of  such 
agreement  have  been  reduced  to  writing.  The  evidence  offered 
by  the  defendants  did  not  come  within  the  provisions  of  that 
section.  No  mistake  or  imperfection  of  the  writing  was  put  in 
issue  by  the  pleadings.  There  was  no  ambiguity  in  the  terms 
of  the  writing.  No  question  of  construction  or  interpretation 
of  the  terms  of  the  writing  was  involved  in  the  case.  (See, 
also,  sec.  1625,  Civ.  Code.)  The  validity  of  the  agreement  as 
made  was  not  a  fact  in  dispute,  except  to  the  extent  that  the 
answer  may  be  considered  as  an  attempt  to  establish  illegality 
in  the  contract  or  fraud  in  the  obtaining  thereof.  And  for 
the  reasons  already  stated,  the  answer  was  insufficient  as  a 
statement  of  a  defense  grounded  upon  fraud. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern,,  concurred. 
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[Cir.  No.  1942.    Seeond  Appellate  Distriet.— May  88,  1917.] 
P.  A.  PBESTON,  Respondent,  ▼.  J.  M.  DUNN,  AppeUant 

AonoN  voB  Goods  Sou) — Paymbnt — Issttx— Finding. — In  an  action 
for  goods  sold  and  delivered,  where  the  complaint  fails  to  allege 
that  the  defendant  agreed  to  pay  the  alleged  reasonable  value  of  the 
goods,  and  the  answer  affirmativelj  alleges  that  the  goods  were  sold 
for  an  agreed  price,  the  defendant  is  entitled  to  a  finding  on  that 
issue,  and  a  finding  that  plaintiff's  claim  is  due  "upon  an  open  book 
account^  is  not  sufficient. 

lb. — EviDKNox  —  Ebbonkous  Admission  of  Lkdoxk — Adiossioni — ^Ee- 
BOB  Cubed. — In  an  action  for  goods  sold  and  delivered,  error  in 
admitting  in  evidence  a  ledger  purporting  to  show  the  account,  is 
not  prejudicial,  where  the  sale  and  deliverj  of  the  goods  were  ad- 
mitted, and  the  reasonable  value  of  the  goods  proved  to  be  the  same 
as  the  sum  charged, 

APPEAL  from  a  judgment  of  tbe  Superior  Court  of  Loi 
Angeles  County.    Fred  H.  Taf t,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Gray  &  Bittleston,  and  Ben  F.  Gray,  for  AppeUant. 

Humphrey  Marshall,  and  Frederick  A.  Preston,  for  Re- 
spondent. 

CONRBT,  P.  J.— The  defendant  appeals  from  the  judg- 
ment which  was  rendered  for  the  amount  demanded  in  the 
complaint.  The  (fourth  amended)  complaint  alleged  that 
plaintiff's  assignor  sold  and  delivered  to  tixe  defendant  at  his 
special  instance  and  request  certain  goods  reasonably  worth  a 
certain  stated  amount ;  that  the  defendant  has  failed  and  re- 
fused to  pay  said  amount,  except  a  sum  for  which  credit  is 
given ;  that  there  is  due,  owing,  and  unpaid  from  defendant  to 
plaintiff  upon  an  open  book  account  of  said  goods  a  balance  of 
$386.54.  The  answer  denied  the  allegations  of  the  complaint 
and  for  further  answer  alleged  that  the  defendant  entered 
into  a  verbal  agreement  with  the  plaintiff's  assignor,  under 
which  said  assignor  agreed  to  sell  and  deliver  to  defendant  a 
well  outfit  complete  for  the  sum  of  $310 ;  that  defendant  paid 
on  said  contract  the  sum  of  three  hundred  dollars,  and  admits 
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that  the  remaining  $10  has  not  been  paid.  The  bill  of  par- 
ticulars furnished  by  the  plaintiflp  and  taken  from  the  assign- 
or's ledger  shows  that  the  amount  charged  for  the  items  which 
the  defendant  includes  in  the  alleged  $310  contract  was  $95, 
plus  $490.71.  This  diflPerence  in  their  contentions  constitutes 
the  real  subject  matter  of  the  controversy.  The  court  in  its 
findings  of  fact  stated  that  said  assignor  "sold  and  delivered 
to  defendant  at  his  special  instance  and  request,  on  an  open 
book  account  thereof,  certain  goods,  wares,  and  merchandise, 
more  particularly  set  forth  in  the  bill  of  particulars  on  file  in 
this  action";  that  said  goods  were  reasonably  worth  the  sum 
stated  in  the  complaint ;  that  there  is  due,  owing,  and  unpaid 
from  defendant  to  plaintiff  **upon  said  open  book  account  of 
said  goods,  wares,  and  merchandise,  a  balance  amounting  to 
the  sum  of  $386.54." 

There  was  in  the  answer  a  plea  of  the  statute  of  limitations 
and  a  denial  of  the  assignment  of  the  claim  to  plaintiff,  and 
these  defenses  are  mentioned  in  the  briefs.  But  at  the  oral 
argument  the  court  was  informed  by  counsel  that  appellant 
does  not  now  question  the  assignment  and  does  not  insist  upon 
the  statute  of  limitations  as  a  defense.  We  will  discuss  the 
remaining  questions  presented. 

It  is  contended  that  the  court  failed  to  make  any  finding 
upon  the  stated  defense  that  the  goods  constituting  the  well 
outfit  were  sold  for  an  agreed  price;  whereas  the  evidence 
shows  that  they  were  sold  for  an  agreed  price  and  not  for  their 
** reasonable  value."  If  we  may  assume  that  the  court  did 
find  that  they  were  sold  for  their  reasonable  value  and  not 
for  a  specified  agreed  price,  we  are  satisfied  that  the  finding  is 
sustained  by  the  evidence ;  for  although  the  defendant  testified 
to  facts  showing  the  contract  as  alleged  by  him,  his  testimony 
was  denied  by  the  witness  who,  as  agent  of  plaintiff's  assignor, 
made  the  sale.  The  testimony  of  that  agent  also  aflSrmatively 
shows  that  the  goods  were  sold  and  delivered  in  the  following 
manner,  viz. :  That  the  witness  quoted  to  the  defendant  the  said 
prices  of  $95  and  $490.71,  and  that  after  receiving  the  said 
quoted  prices  the  defendant  ordered  the  goods.  Also  that  the 
items  charged  were  made  in  regular  transactions  of  business 
with  the  defendant,  and  the  goods  sold  and  delivered  to  him 
and  the  charges  made  on  the  books  as  they  are  shown  in  the 
bill  of  particulars ;  that  said  prices  were  agreed  upon.    Pur- 


Digitized  by 


Google 


May,  1917.]  Preston  v.  Dunn  749 

ther  lie  testified  that  the  said  prices  were  the  reasonable  value 
of  the  articles  furnished. 

The  findings  of  fact  fully  include  and  support  the  allega- 
tions of  the  complaint  to  the  eflfect  that  the  goods  were  sold 
and  delivered  to  the  defendant  and  were  of  the  reasonable 
value  stated.  This  finding,  together  with  the  finding  that  the 
amount  stated  was  due  to  the  plaintiff  upon  an  open  book  ac- 
count, would  be  sufficient  to  support  the  judgment,  since  those 
facts,  together  with  the  findings  upon  other  facts  not  now  in 
dispute,  covered  all  of  the  allegations  of  the  complaint  and  the 
complaint  stated  a  cause  of  action.  But  the  complaint  did  not 
allege,  and  the  court  did  not  find  in  terms,  that  the  defendant 
agreed  to  pay  for  those  goods  the  reasonable  value  thereof. 
The  defendant  had  affirmatively  alleged  that  the  disputed 
items  were  sold  to  him  upon  an  agreed  price  of  $310.  Not- 
withstanding that  the  items  were  worth  more  money,  the  sale 
might  have  been  for  the  smaller  sum  of  $310.  The  defendant 
was  entitled  to  a  finding  upon  this  issue,  for  if  it  were  deter- 
mined in  his  favor,  his  defense  would  be  sustained.  The  find- 
ing that  the  amount  of  the  balance  claimed  by  plaintiff  is  due 
'*upon  an  open  book  account"  amounts  to  nothing  more  than 
a  finding  that  the  vendor  of  the  goods  kept  a  book  of  account 
in  which  it  made  its  charges  against  the  defendant,  and  that 
it  made  those  charges  in  sums  which  were  the  reasonable  value 
of  the  goods  sold. 

It  is  further  claimed  that  the  court  should  have  sustained 
defendant's  objection  to  the  book  of  account  which  was  re- 
ceived in  evidence.  The  objection  was  based  upon  the  fact 
that  the  book  offered  was  merely  a  ledger  which  did  not  con- 
tain the  original  charges  and  was  not  the  best  evidence.  The 
defendant  admitted  that  all  of  the  goods  were  sold  to  him  as 
claimed  by  the  plaintiff.  The  entire  controversy  relates  to 
the  amount  payable  therefor.  The  defendant  admitted  that 
the  bill  of  particulars  was  correct  to  the  extent  that  it  was  a 
true  copy  of  the  account  as  it  appeared  in  the  ledger ;  the  ad- 
mission did  not  go  far  enough  to  consent  to  the  reception  of 
the  ledger  itself.  The  bookkeeper  testified  that  the  ledger 
items  were  taken  from  a  cash-book  and  cost  sheets.  We  need 
not  consider  the  cash-book,  since  it  is  admitted  that  the  pay- 
ments made  on  account  were  correctly  credited.  The  question 
then  is  whether  the  ledger  was  properly  admitted,  when  the 
cost  sheets  might  have  been  produced  as  the  primary  and  best 
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evidence.  The  bookkeeper  said  in  substance:  "These  items 
charged  in  the  ledger  are  taken  from  slips  handed  me  by  the 
cost  clerk.  As  the  work  goes  on  the  workmen  turn  in  their 
records  and  we  take  them  from  those  slips.  These  items  are 
correctly  taken  from  the  charges  made  on  the  slips  showing 
actual  time  and  valuation  of  materials  furnished.  But  I  do 
not  know  whether  the  statements  themselves  are  correct.  I 
entered  from  the  cost  sheet  into  the  ledger  and  it  is  a  copy  of 
the  cost  sheet."  The  salesman  testified  that  when  the  gooda 
were  sold  (referring  to  the  $490.71  item),  he  placed  the  order 
in  a  book.  "That  book  has  been  destroyed.  It  was  kept  by  our 
trustee  for  a  year  afterward.  Thinking  no  question  about  it, 
we  closed  our  office."  On  cross-examination  by  defendant's 
counsel,  he  further  testified  that  the  figures  which  he  had  writ- 
ten in  that  book  showed  the  price  as  made  to  Mr.  Dunn,  "the 
same  as  was  copied  on  the  cost  sheet."  The  facts  thus  shown 
in  evidence  were  not  sufficient  to  constitute  the  foundation 
necessary  to  authorize  the  admission  of  the  ledger.  (San 
Francisco  Teaming  Co.  v.  Oray,  11  Cal.  App.  314,  320,  [104 
Pac.  999] ;  Chandler  v.  Robineii,  21  Cal.  App.  333,  [131  Pac. 
891] ;  Chan  Kiu  Sing  v.  Gordon,  171  Cal.  28,  [151  Pac.  657] ; 
Montgomery  A  Mullen  Lumber  Co.  v.  Ocean  Park  Scenic  Ry. 
Co.,  32  Cal.  App.  32,  [161  Pac.  1171]).  But  as  the  sale  and 
delivery  of  the  goods  were  admitted,  and  the  reasonable  value 
of  the  goods  was  proved  to  be  the  same  as  the  sum  charged,  the 
error  was  not  prejudicial.  It  might  have  been  important  with 
respect  to  the  plea  of  the  statute  of  limitations.  (Code  Civ. 
Proc,  sec.  339,  subd.  1.)  The  section  pleaded  refers  to  the 
two-year  period  of  limitations.  An  open  book  account  may  be 
sued  upon  at  any  time  within  four  years.  (Code  Civ.  Proc, 
sec.  337,  subd.  1.)  But  as  we  have  stated,  that  defense  has 
been  waived  on  this  appeal;  and  even  if  otherwise  good,  it 
could  not  have  been  sustained,  since  the  record  before  us  does 
not  show  the  date  of  commencement  of  the  action. 

By  reason  of  the  court's  failure  to  find  upon  the  affirmative 
defense  above  noted,  the  judgment  is  reversed, 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Crim.  No.  543.    Second  Appellate  District.— May  28,  1917.] 

In  the  Matter  of  DAVID  BRODIE,  a  Person  Under  Twenty- 
one  Years  of  Age. 

JuvBNiLi  Act— CoiciiiTMENT  Without  Jury  Tbial — OoNSTiTUTiONALrrT 
or  Act. — Under  the  Juvenile  Act,  no  infringement  of  constitutional 
rights  is  worked  because  the  accused  is  not  given  a  right  to  trial 
bj  jury,  as  the  orders  of  commitment  in  such  cases  are  not  for 
the  purpose  of  inflicting  punishment,  but  to  provide  suitable  guard- 
ianship, either  by  individuals  or  under  the  official  supervision  of 
the  superintendents  of  state  schools. 

Id.— DxPBivATioM  OF  Custody  or  Minob  —  Findings  Essbntuu— In 
view  of  the  provisions  of  section  9b  of  the  Juvenile  Act,  it  is 
essential  to  sustain  a  valid  order  of  commitment,  where  a  minor  is 
taken  from  the  custody  of  a  parent  or  guardian,  that  a  finding  be 
made  that  the  welfare  of  the  minor  requires  the  taking  away  of 
such  custody. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Sidney  N.  Reeve,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  W.  Mowell,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke,  Dep- 
uty Attorney-General,  for  Respondent. 

JAMES,  J. — This  is  an  appeal  taken  on  behalf  of  David 
Brodie,  who  was  by  the  judge  of  the  juvenile  court  of  Los 
Angeles  County  declared  to  be  a  ward  of  that  court  and  or- 
dered committed  to  the  Preston  School  of  Industry,  at  lone, 
until  he  should  become  twenty-one  years  of  age.  The  minor 
at  the  time  the  order  was  made  in  February,  1917,  was  of  the 
age  of  sixteen  years.  The  complete  record  of  the  testimony 
heard,  together  with  the  various  orders  and  findings  of  the 
court,  are  brought  up  under  the  alternative  method  of  appeal. 
It  appears  that  a  petition  was  filed,  the  purpose  being  to  have 
the  minor  declared  a  ward  of  the  juvenile  court,  in  which  one 
or  more  misdemeanors  were  alleged  to  have  been  committed 
by  the  young  man  complained  against.  A  hearing  was  had 
after  notice  to  and  in  the  presence  of  the  mother^  the  natqra] 
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guardian  of  the  accused.  The  court  questioned  the  minor, 
who  admitted  the  truth  of  the  charges  made  against  him.  His 
mother,  with  whom  he  resided,  stated  that  he  had  always  been 
of  good  habits  about  home  and,  excepting  for  the  irregular- 
ities mentioned  in  the  petition  and  which  had  been  committed 
after  association  with  certain  other  boys,  no  cause  for  com- 
plaint had  arisen.  It  was  shown  that  the  boy  had  spent  a 
part  of  two  years  in  the  high  school  of  Los  Angeles,  and  that 
he  had  been  employed  with  a  certain  firm,  a  member  of  which 
expressed  himself  as  being  well  pleased  with  the  demeanor  of 
the  boy  and  his  work  while  in  that  employment.  It  was  stated 
to  the  judge  that  on  behalf  of  the  mother,  evidence  could  be 
offered  to  show  that  the  boy  would  be  furnished  steady  em- 
ployment. The  report  of  the  probation  oflBcer  fully  sustained 
all  of  the  assertions  made  by  the  boy  and  his  mother  as  to  the 
previous  good  character  and  industrious  habits  of  the  young 
man.  The  mother  desired  to  retain  the  custody  of  the  boy, 
but  the  court  having  theretofore  committed  two  other  boys 
concerned  in  the  same  transactions  to  the  Preston  School,  de- 
clared that  he  did  not  believe  any  difference  should  be  made 
as  between  the  boys  in  their  treatment,  and  consequently  re- 
quired that  Brodie  be  committed  to  the  Preston  School. 

On  this  appeal,  among  other  contentions,  it  is  urged  that 
the  Juvenile  Act  provides  a  procedure  criminal  in  its  nature 
by  which  a  minor  may  not  be  committed  to  a  state  institution 
without  being  accorded  a  jury  trial.  Acts  by  various  of  the 
legislatures  in  the  different  states  have  been  passed,  having 
for  their  object  the  humanitarian  purpose  of  providing  a  pro- 
cedure by  which  incorrigible  minors  or  those  committing  crime 
might  be  saved  from  the  stigma  of  conviction  and  placed 
under  probation  with  individuals  or  in  institutions  where 
they  would  receive  corrective  care  and  training  in  useful 
trades  or  occupations.  These  acts  have  always  been  sus- 
tained, and  the  summary  procedure  therein  provided  for  ap- 
proved as  not  being  a  procedure  which  would  effect  a  crim- 
inal conviction,  but  rather  one  providing  guardianship. 
Under  this  construction  it  has  been  repeatedly  held  that  no 
infringement  of  constitutional  rights  was  worked  because  the 
accused  was  not  given  a  right  to  trial  by  jury — that  orders 
of  commitment  in  such  cases  were  not  for  the  purpose  of 
inflicting  punishment,  but  for  the  purpose  of  providing  suit- 
able guardianship,  either  by  individuals  or  under  the  official 
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supervision  of  the  superintendents  of  state  schools.  We  think 
it  unnecessary  to  cite  authorities  to  this  point,  for  the  prop- 
osition declared  has  been  thoroughly  established  in  a  number 
of  the  states  where  such  laws  have  been  tested  by  appeal 
and  otherwise. 

Another  of  the  points  advanced  on  behalf  of  appellant  is, 
to  our  minds,  of  sufficient  gravity  to  justify  a  reversal  of  the 
judgment.  The  Juvenile  Act  provides  that  it  shall  be  made 
to  apply  to  certain  persons  under  the  age  of  twenty-one  years. 
A  description  of  such  persons  is  found  in  thirteen  subdivisions 
which  immediately  follow.  Subdivision  13  declares  that  a 
person  within  the  age  mentioned,  ''who  violates  any  law  of 
this  state  or  any  ordinance  of  any  town,  city,  county,  or  city 
and  county  of  this  state  defining  crime,"  shall  be  subject 
to  the  provisions  of  the  act.  Procedure  for  the  issuance  of 
a  citation  to  the  parent  and  guardian,  requiring  the  produc- 
tion of  a  minor  complained  against,  follows.  A  hearing  is 
provided  to  be  had  and  authority  is  given  to  the  judge  of 
the  juvenile  court  to  declare  a  minor  complained  against  to 
be  a  ward  of  the  court.  Section  8  of  the  act  provides  that 
when  a  person  is  so  adjudged  to  be  such  ward,  he  may  be 
committed  to  a  home  or  to  some  reputable  person,  society,  or 
corporation,  or  to  the  care  of  a  probation  officer.  Subdivision 
*'e"  of  section  8  provides  that  the  court  may,  if  the  ward  be 
a  boy  and  over  the  age  of  sixteen  years,  commit  him  to  the 
Preston  School  of  Industry  for  the  period  of  his  minority. 
It  is  further  provided  that  in  lieu  of  such  commitment,  the 
court  may  admonish  the  person  and  dismiss  the  petition. 
Section  9b  of  the  act  provides  as  follows:  "No  ward  of  the 
juvenile  court  as  defined  in  this  act  shall  be  taken  from  the 
custody  of  his  parent  or  legal  guardian,  without  the  consent 
of  such  parent  or  guardian  unless  the  court  shall  find  such 
parent  or  guardian  to  be  incapable  of  providing  or  to  have 
failed  or  neglected  to  provide  proper  maintenance,  training 
and  education  for  said  person ;  or  unless  said  person  has  been 
tried  on  probation  in  said  custody  and  has  failed  to  reform, 
or  unless  said  person  has  been  convicted  of  crime  by  a  jury, 
or  unless  the  court  shall  find  that  the  welfare  of  said  person 
requires  that  his  custody  be  taken  from  said  parent  or 
guardian.*' 

It  will  be  noted  by  the  provisions  of  this  section  that  where 
the  parent  or  gnardian  of  a  minor  is  deprived  of  his  or  her 
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custody,  certain  findings  must  be  made  by  the  juvenile  court. 
It  is  complained  on  this  appeal  that  the  court  made  no  find* 
ing  sufficient  to  satisfy  either  of  the  conditions  enumerated 
in  the  section,  and  we  think  that  the  appellant  is  correct  in 
that  assertion.  We  have  examined  the  record  diligently, 
which  covers  the  entire  proceedings,  both  as  to  the  documents 
filed,  the  records  prepared,  and  testimony  heard.  As  we 
view  the  provisions  of  the  act,  it  is  essential  that  the  court 
make  such  findings  as  are  required  by  section  9b  and  in 
writing.  In  section  16  of  the  same  act  it  is  provided:  **The 
orders  and  findings,  if  any,  of  the  superior  court  in  all  cases 
coming  under  the  provisions  of  this  act,  shall  be  entered  in  a 
suitable  book  or  books  or  other  form  of  written  record,  to  be 
kept  for  that  purpose,  and  known  as  the  *  juvenile  court  rec- 
ord,' and  the  court,  when  acting  under  this  act,  shall  be  called 
the  'juvenile  court.*  "  The  attorney-general  concedes  that  if 
the  proceeding  under  the  Juvenile  Act  is  to  be  regarded  as 
criminal  and  the  commitment  of  the  minor  is  to  be  regarded 
as  punishment  for  an  offense,  then  there  would  be  no  escape 
from  the  first  proposition  made  by  appellant  that  the  consti- 
tutional right  to  a  trial  by  jury  would  be  violated.  How- 
ever,  the  attorney-general's  position  (to  which  we  agree)  is 
that  a  formal  guardianship  by  the  state  is  provided  for  only. 
That  being  the  true  construction,  the  provisions  of  section  9b 
above  quoted  are  harmonious  to  that  end.  In  other  words, 
there  would  be  no  excuse  or  reason  for  depriving  a  natural 
guardian,  capable,  able,  and  willing  to  train,  care  for,  and 
educate  the  minor,  of  the  custody  of  the  minor,  unless  the 
court  should  determine  that  the  welfare  of  the  person  re- 
quired that  his  custody  be  taken  away  from  the  parent  or 
guardian.  The  making  of  such  a  finding,  we  think,  was 
essential  to  sustain  a  valid  order  of  commitment,  and  that 
because  of  its  absence  the  judgment  should  be  reversed. 

The  judgment  is  reversed  and  the  matter  remanded  to  the 
juvenile  court  for  rehearing. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


Digitized  by 


Google 


May,  Idl?.]  fioos  v.  ^ybneA.  15& 

[Civ.  No.  1689.    Third  Appellate  District.— Maj  28,  1917.] 

VICTOR  BOOS,  Respondent,  v.  R.  R.  BYRNES,  Appellant 

Appeal  from  Judgment — Beoobd  —  Unauthenticated  Affidavits. — 
Upon  an  appeal  taken  from  a  judgment  for  the  purpose  of  reviewing 
an  order  denying  a  motion  to  set  it  aside,  on  the  ground  that  no 
notice  of  the  filing  of  the  findings  or  of  the  time  when  the  findings 
would  be  presented  to  the  judge  was  served  upon  the  appellant, 
affidavits  in  the  clerk's  transcript,  which  were  filed  on  the  motion 
to  strike  out  the  judgment,  cannot  be  considered,  where  they  were 
not  certified  or  otherwise  authenticated  bj  the  judge  as  having  been 
used  at  the  hearing  of  the  motion. 

Id. — Order  Denyino  Motion  to  Vacate  Judgment  —  Appealable 
Order. — An  order  denying  a  motion  to  set  aside  and  vacate  a  judg- 
ment is  itself  an  appealable  order,  and  cannot  be  reviewed  upon 
appeal  from  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Easch,  for  Appellant. 

Bobert  Duncan,  for  Respondent. 

CHIPMAN,  P.  J. — ^Action  in  replevin  to  recover  possession 
of  a  certain  automobile.  Defendant  justified  the  taking  as 
sheriff  under  execution  issued  in  an  action  entitled  Mary 
Lazarus  i;.  Simon  Boos,  alleging  that  said  automobile  is  the 
property  of  said  judgment  debtor. 

The  cause  was  tried  by  the  court  without  a  jury  and  the 
court  made  and  entered  findings  and  judgment  for  plaintiff, 
on  December  7,  1916.  On  December  12,  1916,  defendant 
served  and  filed  notice  of  a  motion  to  set  aside  and  vacate 
said  findings  and  judgment  on  the  ground  that  no  notice 
of  the  filing  of  said  findings  or  of  the  time  when  said  find- 
ings would  be  presented  to  the  judge  of  said  court  was  served 
upon  defendant,  and  that  defendant  did  not  waive  notice  of 
the  time  when  said  findings  would  be  presented.  The  time 
for  hearing  said  motion  was  shortened  and  order  made  that 
it  be  heard  December  13,  1916.    We  do  not  find  in  the  record 
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any  order  denying  the  motion,  but  plaintiff  seems  to  treat 
the  motion  as  having  been  denied. 

On  December  13,  1916,  defendant  served  and  filed  notice 
of  appeal  from  the  judgment  of  December  7,  1916,  and  now 
seeks  to  review  the  action  of  the  court  in  denying  said  motion. 
Respondent  objects  on  two  grounds,  both  of  which  are  well 
taken  and  preclude  our  considering  the  order:  First,  the  aflS- 
davits  in  the  clerk's  transcript,  which  were  filed  on  the 
motion  to  strike  out  the  judgment,  cannot  be  considered  upon 
this  appeal,  because  they  were  not  certified  or  otherwise 
authenticated  by  the  judge  of  the  court  as  having  been  used 
at  the  hearing  of  said  motion.  (Thompson  v.  American  Fruit 
Co.,  21  Cal.  App.  338,  [131  Pac.  878] ;  Pouchan  v.  Godeau, 
21  Cal.  App.  365,  [131  Pac.  879] ;  Rv^sell  v.  Chisholm,  23 
Cal.  App.  727,  [139  Pac.  657].)  Second,  the  said  order  is 
itself  an  appealable  order,  and  cannot  be  reviewed  upon 
appeal  from  the  judgment,  (Code  Civ.  Proc,  sees.  956,  963; 
McCourtney  v.  Fortune,  42  Cal.  387 ;  Deyoe  v.  Superior  Court, 
140  Cal.  476,  486,  [98  Am.  St.  Rep.  73,  74  Pac.  28] ;  Bohn 
V.  Bohn,  164  Cal.  532,  537,  [129  Pac.  981].) 

The  remaining  point  urged  by  appellant  is  that  the  evi- 
dence does  not  support  the  finding  and  judgment  allowing 
plaintiff  $50  damages  for  the  detention  of  the  automobile. 
Appellant  quotes  some  testimony  from  which  he  concludes 
that  $37.50  is  the  extreme  amount  shown  as  damages.  There 
was  other  testimony  in  the  case  fully  warranting  the  finding. 

The  judgment  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[Cfiv.  No.  1614.    Third  Appellate  District.— May  28,  1917.] 

A.    W.   FISSEL   et   al..  Respondents,  v.  J.  W.  MONROE, 

Appellant. 

Fraudulent  Conveyances  —  Transfer  of  Right  to  Plant  Crop — 
Change  of  Possession — Code  Section  Inapplicable. — ^Whcre  tho 
owner  of  a  leasehold  interest  in  a  tract  of  land  makes  a  transfer 
to  bis  sons  of  the  right  to  plant  a  crop  of  barley  on  the  land,  and 
the  sons  go  into  possession  and  continue  in  possession  of  the  land 
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until  after  the  crop  is  harvested,  the  transfer  ia  not  preaumptively 
void  as  to  creditors  of  the  lessee  under  section  3440  of  the  Civil 
Code,  which  provides  that  every  transfer  of  personal  property  is 
eonclusively  presumed  to  be  fraudulent,  as  against  the  creditors  of 
the  transferrer,  unless  accompanied  by  an  immediate  delivery  and 
followed  by  an  actual  and  continued  change  of  possession. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    W.  A.  Anderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  E.  Gaddis,  for  Appellant 

Arthur  C.  Huston,  and  Harry  L.  Huston,  for  Respondents. 

CHIPMAN,  P.  J.— The  first  paragraph  of  the  verified 
complaint  is  as  follows:  **That  on  the  twenty-fourth  day  of 
July,  1915,  at  and  in  the  county  of  Yolo,  state  of  California, 
plaintiffs  were  the  owners  and  in  the  possession  and,  at  the 
time  of  the  filing  of  this  complaint,  are  the  owners  of  the 
following  described  goods  and  chattels,  of  the  value  of  seven 
hundred  dollars,  to  wit:  640  sacks  of  barley."  It  is  then 
alleged  that  defendant  wrongfully  took  said  goods  from  the 
possession  of  plaintiffs;  that  demand  was  made  of  defendant 
for  the  possession  thereof,  which  was  refused,  and  that  plain- 
tiffs are  damaged  in  the  sum  of  seven  hundred  dollars. 

Defendant  answered :  **  1.  That  as  to  the  allegations  of  para- 
graph 1  of  said  complaint,  this  defendant  has  no  information 
or  belief  upon  the  subject  suflBcient  to  enable  him  to  answer 
the  same,  and  placing  his  denial  upon  that  ground,  denies 
generally  and  specificflJly  each  and  all  and  every  of  the  allega- 
tions therein  contained.''  He  denied  that  he  *' wrongfully 
took"  said  or  any  sacks  of  barley  from  the  possession  of  plain- 
tiffs, denied  that  plaintiffs  made  any  demand  for  the  posses- 
sion thereof,  and  denied  that  defendant  refused  to  deliver 
possession  thereof ;  the  allegation  as  to  damage  was  also  denied. 

The  court  found  **that  all  of  the  allegations  of  the  com- 
plaint are  true"  and  **that  all  of  the  allegations  of  the  answer 
are  untrue."  Judgment  was  entered  in  favor  of  plaintiffs 
for  seven  hundred  dollars,  from  which  defendant  prosecutes 
this  appeal. 

While  it  does  not  appear  from  the  pleadings,  reference  is 
made  in  the  record  to  the  fact  that  defendant  is  sheriff  of 
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Yolo  County,  and  that  his  possession  and  subsequent  sale  of 
the  barley  were  by  virtue  of  a  writ  of  attachment  issued  in 
an  action  in  which  D.  A.  Curtin  was  plaintiff  and  E.  L. 
Pissel,  the  father  of  plaintiffs,  was  defendant 

It  is  stated  in  appellant's  brief  that  the  principal  point 
urged  on  the  appeal  '*  is  as  to  the  insuflSciency  of  the  evidence 
to  sustain  the  decision.''  The  transfer  of  the  barley  in  ques- 
tion from  E.  L.  Pissel  to  the  plaintiffs,  as  will  be  hereinafter 
specifically  set  forth,  is  claimed  to  have  been  presumptively 
fraudulent,  because  not  accompanied  by  an  immediate  deliv- 
ery and  was  not  followed  by  an  actual  and  continued  change 
of  possession,  as  required  by  section  3440  of  the  Civil  Code. 

Preliminarily,  respondents  raise  the  point  that  plaintiffs* 
ownership,  as  alleged  in  paragraph  1  of  the  complaint,  must 
be  held  not  to  be  denied.  As  to  this  they  say:  **If  the  de- 
fendant claimed  to  be  the  owner,  he  could  not  deny  owner- 
ship in  the  plaintiffs  for  want  of  information**;  citing  Bart- 
lett  Estafe  Co.  v.  Fraser,  11  Cal.  App.  373,  [105  Pac.  130]. 

Por  four  or  five  years  prior  to  the  transaction  involved 
herein,  which  occurred  in  1915,  E.  L.  Pissel,  his  wife,  and 
their  two  sons,  respondents  herein,  were  living  on  a  tract 
of  land  called  the  Ludden  place,  which  the  father  had  leased 
from  the  owner.  He  was  also,  under  a  verbal  lease  from  year 
to  year,  farming  a  piece  of  land  known  as  the  Elmore  place, 
the  two  tracts  being  in  close  proximity  to  each  other,  the  rental 
for  the  Elmore  place  being  one-third  of  the  crop  raised. 
About  March  2  or  3,  1915,  the  father,  E.  L.  Pissel,  was  sick 
at  his  home  on  the  Ludden  place.  The  respondents  and  Sher* 
man  Hiddleson  and  J.  T.  Young,  two  employees  of  Mr.  Pissel, 
Sr.,  were  in  the  bedroom  where  the  father  was  lying.  As  to 
the  conversation  occurring  there,  A.  W.  Pissel  testified:  **My 
father  said  he  couldn't  do  any  more,  he  was  too  sick,  and 
for  me  to  go  ahead  and  put  the  crop  in,  I  and  my  brother, 
and  settle  the  bills  that  was  against  the  crop,  and  if  there 
was  anything  left,  why,  it  was  to  be  mine  and  my  brother's. 
Q.  Well,  did  he  say  what  ranch!  A.  He  said  the  Elmore 
ranch."  C.  R.  Pissel  testified:  **My  father  just  told  us  to 
go  ahead  and  put  in  the  crop  and  we  could  have  it."  J.  T. 
Young's  version  of  the  conversation  was  that  **Mr.  Pissel 
.  .  .  told  the  two  sons  if  they  took  the  Ludden— or  the  Elmore 
place  and  put  the  crop  in  it  was  theirs,  for  paying  the  bills 
against  the  crop,  and  the  boys  said  they  would  take  it"    The 


Digitized  by 


Google 


May,  l9l7.]  t^issEL  v.  MoNRot  tSd 

witness  Hiddleson  said:  ''I  went  in  there  to  see  him  and 
they  was  talking  about  the  crop,  and  he  told  the  boys  if  they 
would  take  the  Elmore  ranch  and  put  in  the  crop  and  pay 
the  bills,  they  could  have  what  they  made." 

Pursuant  to  the  above  detailed  conversation,  plaintiffs 
plowed  the  balance  of  the  land,  about  half  of  it  having  been 
theretofore  plowed  by  the  elder  Pissel ;  they  sowed  and  culti- 
vated the  grain  and  harvested  the  crop. 

The  position  taken  by  appellant  is  that  the  plowing  by  the 
father  of  50  acres  (the  entire  field  being  one  hundred  acres) 
was  of  the  value  of  $1.50  per  acre,  or  $75;  £hat  this  consti- 
tuted personal  property,  and  was  the  leasehold  interest  of 
B.  L.  Fissel;  and  that  the  transfer  of  this  leasehold  interest 
was  without  consideration.  (Citing  Jefers  v.  Easton,  Eld- 
ridge  d  Co.,  113  Cal.  345,  352,  [45  Pac.  680] ;  Commercial 
Bamk  v.  Pritchard,  126  Cal.  606,  [59  Pac.  130] ;  Barnum  v. 
Cochrane,  143  Cal.  642,  645,  [77  Pac.  656].)  Respondents 
contend  that  there  was  no  transfer  of  any  leasehold  interest, 
the  transaction  being  nothing  more  than  a  mere  cropping 
contract.     (Citing  Walls  v.  Preston,  25  Cal.  60,  64.) 

The  testimony  relied  upon  by  appellant  as  bringing  the 
case  within  the  purview  of  section  3440  of  the  Civil  Code  is 
stated  by  him  substantially  as  follows :  The  barley  seized  by 
appellant  was  raised  on  the  Elmore  place  in  1915.  Albert 
W.  Pissel,  then  twenty-five  years  of  age,  was  unmarried,  and 
had  lived  with  his  parents  since  attaining  his  majority,  about 
six  years.  He  owned  one  horse,  a  couple  of  mules  (which  were 
not  work  animals  in  1915),  some  carpenter  tools  and  farm 
implements,  consisting  of  a  four-gang  plow.  C.  R.  Pissel  was 
twenty-three  years  of  age  and  was  also  unmarried.  He  owned 
one  mule,  three  years  old,  that  had  never  been  worked.  He 
had  no  money  in  bank,  nor  had  his  brother,  as  far  as  he 
knew.  The  feed  for  the  animals  used  in  plowing  the  balance 
of  the  field,  as  well  as  the  animals  themselves  and  all  imple- 
ments used,  were  furnished  by  E.  L.  Pissel  from  the  Ludden 
place,  and  the  teams  and  men  employed  in  the  work  were 
boarded  by  him.  Appellants  boarded  with  their  parents ;  the 
mother  did  the  cooking  and  the  father  purchased  the  grocer- 
ies. Appellant  states  that  the  sacks  in  which  the  barley  was 
placed  were  purchased  by  the  father,  but  A.  W.  Pissel  testi- 
fied that  he  paid  $40  and  owed  $35  for  them,  and  that  he  had 
a  settlement  with  the  man  from  whom  he  bought  the  sacks. 
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At  the  time  of  the  purported  transfer  the  father  was  indebted 
in  divers  sums  of  money  of  no  considerable  amount. 

Respondents'  position  is  that  the  only  thing  transferred  to 
them  by  their  father  was  the  right  to  plant  a  crop  of  barley ; 
that  the  property  in  question  was  not  in  existence  at  the 
time  of  the  transfer,  and,  therefore,  the  transfer  does  not  fall 
within  the  provisions  of  said  section  3440;  that  there  could  be 
no  immediate  delivery  and  no  actual  and  continued  change  of 
possession  of  that  which  was  not  yet  in  being. 

There  was  evidence  that  plaintiffs  did  the  necessary  plow- 
ing of  the  land  with  a  tractor,  for  the  hire  of  which  they  paid ; 
they  also  hired  the  harvesting  and  threshing  done  and  paid  for 
it,  both  of  them  assisting  in  the  work ;  they  hauled  the  barley 
to  the  warehouse,  setting  apart  the  rentals  and  marking  the 
sacks  with  the  name  of  the  owner  of  the  land.  With  the 
exception  of  the  fifty  acres  plowed  by  their  father,  which  was 
replowed  by  plaintiffs,  substantially  all  the  cost  of  producing 
the  crop  was  borne  by  plaintiffs.  The  seed  used  was  in  the 
granary  taken  from  the  Elmore  place,  and  plaintiffs  replaced 
it  out  of  the  crop  raised  by  them. 

Defendant  made  no  claim  of  ownership  in  himself  or  any 
other  person,  and  it  is  very  doubtful  whether,  under  the  form 
of  his  answer,  there  was  a  sufficient  denial  of  the  averments 
of  the  verified  complaint  alleging  ownership  of  the  barley  in 
plaintiffs.  However,  the  facts  constituting  the  basis  of  plain- 
tiffs' claim  of  ownership  were  all  brought  out  by  plaintiffs, 
apparently  disregarding  their  objection  that  the  issue  of  own- 
ership was  not  raised  by  the  pleadings.  Actual  fraud  was 
not  alleged  by  defendant,  and  at  the  trial  defendant's  counsel 
expressly  disclaimed  that  actual  fraud  in  any  way  tainted 
the  transaction.  Neither  did  defendant  in  his  answer  deny 
the  taking  otherwise  than  by  denying  that  he  "unlawfully 
took"  possession  of  the  barley.  Nor  did  he  by  his  answer 
justify  the  taking  as  sheriff  or  otherwise.  The  fact  that  he 
did  take  possession,  after  the  barley  was  harvested,  under  a 
writ  of  attachment  at  the  suit  of  a  creditor  of  plaintiffs'  father 
and  sold  the  barley  under  execution  in  that  suit  was  brought 
out  by  plaintiffs  in  establishing  their  case,  defendant  object- 
ing and  contending  that  as  he  sued  as  an  individual,  evidence 
that  he  acted  in  his  official  capacity  as  sheriff  was  immaterial, 
irrelevant,  and  incompetent.  In  his  cross-examination  of 
plaintiffs'  witnesses,  who  testified  to  what  occurred  between 
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the  father  and  his  sons  when  the  transaction  was  entered  into, 
defendant  sought  to  show  that  it  was  colorable  and  void  as  to 
creditors,  under  section  3440  of  the  Civil  Code,  and  in  the 
course  of  the  examination  the  relation  of  the  parties  and  the 
circumstances,  above  referred  to,  surrounding  the  transaction 
were  developed  over  plaintiffs'  objection  that  neither  actual 
nor  presumptive  fraud  could  be  shown  under  the  pleadings. 

The  court  seems  to  have  entertained  some  doubt  as  to  the 
correctness  of  the  theories  respectively  advanced  by  the  par- 
ties and  allowed  all  the  evidence  to  go  in,  subject  to  a  rulincr 
to  be  made  at  the  argument  of  the  case.  No  ruling  was  made, 
and  the  record  contains  no  intimation  of  the  court's  opinion 
other  than  as  found  in  its  omnibus  finding  ''that  all  of  the 
allegations  of  the  complaint  are  true  and  all  the  allegations 
of  the  amwer  are  untrue."  In  Raymond  v.  Olover,  122  Cal. 
471,  476,  [55  Pac.  398,  400],  the  trial  court  failed  to  pass 
upon  the  admissibility  of  certain  evidence  which  was  taken 
subject  to  a  subsequent  ruling  as  to  such  admissibility.  It 
was  pointed  out  that  the  supreme  court  "has  repjeatedly  dis- 
couraged the  practice  of  deferring  rulings  upon  the  admissi- 
bility of  proffered  evidence,  but  that  to  do  so  is  not  necessarily 
erroneous."  The  court,  however,  held  that  the  failure  to  rule 
was  error  in  that  case,  because  the  objecting  party  was  de- 
prived of  an  opportunity  to  rebut  the  evidence  that  had  been 
received  under  objection.  In  the  present  case,  all  the  evi- 
dence upon  which  defendant  relied  was  admitted  and  was 
before  the  court,  and  if  the  finding  of  the  court  has  support 
in  the  evidence,  we  cannot  see  that  there  was  prejudicial  error 
in  the  court's  failure  to  announce  its  ruling  on  certain  evi- 
dence. 

Fissel,  Senior,  had  the  undoubted  right  to  transfer  to  his 
sons,  plaintiffs,  the  privilege  of  cropping  the  Elmore  place 
subject  to  the  terms  of  his  lease,  and  unless  he  was  at  the  time 
insolvent  or  contemplated  insolvency,  of  which  there  is  neither 
evidence  nor  claim  made  by  defendant,  he  could  do  this  vol- 
untarily and  without  a  valuable  consideration.  (Civ.  Code, 
sec.  3442.)  Defendant  relies  wholly  upon  the  claim  that  the 
transfer  was  presumptively  fraudulent  under  section  3440  of 
the  Civil  Code,  which  provides  as  follows:  "Every  transfer 
of  personal  property  ...  is  conclusively  presumed  if  made 
by  a  person  having  at  the  time  the  possession  or  control  of 
the  property,  and  not  accompanied  by  an  immediate  delivery, 
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and  followed  hj  an  actual  and  continued  change  of  possesaion 
of  the  things  transferred,  to  be  fraudulent,  and  therefore  void, 
against  those  who  are  his  creditors  while  he  remains  in  pos- 
session," etc.  We  are  unable  to  see  how  this  section  of  the 
Civil  Code  can  be  made  applicable  to  the  facts  in  this  case. 
E.  L.  Fissel  transferred  nothing  to  plaintiffs  but  the  right 
to  crop  the  land,  and  so  far  as  that  part  of  the  transaction  is 
concerned,  the  plaintiffs  went  into  immediate  actual  posses- 
sion, and  continued  in  actual  and  exclusive  possession  until 
after  the  barley  was  harvested  and  until  it  was  taken  into 
plaintiffs'  possession.  The  property  now  in  question  was  not 
in  existence  when  the  transfer  of  the  right  to  crop  the  land 
was  made,  and,  of  course,  was  not,  and  could  not  then  be,  in 
the  possession  of  the  transferrer.  For  like  reason  there  could 
be  no  actual  and  continued  change  of  possession  of  this  non- 
existent property.  Plaintiffs  took  the  land  early  in  the  season 
of  1915,  prepared  it  for  seeding  by  their  own  labor,  seeded  it, 
and  afterward  harvested  the  grain, — all  at  their  own  cost 
and  expense.  The  property  involved  had  not  even  a  poten- 
tial existence,  and  constituted  no  part  of  anything  transferred 
to  plaintiffs. 

It  was  held  in  O'Brien  v.  Ballau,  116  Cal.  318,  [48  Pac. 
130],  where  a  growing  crop  of  wheat  was  sold,  that  "growing 
crops  are  chattels  not  susceptible  of  delivery  until  harvested, 
and  are  not  'in  the  possession  or  under  the  control  of  the 
vendor'  within  the  meaning  of  the  statute  requiring  an  imme- 
diate delivery  and  continued  change  of  possession.  {Davis 
V.  McFarlane,  37  Cal.  634,  [99  Am.  Dec.  3401.)  When  the 
crop  was  harvested,  it  was  the  duty  of  plaintifi-  to  take  imme- 
diate possession  of  the  grain  and  to  retain  such  possession." 
This  was  done  by  plaintiff  in  that  case,  and  the  contract  of 
sale  was  held  ''not  void  under  the  statute  of  frauds." 

We  attach  no  importance  to  such  facts  as  that  plaintiffs 
were  allowed  to  live  with  their  father  while  putting  in  and 
harvesting  the  crop ;  that  they  had  but  little  money,  and  that 
they  used  some  of  the  farm  implements  and  work  animals 
that  were  on  the  Ludden  place.  The  evidence  was  that  plain- 
tiffs' father  had  nothing  to  do  with  making  the  crop;  that 
plaintiffs,  through  their  own  labor  and  resources  and  the 
credit  they  enjoyed  in  the  neighborhood,  had  no  difficulty  in 
producing  the  crop  and  meeting  their  obligations  without  the 
aid  of  th^ir  father,    W^  think  that  the  evidence  was  sufficient 
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to  support  the  finding  that  plaintiffs  are  the  owners  of  the 
property  in  question  unaffected  by  the  claims  of  any  cred- 
itors of  E.  L.  Fissel,  plaintiffs'  vendor. 
The  judgment  is  afSrmed« 

Hart|  J.|  and  Burnett,  J.,  concurred. 


[€i7.  No.  2027.    First  Appellate  Distriet.— liaj  29,  1917.] 

VULCAN  PIBE  INSURANCE  COMPANY  (a  Corporation), 
Appellant,  v.  H.  P.  JORGENSEN,  Respondent. 

CoBPOBATioN  —  Fraudulent  Peocueement  or  Stock  Subscbiption — 
Besoission — Pecuniary  Damage. — In  an  action  by  a  corporation 
to  recover  an  alleged  balance  due  on  a  subscription  for  certain 
shares  of  its  capital  stock,  where  the  defendant  set  up  that  his 
subscription  was  procured  upon  the  false  representation  that  a  bank 
president,  upon  whose  integrity  and  business  capacity  the  defend- 
ant placed  special  reliance,  was  connected  with  the  corporation,  and 
sought  rescission  of  the  contract  and  recovery  of  the  money  paid^ 
it  is  not  necessary  to  aver  or  prove  pecuniary  damage. 

Id.— Promptness  or  Rescission — Evidbncb. — The  prompt  rescission  of 
a  stock  subscription  contract  is  shown  by  evidence  that  immediately 
upon  the  discovery  of  the  falsity  of  the  representations,  and  within 
eight  days  of  the  making  of  the  contract,  the  subscriber  wrote  to 
the  president  of  the  corporation  repudiating  the  contract. 

Id. — SuFPiciENCY  op  Notice  op  Rescission. — In  making  rescission  of 
such  a  contract,  it  is  sufficient  to  state  that  the  reason  for  the  ac- 
tion was  that  the  subscription  had  been  obtained  by  misrepresenta- 
tion on  the  part  of  the  corporation's  agent,  withoot  ennmeratini^ 
the  misrepresentations  specifically. 

Id* — Return  op  Stock  Unneobssart. — ^Where  a  corporation  merely 
undertakes  to  issue  a  certain  number  of  shares  of  its  stock  upon  the 
payment  of  the  balance  of  the  purchase  price,  there  is  nothing  for 
the  purchaser  to  return  in  making  a  rescission  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  Win* 
S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Otto  Irving  Wise,  for  Appellant. 

Peck,  Bunker  &  Cole,  and  Henry  C.  McPike,  for  Respond- 
ent. 

LENNON,  P.  J. — In  an  action  to  recover  the  balance  due 
from  the  defendant  upon  a  subscription  to  stock  in  the  plain- 
tiff corporation,  the  defendant  denied  liability,  and  in  a  cross- 
complaint  averred  that  he  had  rescinded  his  contract  of 
subscription  sued  upon  because  of  certain  fraudulent  repre- 
sentations of  the  plaintiff's  agent  by  which  it  was  induced,  and 
prayed  judgment  for  the  recovery  of  the  amount  paid  by  him 
upon  said  subscription.  The  court  rendered  judgment  in  de- 
fendant's favor,  and  granted  him  the  relief  sought  by  his 
cross-complaint,  basing  its  judgment  upon  findings,  among 
others,  as  follows : 

**In  procuring  said  subscription  the  plaintiff  was  repre- 
sented by  and  acted  entirely  through  one  J.  B.  Harper.  .  .  . 
On  said  last-named  day  said  J.  B.  Harper  .  .  .  went  to  the 
ranch  and  home  of  the  defendant  in  the  county  of  Merced 
.  .  .  and  as  an  inducement  to  defendant  to  subscribe  for  said 
capital  stock  stated  to  defendant  as  follows : 

"That  one  J.  F.  Carlson,  the  president  of  the  Central  Na- 
tional Bank,  in  the  city  of  Oakland,  had  given  to  said  Harper, 
as  the  agent  and  representative  of  plaintiff,  a  letter  directed 
to  defendant,  advising  the  defendant  to  become  a  purchaser 
and  subscriber  for  capital  stock  in  Vulcan  Fire  Insurance. 
Company,  plaintiff  herein,  and  that  by  some  oversight  he,  the 
said  Harper,  had  left  said  letter  in  his  hotel,  and  that  said 
J.  F.  Carlson  was  very  angry  with  said  Harper  because  he 
had  not  before  solicited  the  subscription  of  defendant. 

"That  said  Carlson  was  going  to  quit  his  position  with  said 
Central  National  Bank  in  Oakland  within  six  months  and  take 
complete  and  active  charge  of  the  business  of  plaintiff  and  do 
nothing  else;  that  said  Carlson  was  head  of  plaintiff  at  that 
present  time,  but  was  not  willing  the  general  public  should 
know  about  it,  and  that  in  accordance  with  the  directions  of 
said  Carlson  he,  said  Harper,  had  come  to  obtain  defendant's 
subscription  to  said  stock. 

"At  the  time  of  the  making  of  the  aforesaid  statement  and 
representations,  said  J.  B.  Harper  well  knew  that  said  defend- 
ant placed  great  reliance  upon  the  business  sagacity  of  said 
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J.  F.  Carlson  and  in  his  judgment  as  a  business  man,  and 
also  held  the  said  J.  F.  Carlson  in  high  esteem  as  a  friend, 
and  if  defendant  could  be  induced  to  believe  that  said  Carlson 
had  given  a  letter  to  Harper  directed  to  defendant,  advising 
defendant  to  subscribe  for  capital  stock  in  said  plaintiff  cor- 
poration, and  that  said  Carlson  was  anxious  for  defendant  to 
do  so,  and  was  angry  with  said  Harper  because  he  had  not 
before  that  time  solicited  said  subscription  from  defendant, 
and  that  said  Carlson  was  going  to  quit  his  position  with  said 
Central  National  Bank  within  six  months  and  take  complete 
and  active  charge  of  the  business  of  plaintiff  and  do  nothing 
else,  and  that  said  Carlson  was  at  the  head  of  plaintiff  at  that 
present  time  but  was  not  willing  the  general  public  should 
know  about  it,  and  that  in  accordance  with  the  directions  of 
said  Carlson  Harper  had  come  to  obtain  defendant's  subscrip- 
tion for  safd  stock,  said  defendant  would  subscribe  for  the 
same;  and  the  said  statements  and  representations  were  so 
made  by  the  said  Harper  with  the  design  and  for  the  purpose 
of  obtaining  from  said  defendant  said  subscription. 

"The  said  defendant  believed  the  said  statements  .  .  .  and 
relied  upon  the  said  statements  and  all  of  them,  and  believing 
the  same  and  relying  upon  them,  the  said  defendant  then  and 
there  paid  to  the  said  Harper,  as  agent  and  representative  of 
plaintiff,  the  sum  of  $750,  being  $5  per  share  upon  150  shares 
of  the  capital  stock  of  plaintiff,  for  which  said  defendant 
then  and  there  subscribed  and  agreed  to  pay  to  plaintiff  the 
further  sum  of  three  thousand  dollars,  the  balance  of  said 
subscription  price. 

"The  said  statements  hereinabove  referred  to  .  •  .  were 
and  each  of  them  was  false  and  untrue,  and  the  said  Harper 
.  .  .  well  knew  that  the  same  and  each  of  them  was  false  and 
untrue,  and  he  well  knew  that  the  said  defendant  believed 
the  said  statements  to  be  true  and  that  he  relied  upon  them 
and  each  of  them  as  being  true,  and  was  induced  by  them  and 
each  of  them  to  pay  the  said  sum  of  money  ...  to  plaintiff, 
and  became  a  subscriber  for  said  150  shares  of  stock,  believing 
and  relying  upon  the  said  statements,  and  there  was  no  other 
inducement  to  the  said  defendant  than  as  hereinabove  stated 
to  become  the  subscriber  for  said  stock,  and  each  and  all  of 
said  representations  were  untrue  and  were  material,  and 
without  the  said  statements  and  representations  so  made  to 
the  defendant,  said  defendant  would  not  have  paid  to  said 
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Harper  for  plaintiff  or  to  the  plaintiff  said  sum  of  $750,  or 
become  a  subscriber  for  said  capital  stock.'' 

The  court  also  found  that  the  defendant,  upon  discovering 
the  falsity  of  the  representations,  promptly  rescinded  his  sub- 
scription, and,  having  reference  to  the  duty  of  one  seeking  to 
rescind  a  contract,  to  return  to  the  other  party  to  it  anything 
received  under  it,  found  that  the  defendant  had  received 
nothing. 

In  urging  a  reversal  of  the  judgment  and  order  denying  its 
motion  for  a  new  trial,  the  plaintiff  makes  several  contentions, 
viz.,  (1)  that  the  record  contains  no  allegation,  evidence,  or 
finding  that  the  cross-complainant  was  in  any  way  pecuniarily 
damaged  by  the  alleged  false  representations;  (2)  that  he 
failed  to  rescind  promptly  upon  discovery  of  the  facts  en- 
titling him  to  rescind ;  (3)  that  the  notice  of  rescission  by  the 
cross-complainant  was  insufficient  for  various  reasons,  but 
chiefly  because  it  failed  to  state  the  grounds  upon  which  the 
right  was  attempted  to  be  exercised;  (4)  that  the  defendant 
lost  his  right  to  rescind  because  he  did  not  offer  to  return 
whatever  of  value  he  had  received,  and  (5)  errors  of  law  in 
the  admission  of  certain  testimony. 

(1)  Addressing  ourselves  to  the  first  of  these  contentions,  in 
an  action  such  as  this,  where  the  defendant  and  cross-com- 
plainant merely  recites  the  payment  of  his  subscription  and 
asks  for  its  rescission,  an  allegation  or  proof  of  pecuniary 
damage  sustained  by  him  is  not  necessary.  The  author  of 
Cook  on  Corporations,  speaking  of  the  rescission  of  a  sub- 
scription to  corporate  stock,  says : 

**It  is  the  duty  and  right  of  directors,  without  waiting  for 
a  bill  in  equity  or  other  legal  proceeding,  to  revoke  a  sub- 
scription contract,  and  remove  from  the  stockholders'  list  the 
name  of  a  subscriber  who  reasonably  proves  that  he  was  in- 
duced to  subscribe  by  fraudulent  representations  chargeable 
to  the  corporations  and  who  requests  a  rescission  of  the  sub- 
scription. .  .  .  Where,  upon  such  a  demand  being  made  by  a 
subscriber,  the  directors  refuse  to  dissolve  the  subscription 
contract,  the  subscriber  need  not  always  resort  to  a  bill  in 
equity  to  have  the  contract  set  aside  for  fraud.  A  mere  noti- 
fication to  the  corporation  is  generally  sufficient. 

*'§  154.  The  most  common  remedy  of  a  subscriber  induced 
by  fraud  to  subscribe  is  to  wait  until  the  corporation  brings 
suit  to  collect  the  subscriptions,  and  then  to  set  up  the  fraud 
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aa  a  defense.  Nearly  all  of  the  cases  in  this  country  are  cases 
where  this  remedy  has  been  adopted  .  .  *  '*  (1  Cook  on  Cor- 
porations, sees.  153, 154,  p.  422.) 

That  such  misrepresentations  as  are  complained  of  in  the 
case  at  bar  are  sufficient  to  entitle  the  subscriber  to  rescind, 
without  proof  of  pecuniary  damage  suflPered,  is  well  settled. 
At  section  145  (page  410)  of  the  work  just  referred  to  the 
author  says:  ''Any  false  statement  by  the  authorized  agents 
of  a  corporation  in  regard  to  the  past  or  present  status  of  the 
corporate  enterprise  or  material  matters  connected  therewith, 
whereby  subscriptions  are  obtained,  is  a  fraudulent  repre- 
sentation. Thus,  a  false  statement  that  •  •  .  certain  indi- 
viduals are  directors  .  •  •  have  been  held  to  constitute  a 
fraudulent  representation  entitling  the  subscriber  induced 
thereby  to  subscribe  to  the  remedies  provided  for  him  by  law 
in  such  cases  ..."  (citing  Blake's  Case,  34  Beav.  639,  [55 
Eng.  Reprint,  782];  Munster's  Case,  14  W.  R.  957;  In  re 
Metropolitan  etc.  Assn.,  64  L.  T.  561;  Ex  parte  Broum,  95 
L.  T.  756). 

The  rule  announced  was  followed  in  the  case  of  Coles  v. 
Kennedy,  81  Iowa,  360,  [25  Am.  St.  Rep.  503,  46  N.  W. 
1088].)  There  one  of  the  representations  by  which  the  com- 
plaining subscriber  had  been  induced  to  ti^e  the  stock  was 
that  one  L.  H.  Mallory,  a  resident  for  many  years  of  the 
community  and  known  as  a  man  of  large  business  experience 
and  capacity,  and  a  successful  business  man,  had  subscribed 
for  five  thousand  shares  in  the  company,  whereas  in  truth  he 
was  given  the  stock  for  the  influence  of  his  name  in  procuring 
subscriptions.  In  speaking  of  this  feature  of  the  case  the 
court  said:  **The  fact  that  Mr.  Mallory  was  not  to  pay  for  his 
stock  was  concealed  from  the  appellee.  To  have  disclosed  it 
would  have  been  to  defeat  the  very  purpose  for  which  the 
five  thousand  shares  were  given  to  Mr.  Mallory.  We  have  no 
doubt  but  the  belief  that  Mr.  Mallory  had  subscribed  for  five 
thousand  shares  of  the  stock,  and  that  he  had  or  was  to  pay  for 
the  same,  operated  as  an  inducement  to  appellee  to  subscribe 
for  the  stock  and  execute  the  contract  in  question.  This  was 
such  a  fraud  as  cannot  have  the  approval  of  a  court  of  equity, 
and  for  which  the  contract  induced  by  it  should  be  canceled 
and  held  for  naught." 

In  the  case  at  bar  it  plainly  appears  that  the  sole  inducing 
cause  of  the  subscription  was  the  false  statements  as  to  the 
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connection  of  Mr.  Carlson  with  the  corporation  plaintiff — a 
man  in  whose  integrity  and  business  capacity  the  respondent 
placed  special  reliance.  We  think  it  clear  that  such  a  sub- 
scription could  be  rescinded  without  the  subscriber  averring 
or  proving  pecuniary  damage. 

(2)  The  second  contention  of  the  appellant,  that  the  re- 
spondent failed  to  rescind  promptly,  is  also,  we  think,  unten- 
able. The  evidence  shows  that  immediately  upon  discovering 
the  falsity  of  the  representations,  and  within  eight  days  of  the 
making  of  the  contract  of  subscription,  the  respondent  wrote 
to  the  president  of  the  company  repudiating  the  contract. 

(3)  Nor  do  we  think  that  the  appellant's  third  contention 
can  be  upheld.  The  letter  of  rescission  unequivocally  stated 
that  the  reason  for  this  action  on  the  part  of  the  respondent 
was  that  the  subscription  had  been  obtained  by  misrepresenta- 
tion and  fraud  on  the  part  of  the  company's  agent.  It  is  true 
that  the  specific  misrepresentations  complained  of  were  not 
enumerated,  and  that  no  reply  was  vouchsafed  by  the  wife  of 
the  respondent  to  a  letter  written  to  her  by  the  attorney  of  the 
appellant  inquiring  of  what  they  consisted.  But  the  most 
detailed  enumeration  of  those  representations  would  not  have 
made  the  attempted  rescission  more  unequivocal,  although  un- 
doubtedly the  possession  of  them  would  have  enabled  the 
plaintiff  to  form  an  opinion  as  to  whether  the  respondent's 
withdrawal  from  his  contract  was  justified.  The  appellant, 
however,  had  other  means  of  finding  out  what  these  repre- 
sentations were  inasmuch  as  they  were  made  by  its  own  agent, 
and  we  cannot  assume  that  the  agent  would  not  have  disclosed 
them  to  his  principal  upon  the  latter 's  demand.  In  the  case 
of  Savage  v.  Barilett,  78  Md.  561,  [28  Atl.  414],  speaking  of 
the  rights  of  a  stockholder  with  regard  to  a  corporation  to  the 
stock  of  which  he  has  subscribed,  induced  by  false  represen- 
tations, the  court  says:  **A  notice  to  the  company  that  he 
rescinds  the  subscription,  giving  the  reasons  therefor,  is 
suflScient." 

(4)  Nor  can  we  give  our  adherence  to  the  appellant's  fourth 
contention.  The  respondent  having  received  nothing  from 
the  appellant,  could  return  nothing.  The  appellant  had 
merely  undertaken  to  issue  a  certain  number  of  shares  of  stock 
upon  payment  of  the  balance  of  the  purchase  price.  While 
this  was  a  contingent  obligation  on  the  part  of  the  corpora- 
tion, it  was  ipso  facto  canceled  upon  the  rescission  by  the 


Digitized  by 


Google 


May,  1917.)    Vulcan  Pirb  Ins.  Co.  v.  JorqenS^i^.  769 

stockholder  of  liis  subscription,  and  the  corporation  was 
thereby  placed  in  the  same  position  as  if  stock  issued  by  it 
had  been  returned  by  the  subscriber.  The  argument  that  a 
certain  number  of  shares  had  been  ''set  aside"  for  the  sub- 
scriber, and  that  the  latter  therefore  had  received  something 
which  he  failed  to  return,  has  not  even  the  merit  of  plausi- 
bility. 

But  one  other  point  made  by  the  appellant  requires  men- 
tion. The  respondent's  wife  was  a  witness  at  the  trial  on  his 
behalf,  and,  over  the  objection  of  the  appellant,  was  permitted 
to  answer  affirmatively  the  following  question:  "Did  you  rely 
on  a  statement  of  Mr.  Harper  that  he  had  a  letter  from  Mr. 
Carlson  and  that  Mr.  Carlson  was  to  be  president  of  the 
Vulcan  Fire  Insurance  Company  prior  to  your  subscribing 
for  this  certificate  of  stock  t"  The  objection  was  that  the 
question  was  incompetent,  irrelevant,  and  immaterial,  and 
assumed  facts  not  in  evidence.  While  the  subscription  sought 
to  be  canceled  was  one  made  by  the  husband,  and  therefore 
ordinarily  it  would  be  immaterial  what  effect  the  representa- 
tions made  in  obtaining  it  had  upon  the  wife,  it  sufficiently 
appeared  that  the  wife  was  present  at  the  interview  between 
the  agent  and  her  husband  and  took  an  active  part  therein. 
The  company's  reply  to  the  letter  of  cancellation  was  ad- 
dressed to  her,  and  was  couched  in  such  terms  as  if  she  were 
the  active  head  of  the  marital  community  whose  funds  had 
been  invested  in  the  stock;  and  it  was  quite  apparent  from 
the  evidence  of  the  whole  transaction  that  when  the  com- 
pany's agent  in  his  efforts  to  sell  the  stock  to  the  respondent 
had  won  the  lady  over,  he  had  gained  three-fourths  of  the 
battle.  But  quite  apart  from  this  the  evidence  of  the  hus- 
band that  he  was  induced  by  the  agent's  untrue  representations 
to  enter  into  the  subscription  contract  was  uncontradicted,  so 
that  even  if  the  court  ought  not  to  have  permitted  this  ques- 
tion to  be  answered,  its  action  in  so  doing  cannot  be  held  to 
have  caused  any  prejudice  to  the  appellant. 

For  the  reasons  given  the  judgment  and  order  are  affirmed. 

Kerrigan,  J.,  and  Bichards,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  27,  1917. 

88  OftL  App.— 49 
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[Ciy.  No.  1656.    Third  Appellate  District.— May  80,  1917.1 

THE    PEOPLE    ex    rd.    HUGH    B.    BRADFORD,    etc.. 
Respondent,  v.  ANDRE  BARBIERE  et  al..  Appellants. 

Bedltqht  Abatement  Law  —  Forfeitures  and  Peocedube  —  Act  Con- 
stitutional.—The  "Rcdlight  Abatement  Law"  of  1913  (Stats. 
1913,  pp.  20-22),  which  in  its  general  object  is  no  different  from 
that  of  sections  315  and  316  of  the  Penal  Code,  and  which  differs  in 
A  general  sense  from  those  sections  onlj  in  that  its  design  was  to 
establish  a  summarj  method,  through  the  civil  processes  of  the  law, 
for  putting  a  stop  to  the  maintenance  of  houses  of  iU  fame  and 
other  places  where  acts  of  lewdness  and  prostitution  are  habituaUy 
practiced  and  carried  on  as  a  business,  is  a  valid  exercise  of  the 
police  power,  and  the  provisions  contained  in  such  act  as  to  for- 
feitures and  procedure  do  not  violate  anj  of  the  constitutional 
guaranties  of  property  owners. 

fo. — Nature  op  Action  Under  Statute  —  Use  of  Buhdino  for  Im- 
icoRAL  Purposes  —  Lack  op  Knowledge  of  Property  Owndu — 
The  action  authorized  hy  the  statute  is  in  rem,  or  against  the  prop- 
erty used  in  the  maintenance  of  the  nuisance,  as  well  as  in  personam, 
or  against  the  person  maintaining  it,  and  while,  therefore,  the 
owner,  having  no  actual  knowledge  of  the  business  carried  on  in 
his  building,  might  not  personally  be  bound  for  the  costs,  the  build- 
ing and  furniture  may  nevertheless  be  proceeded  against  and  sub- 
jected to  the  forfeitures  prescribed  by  the  statute. 

Id. — Disobedience  op  Order  of  Abatement— Contempt— Punishment. 
The  provision  of  the  statute  authorizing  the  punishment  as  for 
contempt  of  any  person  guilty  of  disobedience  to  the  order  of  abate- 
ment or  the  permanent  injunction  is  not  void,  because,  in  point 
of  severity,  it  conflicts  with  section  1218  of  the  Code  of  Civil  Pro- 
cedure, which  fixes  a  penalty  for  contempts  generally. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    Charles  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  P.  Talbot,  for  Appellants. 

Hugh  B.  Bradford,  District  Attorney,  and  J.  R.  Hughes, 
Assistant  District  Attorney,  for  Respondent. 

HART,  J. — This  action  was  instituted  against  the  respond- 
ents under  what  is  commonly  known  as  the  '*Redlight  Abate- 
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ment  Law/'  passed  by  the  legislature  of  1913,  and  entitled, 
''An  act  declaring  all  buildings  and  places  nuisances  wherein 
or  upon  which  acts  of  lewdness,  assignation  or  prostitution  are 
held  or  occur  or  which  are  used  for  such  purposes,  and  pro- 
viding for  the  abatement  and  prevention  of  such  nuisances 
by  injunction  and  otherwise."     (Stats.  1913,  pp.  20-22.) 

It  is  alleged  in  the  petition  that  the  respondents,  Andre 
Barbiere  and  Ernestine  Moreau,  are  the  owners,  respectively, 
and  in  severalty,  of  two  pieces  of  real  property,  upon  which 
there  stand  two  separate  buildings,  the  one  adjoining  the 
other,  situated  in  the  block  bounded  by  L  and  M  and  Second 
and  Third  Streets,  in  the  city  of  Sacramento.  It  is  charged 
that  the  respondent,  Moreau,  had,  previously  to  the  institution 
of  this  proceeding,  leased  to  one  of  the  fictitiously  named  re- 
spondents, whose  true  name  the  evidence  at  the  trial  disclosed 
to  be  Pugne  Maddalena,  for  the  term  of  one  year,  commencing 
January  1,  1915,  the  building  owned  by  her  and  above  re- 
ferred to,  together  with  the  furniture  therein  contained,  it 
being  expressly  provided  in  the  lease  that  said  building  and 
furniture  were  to  be  used  by  the  lessee  as  a  lodging-house; 
that,  at  the  time  this  action  was  brought,  on  August  12,  1915, 
and  for  some  time  prior  thereto,  said  premises  (referring  to 
both  pieces  described  in  the  petition)  **were  and  now  are  used 
for  the  purpose  of  lewdness,  assignation,  and  prostitution,  and 
said  property  and  said  buildings  were  and  now  are  a  nuisance 
under  the  laws  of  the  state  of  California;  that  there  is  on 
said  property  a  common  passageway  from  one  property  to 
the  other  and  from  one  building  to  the  other  erected  upon 
said  property  and  used  by  the  occupants  of  each  building." 

The  petition  alleges  that  the  respondent,  Angelo  Plores,  **is 
the  owner  of  the  furniture,  fixtures,  and  other  movable  prop- 
erty situated  in  said  building  described  herein  and  owned  by 
the  said  respondent,  Andre  Barbiere,"  and  that  certain  ficti- 
tiously named  persons  are  the  owners  of  the  furniture,  fix- 
tures, and  other  movable  property  situated  in  the  building 
alleged  to  be  owned  by  the  said  Moreau,  **and  that  said  furni- 
ture, fixtures,  etc.,  are  used  in  conducting,  maintaining,  aid- 
ing, and  abetting  said  nuisance,"  etc. 

The  respondents,  Barbiere  and  Moreau,  by  their  joint  an- 
swer, admitted  their  ownership,  respectively,  of  the  two  pieces 
of  property  described  in  the  complaint,  but  denied  that  said 
properties,  either  singly  or  together,  were  used  for  purposes 
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of  lewdness  or  prostitution.  Moreau  admits  the  lease  of  her 
premises  to  the  said  Maddalena  as  alleged  in  the  complaint, 
but  denies  that  said  Maddalena  at  any  time  used  the  premises 
or  any  part  thereof  or  the  furniture  therein  contained  for  the 
purposes  of  prostitution  assignation,  or  lewdness  of  any  kind 
or  character. 

The  respondent,  Pugne  Maddalena,  answering  the  complaint 
for  herself,  admits  the  making  of  the  lease  mentioned  above, 
and  that,  as  lessee  under  said  instrument,  she  occupied  the 
premises  and  building  belonging  to  the  said  Moreau,  but  denies 
that  she  at  any  time  used  said  premises  or  building,  or  any 
part  thereof,  for  the  purpose  of  carrying  on  or  conducting  the 
business  of  prostitution  or  that  any  acts  of  lewdness  of  any 
character  were  practiced  therein.  She  admits  that  there  ex- 
ists a  passageway  between  the  property  occupied  by  her  and 
the  property  of  Barbiere,  by  means  of  which  persons  may  pass 
from  one  of  the  said  buildings  to  the  other,  but  denies  that 
said  passageway  is  or  ever  was  used  "by  the  occupants  of  said 
building  or  at  all." 

The  court's  findings  and  conclusions  of  law  were  in  accord 
with  the  charges  set  forth  in  the  complaint,  and  judgment  was 
thereupon  entered  as  follows:  That  the  two  several  premises 
described  in  the  complaint  had  been  and,  at  the  time  of  the 
issuance  of  the  injunction  pendente  lite,  were  being  used  for 
the  purposes  of  prostitution  and  assignation ;  that  said  prem- 
ises as  so  maintained  and  conducted  constitute  a  public  nui- 
sance; that  the  temporary  injunction  be  made  permanent, 
perpetually  abating  said  nuisance;  that  the  premises  or  the 
buildings  be  closed  for  the  period  of  one  year,  unless  other- 
wise ordered  by  the  court,  and  that  the  furniture,  fixtures,  etc., 
which  it  was  found  were  used  in  the  building  of  Moreau  for 
the  purpose  of  carrying  on  the  business  of  prostitution,  etc., 
be  sold,  in  accordance  with  the  terms  of  the  statute  under 
which  this  proceeding  was  instituted  and  is  prosecuted. 

Subsequently  to  the  entry  of  the  judgment,  the  court  upon 
the  application  of  the  said  Barbiere  and  Moreau,  and  the  filing 
by  them  of  a  bond,  conditioned  as  prescribed  by  section  9  of 
the  statute,  ordered  that  the  premises  alleged  in  the  com- 
plaint to  be  owned  by  Barbiere  in  severalty  be  delivered  to  said 
Barbiere  and  ^loreau,  and  that  "the  aforesaid  order  of  abate- 
ment be  canceled,  so  far  as  the  same  may  relate  to  the  said 
property." 
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This  appeal  is  prosecuted  from  the  judgment  by  the  re- 
spondents, Barbiere,  Moreau,  and  Maddalena. 

The  points  first  presented  and  discussed  by  the  appellants 
are  in  disparagement  of  the  constitutional  integrity  of  the  act 
under  which  this  proceeding  was  inaugurated  and  prosecuted. 
It  is  claimed  that  the  act  contravenes  the  mandates  of  the 
fourteenth  amendment  to  the  federal  constitution,  in  that 
the  eflPect  of  the  authority  or  power  vested  in  the  court  by 
the  act  to  order  a  building,  found  to  be  used  for  the  inhibited 
purposes,  to  be  closed  and  not  to  be  used  for  the  period  of 
one  year,  is,  when  exercised,  to  deprive  the  owner  of  such 
property  thereof  without  due  process  of  law.  In  connection 
with  the  point  thus  stated,  appellants  assail  the  act  upon  other 
constitutional  grounds,  claiming  that  the  penalties  or  conse- 
quences authorized  by  its  provisions  to  be  visited  upon  those 
setting  its  mandates  at  defiance  are  unreasonably  harsh  and 
severe.  It  is  further  contended  that  the  provision  of  the  act 
authorizing  the  punishment  as  for  contempt  of  any  person 
guilty  of  disobedience  to  the  order  of  abatement  or  the  per- 
manent injunction  is,  for  reasons  to  be  hereafter  briefly 
noticed,  void  and  not  enforceable. 

Other  specific  points  made  will  be  stated  as  we  take  them 
up  for  consideration. 

The  first  section  of  the  act  in  question  defines  or  describes 
the  persons  and  buildings  coming  within  the  purview  of  its 
provisions  and  inhibitions. 

The  second  section  provides:  ** Every  building  or  place  used 
for  the  purpose  of  lewdness,  assignation  or  prostitution  and 
every  building  or  place  wherein  or  upon  which  acts  of  lewd- 
ness, assignation,  or  prostitution  are  held  or  occur,  is  a  nui- 
sance which  shall  be  enjoined,  abated  and  prevented  as  here- 
inafter provided,  whether  the  same  be  a  public  or  a  private 
nuisance.** 

The  third  section  provides  that  whenever  there  is  reason 
to  believe  that  such  nuisance  is  maintained  or  exists  in  any 
county  or  city  and  county,  the  district  attorney  of  such  county 
must,  in  the  name  of  the  people,  or  any  citizen  of  the  state 
residing  in  such  county  may  in  his  own  name,  maintain  an  ac- 
tion in  equity  to  abate  and  perpetually  enjoin  the  person 
maintaining  such  nuisance,  and  the  owner  or  lessee  or  agent 
of  the  place  or  building  where  such  nuisance  exists  from  main- 
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taining  and  permitting  the  nuisance  to  be  maintained  or  con- 
tinued. 

Section  4  provides  that,  when  the  existence  of  such  nuisance 
is  shown  by  a  verified  complaint  or  an  affidavit,  the  court  or 
judge  may  issue  a  temporary  injunction  for  its  abatement. 

Section  6  reads:  **Any  violation  or  disobedience  of  either 
any  injunction  or  order  expressly  provided  for  by  this  act 
shall  be  punished  as  a  contempt  of  court  by  a  fine  of  not  less 
than  two  hundred  dollars  nor  more  than  one  thousand  dollars, 
or  by  imprisonment  in  the  county  jail  for  not  less  than  one 
month  nor  more  than  six  months,  or  by  both  such  fine  and 
imprisonment.** 

The  seventh  section  provides  that,  when  the  existence 
of  the  nuisance  has  been  established  in  the  action,  ''an  order 
of  abatement  shall  be  entered  as  a  part  of  the  judgment  in  the 
case,  which  order  shall  direct  the  removal  from  the  building 
or  place  of  all  fixtures,  musical  instruments  and  movable 
property  used  in  conducting,  maintaining,  aiding  or  abetting 
the  nuisance,  and  shall  direct  the  sale  thereof  in  the  manner 
provided  for  the  sale  of  chattels  under  execution,  and  the 
effectual  closing  of  the  building  or  place  against  its  use  for 
any  purpose,  and  so  keeping  it  closed  for  a  period  of  one 
year,  unless  sooner  released,  as  hereinafter  provided.  While 
such  order  remains  in  effect  as  to  closing,  such  building  or 
place  shall  be  and  remain  in  the  custody  of  the  court." 

The  eighth  section  provides  for  the  disposition  of  the  pro- 
ceeds of  the  sale  of  the  chattels,  the  same  to  be  used  in  the 
payment  of  the  fees  and  costs  accruing  by  reason  of  the  action 
and  the  sale,  and  the  balance,  if  there  be  any  after  the  fees 
and  costs  are  paid,  to  be  turned  over  to  the  owner  of  the  prop- 
erty sold. 

The  ninth  section  provides  that  if  the  owner  of  the  build- 
ing or  premises  has  not  been  guilty  of  any  contempt  of  court 
in  the  proceedings,  and  appears  and  pays  all  costs,  fees,  and 
allowances  which  are  a  lien  on  the  building  or  place,  and  files 
a  bond  in  full  value  of  the  property,  to  be  ascertained  by 
the  court,  with  satisfactory  sureties,  "conditioned  that  he  will 
immediately  abate  any  such  nuisance  that  may  exist  at  such 
building  or  place  and  prevent  the  same  from  being  established 
or  kept  thereat  within  a  period  of  one  year  thereafter,  the 
court,  or  judge  thereof,  may,  if  satisfied  with  his  good  faith, 
order  the  premises,  closed  under  the  order  of  abatement,  to  be 
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delivered  to  said  owner,  and  said  order  of  abatement  canceled 
BO  far  as  the  same  may  relate  to  said  property.  •  •  •  " 

The  legislation  with  which  we  are  here  concerned  involves 
an  attempt  at  the  treatment  of  a  sociological  problem  whose 
solution  has  puzzled  the  best  thought  of  mankind  from  the 
beginning  of  organized  society,  if  not  from  the  beginning  of 
the  world.  Whether  by  human  legislation  the  permanent  or 
even  partial  correction  of  the  evil  sought  to  be  stamped  out 
by  the  law  may  be  accomplished  is  not  a  question  of  pertinent 
discussion  here.  All  that  is  required  of  us  in  the  considera- 
tion of  this  appeal  is  to  ascertain  and  determine,  in  the  first 
place,  whether  the  act  in  question  constitutes  a  valid  exercise 
of  legislative  power,  and  if  so,  whether,  in  the  second  place, 
the  specific  methods  employed  for  the  concrete  application  of 
such  power  are  valid  or  otherwise. 

The  general  object  of  the  legislation  involved  in  the  said 
act  is,  it  is  obvious,  no  different  from  that  of  certain  penal 
statutes  which  have  been  upon  the  pages  of  our  law  books  for 
many  years.  Sections  315  and  316  of  the  Penal  Code  declare 
is  to  be  a  misdemeanor  for  any  person  to  keep  or  reside  in  a 
house  of  ill  fame  in  this  state,  resorted  to  for  purposes  of 
prostitution  or  lewdness,  or  to  keep  a  disorderly  house,  or 
any  house  for  the  purpose  of  assignation  or  prostitution. 
And  the  last-named  section  further  places  a  ban  upon  the 
act  of  letting  or  leasing  property  to  another,  where  the  owner 
of  the  property  knows  that  the  same  is  to  be  used  for  the 
purpose  of  assignation  or  prostitution,  and  makes  such  act 
a  misdemeanor. 

The  abatement  act  is  only  in  furtherance  of  the  policy  of 
the  state  as  established  by  the  sections  of  the  Penal  Code  above 
adverted  to,  and  differs  in  a  general  sense  from  those  sections 
only  in  that,  unlike  those  sections,  its  design  was  to  establish 
a  summary  method,  through  the  civil  processes  of  the  law,  for 
putting  a  stop  to  the  maintenance  of  houses  of  ill  fame,  as 
that  designation  is  commonly  understood,  and  other  like  places, 
where  acts  of  lewdness  and  prostitution  are  habitually  prac- 
ticed and  carried  on  as  a  business.  The  act,  in  other  words, 
represents  only  the  concrete  application  of  the  state's  power 
of  police,  and,  preferably  to  the  courts  of  criminal  jurisdic- 
tion, invokes  the  aid  of  the  civil  courts  as  the  most  certain 
instrumentality  for  the  suppression  of  an  evil  which  has  been 
by  the  legislature  deemed  of  so  pernicious  a  nature,  in  its 
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effect  upon  society,  as  to  have  actuated  that  body  in  de- 
nouncing its  practice  as  a  public  crime.  That  it  is  within  the 
competence  of  legislative  authority  to  invest  the  civil  courts 
with  such  power  or  jurisdiction,  is  an  unquestioned  and  un- 
questionable proposition,  and,  in  assigning  to  the  equity  side 
of  our  courts  the  exercise  of  that  power,  the  legislature  acted 
with  manifest  wisdom,  since,  by  reason  of  their  peculiar  con- 
stitution and  the  nature  of  their  remedial  power,  the  equity 
courts  may,  with  an  alacrity  equal  to  the  efiBcacy  of  the  opera- 
tion of  their  judicial  pronouncements,  afford  the  relief  to 
which  the  public  are  entitled  under  the  act  under  whose  pro- 
visions this  proceeding  was  initiated  and  its  object  consum- 
mated in  the  court  below.  But  the  power  in  a  court  of  equity 
to  abate  nuisances,  whether  public  or  private,  has  always  been 
among  the  most  conspicuous  of  the  legal  attributes  of  that 
tribunal,  and  the  power  specially  conferred  upon  it  by  the 
act  in  question  is  new  or  novel  to  that  forum  in  this  state  only 
in  the  nature  of  the  particular  subject  to  which  it  is  thus 
authorized  to  be  applied.  The  remedy  provided  is  as  ancient 
as  chancery  itself,  and  the  fact  that  the  particular  nuisance 
against  the  maintenance  or  existence  of  which  the  act  author- 
izes equity  to  apply  the  force  of  its  remedial  power  is  itself 
a  crime  and  a  law  remedy  thus  provided  for  its  extinction  is 
no  argument  against  the  legality  or  even  propriety  of  placing 
it  within  the  cognizance  of  that  jurisdiction.  Quite  to  the 
contrary,  the  fact  that  the  act  of  maintaining  the  nuisance 
is  itself  a  crime,  which  would,  if  it  were  not  in  and  of  itself 
already  one,  class  it  as  a  nuisance  per  se,  furnishes  the  most 
forcible  reason  for  authorizing  the  interposition  of  equity,  to 
the  end  that  its  suppression  may  speedily  and  effectually  be 
accomplished — ^a  result  which  experience  has  demonstrated 
may  not  be  expected  from  the  courts  of  criminal  jurisdiction, 
whose  proceedings,  more  from  the  system  itself  than  from  the 
course  of  the  ministers  of  the  law  in  conducting  those  tribunals, 
are  too  often  characterized  by  delays  and  mistrials,  and  whose 
judgments  involve  only  the  imposition  of  mere  penalties  with- 
out, as  is  more  frequently  true  than  not,  having  the  effect 
of  permanently  abating  the  nuisance  itself. 

The  only  question,  then,  that  can  arise  with  respect  to 
such  legislation  as  is  involved  in  the  act  in  question  is  whether 
the  consequences  of  the  power  conferred,  when  exercised  and 
applied,  ftre  violative  of  th^  constitutional  guaranties  of  the 
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owners  of  the  property  affected  by  a  decree  granted  under 
the  act  We  cannot  say  that  such  is  the  case.  Indeed,  sim- 
ilar and  even  identical  legislation  has  been  in  other  jurisdic- 
tions painstakingly  examined  and  upheld  as  against  the  very 
constitutional  objections  urged  against  the  statute  in  the  case 
at  bar. 

So  far  as  we  are  aware,  Iowa  was  the  first  state  to  adopt  a 
statute  such  as  the  one  before  us.  There  has  been  cited  here 
no  decision  of  the  supreme  court  of  that  state  in  which  the 
act  has  been  considered.  But  Iowa  has  liquor  and  cigarette 
laws,  whose  general  purpose  is  precisely  and  whose  provisions 
as  to  forfeiture,  etc.,  are  substantially  the  same  as  are  those 
of  the  statute  under  consideration,  and  they  have  been  sus- 
tained as  a  valid  exercise  of  the  police  power.  (See  Judge  v. 
Krtbs,  71  Iowa,  183,  [32  N.  W.  324] ;  Tuttle  v.  Bunting,  147 
Iowa,  153,  [125  N.  W.  844] ;  Hodge  v.  Muscatine  County,  121 
Iowa,  482,  [104  Am.  St.  Rep.  304,  67  L.  R.  A.  624,  96  N.  W. 
968] ;  196  U.  S.  276,  [49  L.  Ed.  477,  25  Sup.  Ct.  Rep.  237].) 

In  the  states  of  Minnesota,  Nebraska,  and  Washington,  how- 
ever,  where  precisely  similar  statutes  exist,  said  statutes  have 
been  considered  by  the  higher  courts  of  those  states  under 
objections  urged  against  their  validity  for  exactly  the  same 
reasons  that  are  urged  against  the  validity  of  the  statute 
before  us. 

In  Staie  v.  Oilbert,  126  Minn.  95,  [147  N.  W.  953],  the 
supreme  court  of  Minnesota,  reviewing  the  abatement  statute 
of  that  state,  has  this  to  say,  quoting  from  the  syllabi  of  the 
opinion:  **The  act  is  not  invalid,  as  entailing  unconstitutional 
forfeitures  of  estate  upon  conviction  for  an  offense,  the  legis- 
lature having  power  to  provide  for  specific  forfeitures  for 
specific  acts,  including  total  destruction,  in  a  proper  case,  of 
property  per  se  innocent;  nor  does  it  authorize  summary  for- 
feitures and  penalties  without  sufBcient  notice  and  hearing. 
The  act,  in  its  remedial  details,  as  well  as  in  its  general  pur- 
pose, is  a  proper  exercise  of  the  police  power,  under  the  test 
that  a  police  measure  must  fairly  tend  to  accomplish  the  pur- 
pose of  its  enactment,  and  must  not  go  beyond  the  reasonable 
demands  of  the  occasion." 

In  State  v.  Jerome,  80  Wash.  261,  [141  Pac.  753],  the 
supreme  court  of  Washington  holds  that  the  abatement  law 
of  that  state  is  a  valid  exercise  of  the  police  power,  and  that 
the  provisions  therein  contained,  which  are  similar  to  those 
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in  our  law,  as  to  forfeitures  and  procedure  in  no  way  contra- 
vene the  constitutional  rights  or  guaranties  of  owners  of  the 
property  upon  which  the  decree  authorized  by  the  act  is  in- 
tended to  operate. 

In  8iai$  v.  Fanning,  96  Neb.  123,  [147  N.  W.  215],  the 
supreme  court  of  Nebraska,  having  under  consideration  the 
abatement  law  of  that  state,  said,  among  other  things:  ''It  is 
urged  that  the  law  is  unconstitutional  and  void  for  a  number 
of  reasons  assigned,  among  others,  that  it  deprives  a  citizen 
of  his  property  without  trial  by  jury,  and  without  due  process 
of  law,  and  is  a  denial  of  the  equal  protection  of  the  law.  The 
powers  of  a  court  of  equity  to  abate  nuisances  and  to  deprive 
persons  of  property  used  in  the  perpetration  thereof  have  ex- 
isted for  centuries,  and  have  been  exercised  in  this  state  since 
its  organization.  Before  the  enactment  of  the  statute  under 
which  these  proceedings  are  brought,  this  power  was  exerted 
in  the  case  of  Siefert  v.  DUlon,  83  Neb.  322,  [131  Am.  St. 
Kep.  642,  17  Ann.  Cas.  1126,  19  L.  R.  A.  (N.  S.)  1018,  119 
N.  W.  686],  to  close  up  a  bawdy-house  as  a  nuisance,  and  to 
prevent  its  use  for  such  purpose  in  the  future.  The  provisions 
of  the  Bill  of  Rights  with  respect  to  trial  by  jury  have  no 
application  to  remedies  in  courts  of  equity  existing  at  the  time 
of  its  adoption  (Littleton  v.  Fritz,  65  Iowa,  488,  [54  Am.  Rep. 
19,  22  N.  W.  641]),  and  in  such  cases  due  process  of  law  is 
observed  by  using  the  equitable  remedies  existing  concurrent 
with  the  strictly  legal  one  of  trial  by  jury,  or  those  provided 
by  statute  law  which  afford  notice  and  an  opportunity  to 
defend." 

We  are  satisfied  with  the  conclusion  declared  in  the  above 
cases  and  the  reasons  upon  which  it  is  predicated,  and  both 
the  conclusion  and  the  reasons  therefor  have  cogent  and, 
indeed,  direct  application  to  the  case  here. 

But  it  Ib  contended  that  neither  the  owner  of  a  building 
which  has  been  declared  a  nuisance  under  the  statute  nor 
the  building  itself  can  be  bound  by  the  adjudication  unless 
such  owner  has  knowledge  that  such  building  has  been  and  is 
being  used  for  purposes  interdicted  by  the  statute,  and  that  it 
is  not  shown  here  tiiat  the  owners  of  the  buildings  had  knowl- 
edge of  the  character  of  the  illicit  uses  to  which  they  were 
being  put  The  action  authorized  by  the  statute  is  w  rem,  or 
against  the  property  used  in  the  maintenance  of  the  nuisance, 
as  well  as  in  personam,  or  against  the  person  maintaining  H^ 
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and  while,  therefore,  the  owner,  having  no  actual  knowledge 
of  the  character  of  the  business  carried  on  in  his  building, 
might  not  personally  be  bound  for  the  costs,  the  building  and 
furniture  may  nevertheless  be  proceeded  against  and  subjected 
to  the  forfeitures  prescribed  by  the  statute.  If,  therefore,  a 
building  or  other  property  is  so  used  as  to  make  it  a  nuisance 
under  the  statute,  the  nuisance  may  be  abated  and  the  prop- 
erty, if  personal,  confiscated,  and  if  real,  subjected  to  the  con- 
sequences of  reasonable  forfeitures,  notwithstanding  that  the 
owner  had  no  knowledge  that  it  was  used  for  the  unlawful 
purpose  constituting  the  nuisance.  {Commonwealth  v.  Howe, 
13  Gray  (Mass.),  26;  Hodge  v.  MtLscatine  County,  121  Iowa, 
482,  [104  Am.  St.  Rep.  304,  67  L.  R.  A.  624,  96  N.  W.  968]  ; 
Staie  V.  OUhert,  126  Minn.  95,  [147  N.  W.  953] ;  State  v. 
Fanning,  96  Neb.  128,  [147  N.  W.  215] ;  Tenement  House  De- 
partmeni  v.  McDevitt,  215  N.  T.  150,  [Ann.  Cas.  1917A,  455, 
109  N.  E.  88].)  But  it  has  been  held  that  "the  owner  of 
property  is  presumed  to  know  the  business  conducted  there- 
on." {Hodge  v.  Muscaiine  County,  121  Iowa,  482,  [104  Am. 
St  Rep.  304,  67  L.  R.  A.  624,  96  N.  W.  968] ;  196  U.  S.  276, 
[49  L.  Ed.  477,  25  Sup.  Ct.  Rep.  237] ;  State  v.  GUbert,  126 
Minn.  95,  [147  N.  W.  953].) 

In  the  instant  case,  however,  we  are  justified  in  saying  that 
a  fair  and  reasonable  inference  arises  from  the  evidence  that 
both  Barbiere  and  Moreau  knew  at  all  times  of  the  immoral 
uses  to  which  the  condemned  buildings  were  being  put. 

It  is  further  contended  that,  because  in  point  of  severity 
there  is  a  conflict  between  the  provisions  of  the  abatement  law 
prescribing  a  penalty  as  for  contempt  for  the  violation  of  any 
injunction  or  order  authorized  thereunder  and  section  1218  of 
the  Code  of  Civil  Procedure,  fixing  a  penalty  for  contempts 
generally,  the  former  provision  is  invalid,  and  it  is  argued 
that  said  provision  is  so  connected  with  the  entire  act  as  that 
the  necessary  effect  of  its  invalidity  is  to  render  the  act  as 
a  whole  void  and  nugatory.  The  contention  is  obviously  un- 
tenable and  the  argument  likewise  fallacious.  Assuming  for 
the  purposes  of  the  argument  that  the  section  is  void  for  the 
reason  advanced,  it  is  as  clear  as  any  proposition  may  be  made 
that  the  provision  (section  6)  of  the  abatement  law  relative 
to  contempts  is  entirely  independent  of  and  severable  from 
the  other  parts  of  the  statute,  which  are  clearly  valid,  and 
that  the  valid  parts  are  capable  of  enforcement  so  as  to  effectu- 
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ate  the  paramount  object  of  the  statute  with  the  section  thereof 
relating  to  contempts  of  the  court's  adjudications  or  orders 
entirely  eliminated  therefrom.  In  other  words,  section  6  and 
the  other  parts  of  the  statute  are  not  interdependent,  or 
the  latter  dependent  for  its  validity  upon  the  former,  section 
6  merely  furnishing  a  remedy  for  the  more  effectual  enforce- 
ment of  all  the  terms  of  the  court's  decree  under  the  law — 
a  remedy  which,  were  it  not  specially  provided  by  the  statute 
itself,  would  be  supplied  by  the  very  section  of  the  Code  of 
Civil  Procedure,  with  whose  provisions  it  is  here  claimed 
section  6  of  the  abatement  law  conflicts.  But  we  do  not 
acquiesce  in  the  view  that  section  6  of  the  abatement  law 
either  affects  or  is  affected  by  the  code  section  referred  to. 
We  know  of  no  constitutional  limitation  upon  the  right  of  the 
legislature  to  fix  reasonable  penalties  for  contempts  of  the 
judgments,  decrees,  orders,  or  processes  of  courts  of  justice, 
and,  in  admeasuring  such  punishments,  to  assign,  as  it  may 
do  and  has  done  in  cases  of  public  crime,  to  certain  acts  of 
contempt  a  greater  or  less  penalty  than  is  annexed  to  others, 
according  to  the  nature  of  the  contempt  with  respect  to  the 
subject  matter  of  the  adjudication  violated  and  the  conse- 
quences of  such  violation  to  the  public  or  to  individual  rights. 
If,  however,  the  effect  of  the  conflict  is  to  destroy  the  force 
or  validity  of  the  one  or  the  other  of  the  two  provisions,  it  is 
the  section  of  the  code  and  not  that  of  the  abatement  law 
which  is  thus  affected,  since  the  latter  is  the  later  legis- 
lative expression  upon  the  subject. 

The  last  point  to  which  attention  will  be  given  is  that  the 
evidence  fails  to  support  the  conclusion  of  the  trial  court,  as 
embodied  in  its  findings  of  fact,  that  the  building  owned  by 
Barbiere  was  used  in  connection  with  the  building  of  Moreau 
for  the  immoral  purposes  described  in  the  complaint.  It  is 
not  considered  necessary  to  present  herein  a  detailed  statement 
of  the  testimony  upon  this  point,  or  any  extended  synopsis 
thereof,  to  show,  as  a  careful  examination  of  the  testimony 
has  convinced  us  is  true,  that  this  point  is  not  well  founded. 
It  is  sufBcient  to  say  that  it  was  clearly  made  to  appear  that 
there  was  a  common  passageway  maintained  from  the  Bar- 
biere building  to  the  Moreau  building,  through  and  by  means 
of  which  entrance  to  both  buildings  was  habitually  effected 
by  those  entering  therein,  and  that  said  passageway  was 
through  the  saloon  in  the  Barbiere  building,  thence  to  the 
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apartments  maintained  by  the  Maddalena  woman  in  the 
Morean  building.  The  fact  is,  as  the  evidence  shows,  that 
the  respondent  who  is  designated  in  the  complaint  as  ''Ernes- 
tine Moreau**  is  the  wife  of  the  respondent,  Barbiere,  and, 
as  seen,  the  testimony  appears  to  show  that  the  two  buildings, 
the  one  owned  by  Barbiere  and  the  other  by  his  wife,  are  so 
connected  together  and  attached  to  each  other  that  the  two 
may  be  used  as  one  building ;  that  Barbiere,  as  seen,  conducted 
a  saloon  in  his  building,  while  the  other  building,  as  conducted 
by  Maddalena,  was  used  for  the  purpose  of  prostitution  and 
assignation;  that  visitors  to  the  Maddalena  apartments  en- 
tered said  apartments  through  the  entrance  passing  through 
the  saloon.  Moreover,  from  the  whole  record  and  the  general 
situation  as  presented,  it  is  fairly  inferable  that  the  entrance 
into  the  Maddalena  apartments  through  the  saloon  was  main- 
tained not  alone  for  the  purpose  of  providing  for  the  visitors 
and  inmates  easy  and  unobserved  access  to  the  Maddalena 
apartments,  which  the  evidence  plainly  enough  shows  were 
conducted  as  a  place  of  prostitution,  but  also  for  the  purpose 
of  readily  furnishing  the  inmates  of  and  frequenters  to  the 
apartments  with  liquors  and  wines,  and  of  f acilit  ting  the  sale 
of  those  articles  by  Barbiere  to  those  persons. 

There  is,  in  brief,  testimony  of  numerous  circumstances 
tending  to  establish  the  proposition  that  the  saloon  business 
of  Barbiere  and  the  assignation  apartments  of  Maddalena  were 
used  to  facilitate  the  business  of  each;  but  we  need  not  take 
the  time  and  space  to  recite  them  herein.  We  are  satisfied 
that  both  buildings  were  used  for  the  illicit  purposes  de- 
nounced by  the  statute. 

The  record  has  discovered  to  us  no  reason  for  molesting  the 
judgment,  and  it  is  accordingly  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[Oiy.  No.  1659.    Third  Appellate  Distriet.— Haj  80,  1917.] 

P.  P.  MARSHALL,  Respondent,  v.  RANSOME  CONCRETE 
COMPANY,  Defendant;  SOUTHWESTERN  SURETY 
INSURANCE  CO.  (a  Corporation),  AppeUant 

^OBKMiN'8  Compensation  Act — BsDuonoN  of  LuBnJTT — Suboigal 
Operation — Inabilitt  to  Pbooubs. — ^An  insurance  carrier  ia  not 
entitled  to  have  an  award  of  compensation  made  bj  the  Industrial 
Accident  Commission  reduced  or  discontinued  on  the  ground  that 
the  injured  person  refused  or  declined  to  undergo  a  surgical  opera- 
tion which  would  relieve  the  disability,  in  the  absence  of  any  show- 
ing that  he  had  the  means  to  alleviate  his  situation,  or  that  the 
refusal  was  the  result  of  his  own  negligence,  and  where  it  is  shown 
that  he  had  on  two  different  occasions  submitted  to  an  operation 
with  but  little,  if  anj,  benefit 

OCd.^ — Injuries  pbom  Negugenob  —  Mitioation  —  Cabb  Beqxtibed. — On^ 
who  has  suffered  personal  injuries  through  the  negligence  or  wrongs 
ful  acts  of  another  is  bound  to  exercise  reasonable  care  and  dili- 
gence to  avoid  loss  and  to  minimize  the  consequences  of  the  injury, 
and  he  cannot  recover  for  so  much  of  his  damage  as  results  from  his 
failure  so  to  do,  but  he  is  not  required  to  take  the  best  care  of  his 
injuries,  nor  to  employ  the  means  best  adapted  to  heal  them,  ii 
being  sufficient  if  he  acts  in  good  faith  and  with  due  diligeneay 
and  exercises  ordinary  care  and  reasonable  or  ordinary  prudence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  P.  Hatton,  Qus  L.  Baraty,  and  Hartley  F.  Peart, 
for  Appellant. 

Landreth  &  Patten,  for  Respondent 

Christopher  M.  Bradley,  for  Industrial  Accident  Commis- 
sion. 

BURNETT,  J.— On  the  seventh  day  of  March,  1913,  at 
Sacramento,  the  applicant,  F.  P.  Marshall,  was  seriously  in- 
jured by  the  falling  of  a  concrete  tower.  He  was  an  employee 
of  the  Ransome  Concrete  Company,  and  there  is  no  dispute 
that  he  became  subject  to  the  provisions  of  the  Workmen's 
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Compensation  Act.  Appellant  was  the  insurance  carrier,  and 
it  paid  him  sixty-five  per  cent  of  his  average  weekly  wages  from 
the  eighth  day  after  the  injury  up  to  the  eleventh  day  of  Sep- 
tember, 1914,  when  appellant  concluded  that  the  disability 
was  not  more  than  fifty  per  cent  of  total,  and  it  paid  com- 
pensation at  the  rate  of  $9.37  per  week  up  to  and  including 
the  ninth  day  of  January,  1915,  when  further  payments  were 
discontinued.  On  February  2,  1915,  Marshall  filed  with  the 
Industrial  Accident  Commission  his  application  for  adjust- 
ment of  his  claim  for  further  compensation.  The  claim  was 
resisted  on  the  grounds :  1.  That  the  Industrial  Accident  Com- 
mission had  no  jurisdiction  over  a  controversy  arising  out 
of  an  accident  which  occurred  on  March  17,  1913;  and,  2. 
''That  it  would  be  possible  by  an  operation  to  reduce  the  rate 
of  disability  to  twenty-five  i)er  cent  of  total  and  inasmuch 
as  applicant  refuses  to  have  such  operation  performed  at  his 
own  expense,  he  is  responsible  for  and  willfully  contributes 
to  whatever  disability  now  exists  in  excess  of  twenty-five  per 
cent  of  total  disability." 

These  objections  were  carefully  considered  by  the  Industrial 
Accident  Commission,  as  shown  by  the  evidence  taken  and 
by  the  opinion  filed  in  the  cause.  As  to  the  question  of  juris- 
diction, attention  was  called  to  the  provision  in  the  law  of 
1913  conferring  upon  the  Industrial  Accident  Commission  all 
the  duties,  liability,  authority,  powers,  and  privileges  there- 
tofore conferred  upon  the  industrial  accident  board,  and  it 
may  be  said  that  there  is  no  further  contention  as  to  this 
question. 

As  to  the  other  point  the  commission  declared:  ''The  Rose- 
berry  act  limits  the  medical  and  surgical  service  to  cure  and 
relieve  to  the  sum  of  one  hundred  dollars,  and  for  that  reason 
this  commission  has  no  power  to  require  medical  or  surgical 
treatment  in  excess  of  said  one  hundred  dollars ;  but  the  act 
also  nowhere  confers  upon  the  commission  power  to  compel 
an  injured  employee  to  undergo  an  operation  and  to  bear  the 
cost  and  expense  of  medical  or  surgical  treatment  for  the  same, 
even  for  his  own  cure.**  The  commission  furthermore  pro- 
ceeded to  consider  the  extent  of  the  liability  of  the  insurance 
carrier  in  the  premises,  the  amount  already  paid  and  the  bal- 
ance of  the  unpaid  liability,  and  it  concluded  that  the  only 
method  available  for  the  insurance  carrier  to  reduce  its  lia- 
bility was  to  reduce  the  disability.    The  commission,  reiter- 
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ating  its  position  that  it  is  powerless  to  compel  either  party 
to  follow  the  suggestion,  earnestly  recommended  that  the 
insurance  carrier  proffer  the  proposed  operation  to  applicant 
at  its  own  cost  and  that  the  applicant  accept  the  offer.  Finally 
it  was  said:  ''Before  applicant  submits  to  an  operation,  if 
tendered,  this  commission  desires  to  have  further  surgical 
advice  in  relation  to  the  feasibility  of  such  operation."  Two 
days  thereafter  the  commission  filed  its  findings  of  fact  and 
made  its  award,  directing  the  defendants,  and  each  of  them, 
to  pay  to  F.  P.  Marshall,  as  a  partial  disability  indemnity 
because  of  said  injury,  ''the  sum  of  nine  dollars  and  thirty- 
seven  cents  per  week  for  each  and  every  week  from  and 
beginning  with  the  tenth  day  of  January,  1915,  until  the  ter- 
mination of  said  disability  or  the  further  order  of  this  com- 
mission." 

An  application  to  the  superior  court  of  Sacramento  County 
to  review  said  award  was  made  by  the  Insurance  Company 
and  therein  said  award  was  afSrmed,  and  we  have  before  us 
an  appeal  from  the  judgment  of  that  court. 

The  particular  finding  of  fact  by  the  commission  which  has 
given  rise  to  the  discussion  is  as  follows:  "That  the  present 
disability  of  the  applicant  can  be  greatly  relieved  by  a  surgical 
operation,  the  risk  of  which  is  inconsiderable  in  view  of  the 
seriousness  of  the  disability.  That  the  defendants  are  enti- 
tled, if  they  shall  tender  such  operation  at  their  own  expense 
and  it  shall  be  refused  by  the  applicant  or  shall  be  accepted 
and  successfully  performed,  to  have  the  partial  disability  in- 
demnity herein  provided  reduced  or  terminated  as  the  result 
of  the  operation,  if  performed,  may  warrant." 

It  is  to  be  observed  that  when  the  opinion  was  filed  the  com. 
missioners  were  in  doubt  as  to  the  feasibility  of  such  operation, 
but  at  the  time  the  findings  were  filed  they  were  apparently 
convinced  that  the  service  should  and  could  be  performed. 

As  to  the  first  criticism  of  appellant  it  is  apparent  that 
the  commission  did  not  require  nor  attempt  to  require  medical 
or  surgical  service  in  excess  of  one  hundred  dollars.  It  was 
only  a  recommendation  that  the  additional  service  be  prof- 
fered. Granting  that  no  authority  exists  in  the  law  for  such 
recommendation,  we  find  it  decided,  in  Southwestern  Surety 
Ins.  Co.  V.  PUlshury,  172  Cal.  768,  [158  Pac.  762],  that  "An 
award  of  compensation,  which  is  otherwise  in  due  form  and 
complete  in  itself^  is  not  ipvalidated  b^  the  fact  that  it  ift- 
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dudes  an  optional  right  to  the  insurance  carrier,  which  if 
accepted  by  it,  would  compel  it  to  pay  for  surgical  services 
rendered  later  than  the  ninety-day  period  following  the  acci- 
dent." It  could  not  vitiate  the  award,  but  may  be  disre- 
garded, as  would  be  any  other  gratuitous  suggestion  or 
recommendation. 

The  point,  however,  to  which  appellant  seems  to  attach 
the  most  serious  consideration  is  that  the  refusal  of  an  injured 
employee  to  undergo  an  operation  to  relieve  him  is  ground 
and  reason  for  terminating  his  compensation.  As  to  this, 
though,  it  must  be  said  we  have  before  us  no  such  case.  There 
is  no  finding  that  the  employee  has  refused  to  undergo  an 
operation.  There  could  be  no  refusal  without  an  oflPer  or 
direction  or  demand,  and  it  is  apparent  there  has  been  none 
of  these.  The  finding  does  indeed  suggest  and  advise  that 
there  be  such  an  offer,  and  it  implies  that  it  may  be  refused. 
There  is  also  a  promise  that  if  such  condition  should  develop, 
the  indemnity  may  be  reduced  or  terminated.  This,  however, 
looks  to  the  future,  and  cannot  be  regarded  as  of  any  present 
practical  value.  There  is  no  finding  even  that  the  applicant 
is  unwilling  to  undergo  an  operation  or  that  he  has  declined 
to  submit  to  one.  Nor  are  we  informed  that  the  applicant 
is  in  a  position  to  secure  the  services  of  a  surgeon  who  can 
perform  the  operation.  The  fact  is,  and  it  must  be  manifest 
upon  a  moment's  reflection,  that  said  finding  is  of  no  material 
importance  in  the  determination  of  the  cause.  It  may  be  en- 
tirely disregarded  without  doing  violence  to  any  rule  of 
practice  or  procedure.  The  recommendation  as  to  the  "tender 
of  the  operation''  must  be  eliminated,  as  we  have  seen,  and 
we  have  left  nothing  but  the  bald  statement  that  **the  pres- 
ent disability  of  the  applicant  can  be  greatly  relieved  by  a 
surgical  operation,  the  risk  of  which  is  inconsiderable  in  view 
of  the  seriousness  of  the  disability."  It  is  not  supplemented 
or  qualified  by  a  single  fact  indicating  any  remissness  on  the 
part  of  the  applicant  or,  for  that  matter,  of  the  Surety  Com- 
pany. It  points  to  no  concrete  fact  or  circumstance  imputing 
negligence  to  the  applicant  or  to  the  Insurance  Company.  It 
does  not  affect  in  tiie  slightest  the  present  right  of  the  appli- 
cant to  receive  indemnity  nor  the  claim  of  appellant  to  have 
the  payment  reduced  or  discontinued.  Rejecting  this  finding, 
therefore,  as  a  mere  generalization,  we  have  left  in  the  other 
findings  ample  support  for  the  award, 
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But  suppose  we  consider  the  case  as  though  the  applicant 
had  refused  or  declined  to  submit  to  the  surgical  operation, 
and  what  would  be  the  consequence  t  Upon  this  theory, 
should  the  award  be  annulled  t  In  this  consideration  is  in- 
volved, of  course,  the  general  rule  as  to  the  care  required  of 
the  injured  person  to  mitigate  the  trouble  and  promote  re- 
covery. Probably  the  rule  is  as  well  stated  as  anywhere  in 
8  R.  C.  L.  447,  as  follows:  **It  has  been  pointed  out  that  one 
who  has  suffered  personal  injuries  through  the  negligence  or 
wrongful  acts  of  another  is  bound  to  exercise  reasonable  care 
and  diligence  to  avoid  loss  or  to  minimize  the  consequences 
of  such  injury,  and  that  he  cannot  recover  for  so  much  of 
his  damage  as  results  from  his  failure  to  do  so.  Thus  he  is 
bound  to  exercise  reasonable  diligence  in  securing  medical  or 
surgical  aid,  take  all  reasonable  care  of  the  injury  and  to 
make  use  of  reasonable  means  to  prevent  aggravation  of  it  or 
to  effect  its  speedy  and  complete  cure.  He  is  not  required 
to  take  the  best  care  of  his  injuries,  however,  nor  to  employ 
the  means  best  adapted  to  heal  them.  It  is  sufficient  that  he 
act  in  good  faith  and  with  due  diligence  and  that  he  exercise 
only  ordinary  care  and  reasonable  or  ordinary  prudence  of 
judgment.** 

Necessarily,  said  rule  implies  that  the  sufferer  is  able  to 
employ  the  means  that  are  needed  to  alleviate  his  situation. 
It  would  be  a  strange  law  that  would  require  him  to  act  with 
ordinary  care  and  prudence  and  yet  penalize  him  because  of 
his  inability,  through  indigence  or  otherwise,  to  avail  himself 
of  the  remedy.  An  impossible  or  unavailable  remedy  is,  of 
course,  no  remedy  at  all.  If  the  injured  person  cannot  ap- 
propriate the  means,  the  effect  as  to  him  is  the  same  as  though 
they  did  not  exist.  His  inability,  unless  shown  to  be  the  re- 
sult of  his  own  negligence,  must  be  a  complete  answer  to  the 
charge  of  culpability.  And,  in  considering  the  finding,  we 
must  assume  that  the  applicant  was  in  no  position  to  avail 
himself  of  the  operation ;  in  other  words,  that  it  was  practically 
impossible  for  him  to  adopt  the  course  contended  for  by 
appellant.  If  we  look  to  the  evidence,  we  find  that  such  was 
actually  the  situation.  He  said  he  had  thought  of  the  rec- 
ommendation of  the  physicians  to  get  a  specially  fitted  shoe, 
**but  I  didn't  do  it,  because  it  would  cost  too  much,  and  I 
haven't  had  more  than  a  dollar  at  a  time  since  they  cut  me 
down."  Furthermore,  he  declared  he  had  no  money  **to  pay 
for  special  plates  or  hospital  fees  or  an  operation."    It  also 
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appears  that  he  was  in  debt  to  the  extent  of  five  hundred 
dollars  for  medical  treatment  which  he  had  already  received. 
It  is  fair  to  infer  from  the  testimony  of  one  of  the  physicians 
that  the  suggested  operation  with  the  necessary  subsequent 
treatment  would  cost  four  or  five  hundred  dollars,  and  there 
is  nothing  in  the  record  to  show  that  the  applicant  had  the 
means  or  credit  required  for  the  purpose. 

The  foregoing  ought  to  be  sufficient  to  excuse  and  justify 
the  applicant  for  his  failure  to  take  any  affirmative  action  in 
the  matter,  but  another  reason  also  appears  in  the  record  that 
might  properly  cause  a  prudent  person  to  hesitate  before 
submitting  to  the  recommended  ordeal.  It  appears  that  he 
had  submitted  to  an  operation  on  two  different  occasions  with 
but  little,  if  any,  benefit,  and  that  he  had  consulted  with 
Drs.  Stephenson  and  Shaw,  who  told  him  that  his  leg  "was 
as  good  as  it  ever  would  be,  that  it  couldn't  be  improved  on," 
and  that  nothing  else  could  be  done  to  improve  it.  He  also  con- 
sulted Dr.  Garrett,  who  said  he  "didn't  see  where  an  opera- 
tion would  benefit,  and  that  there  was  probably  one  chance 
out  of  a  hundred  of  it  doing  any  good,  and  that  I  couldn't 
have  any  more  motion  in  the  ankle  than  I  had  now,  and  I 
wouldn't  have,  no  matter  how  straight  the  leg  was,  and  it 
would  hinder  me  walking  stairs  and  that  kind  of  thing,  and 
that  he  considered  me,  as  far  as  my  trade  was  concerned,  to 
be  totally  disabled."  Assuredly  the  foregoing  furnished  the 
basis  for  a  rational  belief  on  the  part  of  Marshall  that  the 
supposed  benefit  from  an  additional  operation  was  problemat- 
ical, and  it  justified  his  disinclination  or  refusal  to  take  the 
chances. 

Indeed,  one  of  the  physicians  who  testified  at  the  hearing 
declared:  "If  that  was  in  my  own  family,  I  wouldn't  rely 
on  my  own  judgment;  I  would  take  him  back  to  Dr.  John 
B.  Murphy,  or  a  man  of  that  character,  but  I  would  be  very, 
very  doubtful  of  any  good  results  to  be  obtained  in  that  limb." 
It  is  true  that  other  physicians  testified  that  the  operation 
could  be  performed  with  great  promise  of  success  and  without 
serious  danger,  and  the  commission  so  found,  as  we  have  seen; 
but,  after  all,  that  is  simply  a  matter  of  opinion,  and  it  can- 
not be  said  that  the  applicant  was  bound  to  follow  that  opin- 
ion at  his  peril. 

The  applicant  himself  aptly  sums  up  his  reasons  for  declin- 
ing the  operation  in  these  words:  "They  said  that  I  had  to 
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pay  for  the  operation,  and  I  didn't  think  an  operation  would 
do  me  any  good;  also,  that  I  didn't  like  to  take  chances  of 
going  under  another  anesthetic." 

We  are  satisfied  that  any  just  view  of  the  case  must  lead  to 
the  conclusion  that  he  should  not  be  penalized  for  his  conduct 
under  the  circumstances  herein  disclosed. 

Many  cases  have  been  cited  by  appellant,  but  they  are  not 
particularly  in  point.  They  are  instructive,  however,  as  illus- 
trations of  the  application  to  certain  conditions  of  the  general 
principle  to  which  we  have  already  adverted.  To  a  few  of 
these  we  may  devote  brief  attention. 

The  case  of  Pacific  Coast  Casualty  Co.  v.  PiUsbury,  171  Cal. 
319,  [153  Pac.  24],  really  involves  an  injury  incurred  not  in 
the  course  of  the  appellant's  employment  It  seems  that  the 
applicant's  arm  was  broken  while  in  such  emplojrment,  that 
it  was  properly  treated  and  was  progressing  favorably  when, 
during  a  trip  not  for  or  in  the  service  of  the  employer,  the 
bone  shifted  or  slipped  so  that  it  had  to  be  rebroken  and  reset. 
It  was  held  that  the  law  did  not  authorize  an  award  for  the 
additional  injury  sustained  by  him,  aggravating  the  first 
injury  and  prolonging  the  disability,  for  the  reason  that  this 
additional  injury  was  incurred  while  he  was  not  in  the  em- 
ploy of  the  company.  No  such  question  manifestly  arises 
here. 

In  Fidelity  Jk  Deposit  Co.  of  Maryland  v.  Industrial  Acct- 
dent  Commdssion,  171  Cal.  728,  [L.  R.  A.  1916D,  903, 154  Pac. 
835],  the  applicant  was  injured  while  driving  his  automobile 
in  excess  of  the  speed  limit  provided  by  the  state  Motor 
Vehicle  Act,  and  it  was  very  properly  held  that  this  violation 
of  a  state  law  amounted  to  willful  misconduct  which  disqual- 
ified the  employee.  There  is  no  contention  that  in  the  case 
at  bar  Marshall  was  guilty  of  any  disobedience  of  orders  or 
violation  of  law  that  could  be  construed  as  willful  misconduct. 

Several  cases  from  foreign  jurisdictions  are  cited  wherein 
it  was  held  that  the  applicant  was  not  entitled  to  compensa^ 
tion,  for  the  reason  that  he  had  refused  an  operation,  but, 
while  it  does  not  explicitly  appear  that  the  services  were 
offered  at  the  expense  of  the  employer  or  insurer,  such 
is  a  reasonable  inference  from  the  language  of  the  opin- 
ions therein.  It  is  at  least  clear  that  the  cases  were 
decided  upon  the  principle  that  the  injured  person  must 
''avail  himself  of  such  reasonable  remedial  measures  as  are 
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within  his  power/'  or,  as  expressed  in  one  of  the  cases:  ''A 
workman  must  behave  reasonably  or  his  incapacity  is  the 
consequence  of  his  own  unreasonableness.  To  hold  to  the 
contrary  would  lead  to  this  result,  that  a  workman  who  had 
an  injury,  however  small,  might  refuse  to  allow  it  to  be 
dressed  and  let  a  trifling  bum,  say,  become  a  sloughing  sore 
and  lead  to  partial  or  total  incapacity." 

Probably  no  more  satisfactory  consideration  of  this  question 
can  be  found  than  in  Lesh  v.  Illinois  Steel  Co.,  163  Wis.  124, 
[L.  R.  A,  1916E,  105,  157  N.  W.  539],  a  recent  decision  of 
the  supreme  court  of  Wisconsin,  wherein  the  leading  cases 
are  reviewed.  Therein  the  applicant  had  injured  his  leg  and 
after  a  certain  date  claimed  compensation  for  permanent  dis- 
ability. The  accident  commission  found  that  the  present 
disability  resulted  from  the  workman's  own  willful  refusal 
to  submit  himself  to  safe  medical  treatment,  and  he  was  denied 
further  compensation.  Among  the  interesting  declarations 
of  the  court  was  the  following:  *'No  question  of  compelling 
the  applicant  to  submit  to  an  operation  is  involved.  The  ques- 
tion is :  Shall  society  recompense  a  workman  for  a  disability 
caused  by  his  unreasonable  refusal  to  adopt  such  means  to 
effect  a  recovery  as  an  ordinarily  prudent  person  would  under 
like  circumstances  and  which  would  result  in  the  removal  of 
the  disability  within  the  rule  as  stated  above  t  .  .  .  The  propo- 
sition that  an  applicant,  under  the  provisions  of  this  humane 
law,  may  create,  continue,  or  even  increase  his  disability  by 
his  willful,  unreasonable,  and  negligent  conduct,  claim  com- 
pensation from  his  employer  for  his  disability  so  caused,  and 
thereby  cast  the  burden  of  his  wrongful  act  upon  society  in 
general  is  not  only  repugnant  to  all  principles  of  law,  but  is 
abhorrent  to  that  sense  of  justice  common  to  all  mankind.'' 
How  different  such  a  case  is  from  the  one  herein  is  apparent 
at  a  glance.  The  principle  therein  so  strongly  stated  impera- 
tively demands  the  acquittance  of  the  applicant  herein  of 
any  condemnation  or  censure.  It  cannot  be  said  that  he  acted 
in  a  "willful,  unreasonable,  or  negligent"  manner,  and  to 
deprive  him  of  the  benefit  of  this  "humane  law"  would  in- 
deed be  ** repugnant  to  all  principles  of  law"  and  "abhorrent 
to  that  sense  of  justice  common  to  all  mankind." 

We  conclude  that  the  judgment  of  the  lower  court  is  mani* 
festly  right,  and  it  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[CW.  No.  2033.    First  Appellate  District.— Maj  31,  1917.] 

G.  ALBERT  SMITH,  Bespondent,  v.  GEOBQE  LOBB  et  aL 

Appellants. 

LAKDLORD    and    TsNAMT — TeSICINATIOM    of    LIASS  —  SUFFIOIEMOT    OF 

Tender. — A  lease  gMng  the  lessor  the  right  to  tenninate  it  on  the 
first  daj  of  December  of  anj  year  daring  the  term  bj  paying  to 
the  lessee  such  amount  as  might  be  due  him  for  eertain  reclaiming 
and  leveeing  work  which  the  lease  provided  he  was  to  do,  and  for 
which  he  was  to  be  paid  a  stipulated  sum  per  acre,  is  terminated 
bj  leaving  a  properly  indorsed  certificate  of  deposit  for  the 
amount  in  question  with  a  bank  of  excellent  standing  convenient  to 
the  lessee's  place  of  business,  with  a  written  request  to  notify  the 
lessee  that  the  certificate  was  there  subject  to  his  order,  notwith- 
standing the  bank  misunderstood  the  instructions  and  notified  the 
lessee  that  the  certificate  had  been  left  with  it  to  be  held  pending 
settlement  between  the  parties  in  regard  to  some  levee  work,  where 
the  lessee  thereafter  learned  that  the  certificate  was  being  held 
subject  to  his  order,  and  made  no  objection  at  that  time,  or  at 
any  other  time,  to  the  time  or  mode  of  the  tender. 
Id. — Tender  of  Check — Payment  of  Monet  Obugation.— The  tender 
of  a  check  or  of  a  certificate  of  deposit  in  payment  of  a  monsj 
obligation  is  good  unless  objected  to* 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  granting  a  new  triaL    George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  P.  Brown,  John  G.  Covert,  and  M.  K.  Harris,  for  Ap- 
pellants. 

L.  L.  Cory,  Frank  Eauke,  and  C.  K.  Bonestell,  for  Re- 
spondent. 

KERRIGAN,  J. — This  is  an  appeal  by  defendants  from  an 
order  granting  a  motion  for  a  new  trial  in  an  action  for  con- 
version after  verdict  and  judgment  for  defendants. 

The  plaintiff  and  defendant  George  Lobb  had  entered  into 
a  lease,  under  which  Lobb,  the  lessor,  might  on  the  Ist  of 
December  of  any  year  during  the  life  of  the  lease  terminate 
it  by  paying  to  the  plaintiff,  the  lessee,  such  amount  as  might 
be  due  him  for  certain  reclaiming  and  leveeing  work  which 
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the  lease  provided  he  was  to  do  and  for  which  he  was  to  be 
paid  a  stipulated  sum  per  acre.  The  amount  that  was  due 
the  plaintiff  on  December  1,  1913,  under  this  arrangement  is 
not  disputed,  but  he  asserts  that  the  defendant  Lobb  did  not 
at  that  time  pay  him  that  amount,  or  make  a  legal  tender 
thereof,  in  an  effort  by  said  defendant  to  terminate  the  lease. 
If  this  be  true,  it  follows  that  the  lease  was  not  canceled,  and 
that  plaintiff  was  entitled  to  a  certain  proportion  of  the  crop 
raised  on  the  demised  premises  in  the  year  1914,  which  was 
withheld  by  said  defendant,  and  which  withholding  forms  the 
basis  of  the  conversion  alleged  in  the  complaint. 

The  case  was  tried  before  a  jury,  and  judgment  went  for  the 
defendants,  but  the  trial  court  granted  plaintiff's  motion  for 
a  new  trial  on  the  ground,  as  was  admitted  at  the  oral  argu- 
ment of  this  appeal,  that  the  trial  court  was  of  the  opinion 
that  it  had  fallen  into  error  in  admitting  certain  evidence 
offered  by  defendants  relating  to  an  alleged  tender  by  de- 
fendant Lobb  to  the  plaintiff  of  the  amount  of  money  neces- 
sary to  terminate  said  lease. 

We  are  of  the  opinion  that  the  evidence  in  question  was 
properly  admitted  by  the  court,  and  that  consequently  its 
order  granting  a  new  trial  upon  the  ground  indicated  was 
erroneous. 

The  facts  regarding  the  tender  are  that  the  defendant, 
desiring  to  pay  to  the  plaintiff  the  amount  of  money  necessary 
under  the  provisions  of  the  lease  to  effect  its  termination,  and 
having  said  sum  in  his  po&session,  attempted  on  the  first  day 
of  December,  1913,  to  find  the  plaintiff,  diligently  looking  for 
him  at  places  where  he  was  most  likely  to  be  found.  Failing 
to  find  him,  he  on  the  following  day  left  a  properly  indorsed 
certificate  of  deposit  for  the  amount  in  question  with  a  bank 
of  excellent  standing  convenient  to  plaintiff's  place  of  busi- 
ness, and  requested  the  bank  in  writing  to  notify  the  plaintiff 
that  the  certificate  of  deposit  was  there  subject  to  his  order. 
The  bank,  however,  having  misunderstood  its  instructions, 
notified  the  plaintiff  that  the  certificate  of  deposit  had  been 
left  with  it  to  be  held  ''pending  settlement"  between  the 
plaintiff  and  said  defendant  "in  regard  to  some  levee  work." 
About  two  weeks  later  the  plaintiff  called  at  the  bank  to  ascer- 
tain the  particulars  of  the  deposit,  and  he  then  learned  that 
the  certificate  of  deposit  was  properly  indorsed  and  was  then 
subject  to  his  order,  and  that  he  could  have  the  certificate  it- 
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self  or  its  equivalent  in  money.  This  tender,  as  we  nnder- 
stand  the  record,  was  kept  good.  Neither  at  that  time  nor  at 
any  time  prior  to  the  trial  did  plaintiff  object  to  the  time  or 
to  the  mode  of  the  tender,  and  hence,  under  the  settled  rule, 
he  must  be  deemed  to  have  waived  any  objection  that  he  might 
have  made  thereto.  It  has  been  hdd  that  the  tender  of  a 
check  or  of  a  certificate  of  deposit  in  pa3rment  of  a  money 
obligation  is  good  unless  objected  to.  {Mitchell  v.  Vermont 
Copper  M.  Co,,  67  N.  T.  280;  Becker  v.  Boon,  61  N.  T.  317. 
See,  also,  RoJirer  v.  BOa,  83  Cal.  51,  [23  Pac.  274] ;  Kofoed  v. 
Gordon,  122  Cal.  314,  320;  Hidden  v.  Oerman  Savings  dk  Loan 
Soc,  48  Wash.  384,  [93  Pac.  668] ;  Civ.  Code,  sees.  1489, 
1501.) 

The  tender  being  made  in  good  faith,  and  any  informalities 
in  the  deposit  in  the  bank  of  the  amount  due  him  being 
waived  by  plaintiff's  failure  to  object  to  it  as  made,  the  lease 
was  thereby  terminated  and  the  obligation  of  said  defendant 
to  plaintiff  extinguished.  (Civ.  Code,  sees.  1500, 1504;  Colton 
V.  Oakland  Bank  of  Savings,  137  Cal.  376,  [70  Pac.  225] ; 
Baker  v.  San  Francisco  Oas  etc.  Co.,  141  CaL  710,  [75  Pac. 
342] ;  38  Cyc.  132,  163.) 

It  thus  appearing  that  the  evidence  of  tender  and  deposit 
with  the  bank  was  properly  admitted,  it  follows  that  the  court 
erred  in  finally  holding  otherwise  and  in  granting  upon  that 
ground  the  motion  for  a  new  trial.    The  order  is  reversed. 

Richards,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[Civ.  No.  2305.    Second  AppeUate  District.— Maj  31,  1917.] 

W.  H.  BOSS,  Petitioner,  v.  WALTER  A.  LEWIS,  as  County 
Auditor,  etc.,  et  al..  Respondents. 

Vital  Statistics  Act — Fees  of  Local  Rbqistrars — Payment  Out  of 
County  Treasury — Constitutional  Law. — The  provisions  of  the 
Vital  Statistics  Act  which  impose  upon  the  county  treasury  the  bur- 
den of  payment  of  a  local  registrar's  fees  are  not  violatiye  of 
article  XI,  section  13,  of  the  constitution,  as  an  attempt  on  the 
part  of  the  legislature  to  delegate  to  a  private  individual  the  power 
to  appropriate  and  interfere  with  county  money,  nor  are  they  viola- 
tive of  the  provisions  of  article  XI,  section  12,  taken  with  article 
XIII,  section  14,  of  the  constitution. 
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APPLICATION  for  a  Writ  of  Mandate  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict  to  compel  the  issuance  and  payment  of  a  warrant  for 
fees  of  a  local  registrar  under  the  Vital  Statistics  Act 

The  facts  are  stated  in  the  opinion  of  the  court. 

Kemper  B.  Campbell,  for  Petitioner. 

A.  J.  Hill,  County  Counsel,  and  Boy  V.  Reppy,  Assistant 
City  Counsel,  for  Respondents. 

CONRET,  P.  J.— The  petitioner  is  the  city  clerk  of  the  city 
of  Huntington  Park,  a  city  of  the  sixth  class.  As  such  city 
derk  he  is  local  registrar  for  the  primary  registration  district 
comprised  within  the  city  of  Huntington  Park,  as  provided  by 
chapter  378,  found  at  page  575  et  seq.  of  the  Statutes  of  1915. 
In  this  proceeding  he  seeks  to  compel  the  county  auditor  of 
the  county  of  Los  Angeles  to  issue  his  warrant  payable  out  of 
the  county  treasury  for  certain  fees  to  which  the  petitioner 
claims  to  be  entitled  under  the  provisions  of  that  act,  and  to 
compel  the  county  treasurer  to  pay  the  same. 

For  convenience,  we  will  designate  the  statute  as  the  Vital 
Statistics  Act. 

The  state  board  of  health  is  an  ofiScial  body  authorized  by 
article  XX,  section  14,  of  the  state  constitution,  and  estab- 
lished in  accordance  with  certain  provisions  of  the  Political 
Code.  (Pol.  Code,  sees.  2978-2984.)  The  code  sections 
authorize  the  state  board  of  health  to  appoint  a  secretary, 
whose  duties  are  duly  defined  and  who  is  a  civil  executive 
officer.  In  the  Vital  Statistics  Act  it  is  provided  that  the  secre- 
tary of  the  state  board  of  health  is  ex-officio  state  registrar  of 
vital  statistics,  and  that  he  ''shall  have  full  supervision  and 
control  over  the  central  bureau  of  vital  statistics  which  is 
hereby  authorized  to  be  established  by  said  state  board  of 
health.'*  It  is  directed  that  the  state  board  of  health  shall 
appoint  a  competent  vital  statistician  and  a  clerk,  and  ''shall 
provide  for  such  clerical  and  other  assistants  as  may  be  neces- 
sary for  the  purposes  of  this  act."  It  is  provided  that  the 
state  registrar  shall  have  charge  of  the  registration  of  births, 
marriages,  and  deaths;  and  that  the  state  board  of  health 
shall  be  charged  with  the  uniform  and  thorough  enforcement 
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of  the  law  throughout  the  state,  and  shall  promulgate  any  ad- 
ditional rules  or  regulations. 

Certain  portions  of  the  Vital  Statistics  Act  read  as  follows : 
*'Sec.  3.  For  the  purposes  of  this  act  the  state  shall  be  divided 
into  registration  districts  as  follows:  each  city  and  county, 
city  and  incorporated  town  and  each  county  exclusive  of  the 
portion  included  within  cities  and  incorporated  towns  shall 
constitute  a  primary  registration  district."  "Sec.  4.  .  .  .  the 
clerk  of  each  city  and  incorporated  town  shall  be  the  local  reg- 
istrar in  and  for  such  primary  registration  district  and  shall 
perform  all  such  duties  of  local  registrar  as  hereinafter  pro- 
vided; ..."  **Sec.  20.  Each  local  registrar  shall  be  paid  the 
sum  of  twenty-five  cents  for  each  birth  certificate  and  each 
death  certificate  properly  and  completely  made  out  and  regis- 
tered with  him,  and  correctly  recorded  and  promptly  returned 
by  him  to  the  state  registrar,  as  required  by  this  act.  .  .  . 
All  amounts  payable  to  a  local  registrar  under  the  provisions 
of  this  section  shall  be  paid  by  the  treasurer  of  the  county 
in  which  the  registration  district  is  located,  upon  certification 
by  the  state  registrar.  ..."  The  duty  of  county  auditors 
to  issue  warrants  in  favor  of  persons  entitled  thereto  in  pay- 
ment of  claims  and  demands  chargeable  against  the  county  is 
defined  by  section  4091  of  the  Political  Code. 

It  is  conceded  that  the  collection  of  vital  statistics  is  a  state 
function  and  that  the  local  registrars  are  state  officers,  and 
that  the  county  charter  of  Los  Angeles  County  contains  no 
provisions  aflfecting  the  state's  general  powers  in  the  partic- 
ulars at  issue  in  this  proceeding.  The  proper  disposition  of 
this  case  requires  nothing  more  than  that  we  pass  upon  the 
specific  propositions  urged  by  counsel  for  respondents,  who 
contend  that  those  provisions  of  the  Vital  Statistics  Act  which 
impose  upon  the  county  treasury  the  burden  of  payment  of 
a  local  registrar's  fees  are  unconstitutional  and  void.  Those 
propositions  are  stated  as  follows:  (1)  That  the  provisions  in 
(|uestion  are  violative  of  article  XI,  section  13,  of  the  constitu- 
tion, and  are  an  attempt  on  the  part  of  the  legislature  to 
delegate  to  a  private  individual  the  power  to  appropriate  and 
interfere  with  county  money.  (2)  That  the  legislature  has 
not  the  right  to  require  a  county  to  meet  any  portion  of  the 
burden  of  government  within  its  confines  with  which  the 
county  has  no  connection  whatever.     (3)  That  the  legisla- 
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tion  in  question  is  forbidden  by  section  12  of  article  XI,  taken 
together  with  section  14  of  article  XIII  of  the  state  constitu- 
tion. 

Article  XI,  section  13,  of  the  constitution  reads  as  follows : 
'*The  legislature  shall  not  delegate  to  any  special  commission, 
private  corporation,  company,  association  or  individual  any 
power  to  make,  control,  appropriate,  supervise  or  in  any  way 
interfere  with  any  county,  city,  town  or  municipal  improve- 
ment, money,  property,  or  effects,  whether  held  in  trust  or 
otherwise,  or  to  levy  taxes  or  assessments  or  perform  any 
municipal  function  whatever,  except  that  the  legislature  shall 
have  power  to  provide  for  the  supervision,  regulation  and  con- 
duct, in  such  manner  as  it  may  determine,  of  the  affairs  of 
irrigation  districts,  reclamation  districts  or  drainage  districts, 
organized  or  existing  under  any  law  of  this  state.'*  We  do 
not  find  in  the  sections  of  the  Vital  Statistics  Act  to  which 
reference  is  made  any  violation  of  the  foregoing  section  of  the 
constitution.  There  is  no  attempted  delegation  of  power,  as 
that  term  should  be  understood.  The  act  itself  is  complete 
and  prescribes  duties  which  must  be  performed.  No  attempt 
is  made  to  vest  in  the  state  board  of  health  or  in  the  state 
registrar  any  discretion  as  to  whether  or  not  there  shall  be 
local  registration  districts  or  local  registrars.  The  state  board 
of  health  is  an  official  body  created  to  enforce  a  general  and 
permanent  law  for  the  entire  state.  The  state  registrar  and 
local  registrars  are  administrative  officers  under  its  super- 
vision. None  of  them  come  within  the  description  of  "special 
commission,  private  corporation,  company,  association,  or  in- 
dividual." They  are  not  vested  with  discretionary  powers 
under  which  they  might  control,  appropriate,  supervise,  or  in 
any  way  interfere  with  county  money.  The  control  and  the 
appropriation  are  the  direct  effect  of  the  statute  incident  to 
the  performance  of  the  duties  imposed  by  the  statute.  When 
the  state  registrar,  after  receiving  his  report  from  the  local 
registrar,  makes  to  the  treasurers  of  the  several  counties  his 
certificate  of  the  number  of  births  and  deaths  properly  regis- 
tered, with  the  names  of  the  local  registrars  and  the  amounts 
due  to  each  of  them  as  fees  for  the  performance  of  their  duties 
at  the  rates  fixed  by  the  state,  he  is  not  exercising  a  power  to 
appropriate  county  money,  but  is  merely  performing  an  ad- 
ministrative or  clerical  act  which  is  necessary  to  carry  into 
effect  the  provisions  of  the  statute. 
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In  our  opinion,  the  requirement  tliat  the  fees  of  local  regis- 
trars shall  be  paid  out  of  the  county  treasury  is  not  in  con- 
flict with  any  limitation  upon  the  power  of  the  legislature  to 
impose  upon  counties  the  burden  of  expense  incurred  in  the 
performance  of  a  state  governmental  function.  The  particular 
reason  urged  by  respondents  for  their  contention  is  that  the 
county  has  no  connection  whatever  with  the  performance  of 
those  functions.  The  position  of  counsel  seems  to  be  that, 
although  the  object  of  county  government  is  to  carry  out  state 
purposes  and  perform  state  functions  locally,  yet  that  the  pay- 
ment of  compensation  to  public  officers  for  the  performance  of 
general  public  duties  imposed  upon  them  by  the  state  and  per- 
formed by  such  officers  within  a  county  may  not  be  imposed 
as  a  burden  upon  the  county  treasury  unless  those  officers  are 
in  fact  county  officers  acting  as  part  of  the  local  governmental 
unit.  Counsel  would  distinguish  between  the  rule  applicable 
in  the  case  at  bar  and  the  rule  covering  the  compensation  of 
district  attorneys,  assessors,  sheriflEs,  and  other  county  officers 
performing  state  functions  locally  and  whose  compensation 
and  expenses  it  is  admitted  that  a  county  may  be  required  to 
pay,  even  when  the  expense  thus  incurred  relates  solely  to 
the  performance  of  state  functions  within  the  county.  But 
we  think  that  the  distinction  to  which  counsel  refer  is  one  of 
form  and  not  of  substance.  A  county  is  a  mere  political 
agency  of  the  state,  and  holds  its  property  on  behalf  of  the 
state  for  governmental  purposes.  {Reclamation  District  v. 
Superior  Covrt,  171  Cal.  672,  at  pages  679  and  680,  [154  Pac. 
845].)  It  is  created  by  the  state,  acting  independently  of  the 
local  population;  therein  it  is  significantly  different  from  a 
city.  In  the  case  cited  many  instances  are  given  illustrating 
legislative  control  over  public  property  intrusted  to  the  gov- 
ernmental management  of  counties  and  other  subordinate  dis- 
tricts of  the  state.  Since  the  state  has  those  powers,  we 
perceive  no  sufficient  reason  for  refusing  to  hold  that  under 
appropriate  conditions  and  in  the  exercise  of  its  police  power, 
as  in  the  case  at  bar,  the  legislature  may  direct  the  perform- 
ance of  prescribed  state  functions  through  local  officers  within 
the  several  counties  of  the  state,  and  award  to  them  compen- 
sation payable  out  of  the  public  funds  in  the  county  treasury. 
Section  12  of  article  XI  of  the  state  constitution  reads  as 
follows:  **The  legislature  shall  have  no  power  to  impose  taxes 
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upon  counties,  cities,  towns,  or  other  public  or  municipal  cor- 
porations, or  upon  the  inhabitants  or  property  thereof,  for 
county,  city,  town,  or  other  municipal  purposes,  but  may,  by 
general  laws,  vest  in  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  taxes  for  such  purposes."  Section 
14  of  article  XIII  of  the  same  constitution  provides  a  method 
of  raising  money  for  state  purposes.  Certain  sources  of  rev- 
enue are  separately  defined  upon  which  taxes  shall  be  entirely 
and  exclusively  for  state  purposes.  The  taxes  levied  upon 
the  corporations  and  other  associations  there  described  and 
upon  their  property  are  to  be  in  lieu  of  all  other  taxes  and 
licenses,  state,  county,  and  municipal,  upon  the  described 
property,  except  in  the  instances  provided  in  that  section. 
Subdivision  (e)  of  the  section  states  that  **out  of  the  revenues 
from  the  taxes  provided  for  in  this  section,  together  with  all 
othei  state  reveni-es,  there  shall  be  first  set  apart  the  moneys 
to  be  applied  by  the  state  to  the  support  of  the  public  school 
system  and  the  state  university.  In  the  event  that  the  above- 
named  revenues  are  at  any  time  deemed  insuflBcient  to  meet 
the  annual  expenditures  of  the  state,  including  the  above- 
named  expenditures  for  educational  purposes,  there  may  be 
levied,  in  the  manner  to  be  provided  by  law,  a  tax,  for  state 
purposes,  on  all  the  property  in  the  state  iDcluding  the  classes 
of  property  enumerated  in  this  section,  sufficient  to  meet  the 
deficiency." 

Quoting  to  us  these  provisions  of  the  constitution,  respond- 
ents argue  that  their  effect  is  to  disable  the  legislature  from 
meeting  any  of  the  annual  expenditures  of  the  state  from  other 
sources  than  the  taxes  provided  for  upon  public  service  cor- 
porations, etc.,  and  a  deficiency  tax  to  be  levied  in  case  those 
taxes  are  insufficient  It  is  claimed  that  if  the  legislature  may 
call  upon  the  counties  to  assist  the  state  in  meeting  the  ex- 
penses of  state  government  out  of  moneys  raised  by  local 
taxation,  the  exercise  of  that  power  may  result  in  destroying 
the  integrity  of  the  system  of  taxation  established  by  the  con- 
stitution. But  we  think  that  the  fearful  consequence  does 
not  follow.  Section  14  does  declare  that  the  taxes  levied  upon 
certain  classes  of  property  shall  be  entirely  and  exclusively 
for  state  purposes.  It  does  not  say  that  the  legislature  may 
not  for  state  purposes  impose  any  taxes  upon  other  classes  of 
property  than  those  so  enumerated.    It  is  directly  contem- 
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plated  that  there  may  be  other  state  revenues  than  those  de- 
rived from  the  taxes  provided  for  in  section  14.  And  it  is 
well  known  that  the  state  is  now  deriving  revenues  from 
licenses  and  other  taxes  not  collected  from  the  special  sources 
described  in  section  14. 

Referring  again  to  section  12  of  article  XI,  the  contention 
of  respondents  is  based  upon  the  clause  which  says  that  the 
legislature  may  by  general  laws  vest  in  counties,  etc.,  the 
power  to  assess  and  collect  taxes  for  county  purposes.  We 
are  asked  to  draw  the  inference  that  the  legislature  is  thereby 
prohibited  from  vesting  in  county  authorities  power  to  assess 
or  collect  taxes  for  other  than  county  purposes.  If  such 
prohibition  is  to  be  implied,  it  comes  only  by  inference  and 
indirection ;  and  being  in  derogation  of  the  general  legislative 
power  of  the  state,  the  proposed  interpretation  will  not  be 
favored  if  the  language  is  capable  of  any  other  meaning.  The 
principal  purpose  of  section  12  was  to  take  from  the  legis- 
lature the  power  to  impose  taxes  upon  the  several  local  public 
corporations  for  their  local  purposes.  But  it  was  necessary 
that  the  power  to  impose  taxes  for  local  purposes  should  be 
vested  somewhere;  therefore,  in  order  to  remove  all  doubt 
upon  the  question,  it  was  provided  that  the  authority  should 
be  vested  in  the  local  corporate  authorities.  Section  12  con- 
tains nothing  whatever  which  purports  to  establish  a  rule 
controlling  the  power  of  the  legislature  concerning  the  levy- 
ing and  collecting  of  taxes  for  state  purposes ;  and  we  find  no 
reasonable  ground  for  asserting  that  the  subject  of  taxation 
for  state  purposes  is  included  within  the  scope  of  that  section. 

In  their  discussion  of  article  XI,  section  12,  respondents 
refer  us  to  five  decisions.  These  are :  People  v.  Parks,  58  Cal. 
624;  Quigg  v.  Evans,  121  Cal.  546,  [53  Pac.  1093] ;  Conlin  v. 
Board  of  Supervisors,  114  Cal.  404,  [33  L.  E.  A.  752,  46  Pac. 
279] ;  Graham  v.  Mayor  etc.  of  Fresno,  151  Cal.  465,  [91  Pac. 
147];  Fleming  v.  Hance,  153  Cal.  162,  [94  Pac.  620].  In 
People  V.  Parks,  one  of  the  judges  (at  page  644  of  the  de- 
cision) made  the  statement  quoted  by  counsel:  **A  local  board 
cannot  be  authorized  to  levy  local  taxes  and  assessments  for  h^ 
public  purpose.  Such  a  power  could  not  be  conferred  upon 
a  municipal  corporation  (Const.,  art.  XI,  §  12),  neither  can  it 
be  conferred  upon  a  gwasf-municipal  corporation."  In  that 
ease,  the  statement  was  mere  dictum  and  is  not  authority. 


Digitized  by 


Google 


May,  191?.]  Boss  v.  Lbwis.  799 

As  stated  in  Miller  v.  Dunn,  72  Cal.  462,  470,  [1  Am.  St.  Rep. 
67,  14  Pac.  27] ,  the  statute  under  consideration  in  People  v. 
Parks  was  declared  unconstitutional  solely  on  the  ground  that 
the  legislature  could  not  delegate  to  executive  oflScers  such 
legislative  powers  as  it  had  attempted  to  confer  by  that  act. 
In  Quigg  v.  Evans,  121  Cal.  546,  [53  Pac.  1093],  section  12 
of  article  XI  of  the  constitution  was  held  not  to  apply  to  the 
case,  since  the  legislative  act  there  questioned  was  passed 
before  the  adoption  of  the  constitution  of  1879  and  the  partic- 
ular statute  was  continued  in  force.  The  point  there  urged 
by  appellants  was  that  the  legislature  could  not  compel  the 
city  to  pay  claims  for  services  rendered  outside  the  city  limits. 
At  all  events,  the  case  would  not  be  applicable  here;  it  dealt 
with  a  strictly  municipal  corporation.  In  the  present  case  we 
are  discussing  the  relations  between  state  and  county  govern- 
ments under  a  general  statute  wherein  compensation  is  pro- 
vided for  an  oflScer  performing  duties  imposed  by  a  general 
state  law,  the  duties  being  performed  wholly  within  the 
county.  The  cases  of  Conlin  v.  Board  of  Supervisors,  114  Cal. 
404,  [33  L.  R.  A.  752,  46  Pac.  279],  Graham  v.  Mayor  etc. 
of  Fresno,  151  Cal.  465,  [91  Pac.  147] ,  and  Fleming  v.  Hance, 
153  Cal.  162,  [94  Pac.  620] ,  are  likewise  distinguishable  from 
the  present  action,  and  in  none  of  them  was  section  12  of 
article  XI  mentioned  or  discussed.  We  are  willing  to  say 
here,  as  was  held  in  the  Conlin  case,  that  the  legislature  has 
not  power  to  appropriate  the  funds  of  a  city  to  the  discharge 
of  an  obligation  against  the  entire  state,  or  for  other  than  the 
purposes  of  such  municipality;  and  although  the  legislative 
control  over  affairs  of  the  county  is  broader  and  in  some  re- 
spects more  complete  than  over  the  affairs  of  cities,  we  readily 
concede  that  the  legislature  would  not  have  authority  to  give 
money  out  of  the  county  treasury  to  a  private  person  who  had 
no  other  legal  claim  therefor,  as  the  legislature  attempted  to 
do  in  directing  that  Conlin  be  paid  his  private  and  invalid 
daim  out  of  the  treasury  of  the  city  of  San  Francisco.  But 
we  think  that  in  the  exercise  of  its  power  of  providing  for 
the  general  welfare  of  the  state,  the  legislature  may  by  a  gen- 
eral law  impose  duties,  all  having  the  same  character,  upon 
local  oflBcers  within  the  several  counties  of  the  state,  and  pro- 
vide for  them  a  compensation  in  proportion  to  their  duties  and 
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payable  out  of  the  treasuries  of  the  several  counties  in  which 
those  officers  are  located. 
Let  the  peremptory  writ  issue. 

JameSy  J.,  and  Shaw,  J.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  30, 1917. 


[CSv.  No.  2347.    Seeond  Appellate  District.— May  31, 1917.] 

GUT  L.  ASH  et  al.,  Petitioners,  v.  SUPERIOR  COURT,  etc, 
et  al.,  Respondents 

Election  Law  —  Cancellation  or  Registbation  of  Votibs  —  Pabtiks 
TO  Action — Prohibition. — In  an  action  brought  by  electors  under 
section  1109  of  the  Political  Code  to  compel  a  county  clerk  to  can- 
cel certain  registrations  of  voters,  such  voters  are  necessary  parties 
defendant  under  section  1111  of  such  code,  and  the  court  is  without 
jurisdiction,  in  an  action  wherein  the  county  clerk  is  the  sole  party 
defendant,  to  render  a  valid  judgment  of  cancellation,  and  prohibi- 
tion will  lie  to  restrain  the  superior  court  from  proceeding  with 
the  action  until  such  voters  are  made  defendants  and  served  with 
lawful  process. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  restrain  the  Superior  Court  from  proceeding  with 
an  action  to  cancel  certain  registrations  of  voters. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ralph  E.  Swing,  and  Prank  T.  Bates,  for  Petitioners. 

H.  T.  Dewhirst,  in  pro.  per.,  and  Cecil  H.  Phillips,  for  Re- 
spondents. 

CONREY,  P.  J. — On  the  twenty-seventh  day  of  March, 
1917,  an  action  was  commenced  in  the  superior  court  of  San 
Bernardino  County  by  Grant  Holeomb  and  others,  electors 
in  the  city  of  San  Bernardino,  against  the  county  clerk  of  San 
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Bernardino  County,  to  compel  the  clerk  to  cancel  certain 
registrations  of  voters.  The  action  was  instituted  in  accord- 
ance with  section  1109  of  the  Political  Code,  which  reads  as 
follows:  **Any  person  may  proceed  by  action  in  the  superior 
court  to  compel  the  clerk  to  cancel  any  registration  made 
illegally,  or  that  ought  to  be  canceled  by  reason  of  facts 
that  have  occurred  subsequent  to  the  time  of  such  registrar 
tion;  but  if  the  person  whose  name  is  sought  to  be  canceled 
be  not  a  party  to  the  action,  the  court  may  order  him  to  be 
made  a  party  defendant."  Section  1111  of  the  same  code 
reads  as  follows:  *'In  an  action  under  the  authority  of  sec- 
tion eleven  hundred  and  nine  the  clerk  and  as  many  persons 
as  there  are  causes  of  action  against  may  be  joined  as  defend- 
ants." 

The  object  of  the  action  was  to  obtain  cancellation  of  regis- 
trations of  three  groups  of  persons  separately  listed  in  Exhib- 
its **A,"  *'B,"  and  *'C,"  of  the  complaint.  It  was  alleged 
that  each  of  the  persons  named  in  Exhibit  *'A"  does  not 
reside  in  and  has  removed  from  the  precinct  within  which 
his  affidavit  of  registration  stated  that  he  resided  at  the  time 
of  registration.  As  to  each  of  the  persons  named  in  Exhibit 
**B,*'  it  was  alleged  that  the  affidavit  of  registration  fails  to 
show  whether  or  not  the  registering  person  is  able  to  read 
the  constitution  of  the  United  States.  As  to  each  of  the  per- 
sons named  in  Exhibit  ''C,"  it  is  alleged  that  his  affidavit 
of  registration  stated  a  place  of  residence  of  the  registering 
person  which  in  fact  was  conducted  as  a  lodging-house,  but 
did  not  show  what  room  or  floor  of  such  house  of  residence 
the  registering  person  occupied ;  that  as  to  each  of  the  persons 
named  in  Exhibit  **C"  he  was  not  in  fact  the  proprietor  or 
head  of  or  the  husband  or  wife  of  the  proprietor  or  head  of 
said  house.  The  affidavits  of  registration  referred  to  of  the 
persons  listed  in  Exhibits  *'B"  and  *'C"  were  defective,  in 
that  they  failed  to  show  facts  which  are  required  by  the  provi- 
sions of  section  1096,  subdivisions  2  and  7,  of  the  Political 
Code. 

Petitioner  Guy  L.  Ash  is  one  of  the  persons  named  in  Ex- 
hibit **A";  petitioner  Mrs.  Irene  Hansen  is  one  of  the  per- 
sons named  in  Exhibit  "B";  and  petitioner  Frank  Pohlmann 
is  one  of  the  persons  named  in  Exhibit  **C."  They  present 
this  petition  on  behalf  of  themselves  and  many  other  of  the 
persons  named  in  said  exhibits.    None  of  said   persons   are 
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parties  named  in  the  complaint  in  the  action  of  Holcomb  v. 
Patty,  and  none  of  them  have  been  ordered  to  be  made  par- 
ties defendant.  The  superior  court  in  that  action  did,  on 
March  27,  1917,  make  an  order  that  the  persons  named  in  said 
exhibits  appear  before  the  court  on  April  5,  1917,  and  show 
cause  why  their  registrations  should  not  be  canceled,  and  that 
notice  of  such  order  be  served  by  mailing  a  copy  of  the  notice 
to  each  of  those  persons  at  least  five  days  before  April  5, 1917. 
Aside  from  this  procedure,  no  service  of  process  has  been 
made  upon  any  person  other  than  the  county  clerk,  who  is  the 
sole  party  defendant.  The  order  to  show  cause  and  the 
mailing  of  notices  in  the  manner  required  by  said  order  of 
court  did  not  constitute  any  process  of  law  which  may  be  rec- 
ognized as  applicable  to  the  case,  and  cannot  be  recognized 
as  having  any  effect  to  bring  those  persons  within  the  jurisdic- 
tion of  the  court. 

The  clerk  has  filed  his  answer  in  that  action  and,  unless  pro- 
hibited from  so  doing,  the  superior  court  will  proceed  to  hear 
and  determine  the  action  without  making  said  persons  defend- 
ants and  without  service  of  any  lawful  process  upon  them  or 
any  of  them. 

Petitioners  claim  that  the  superior  court  is  without  jurisdic- 
tion to  proceed  against  the  clerk  alone  and  order  the  cancel- 
lation of  the  registrations  of  the  petitioners  or  any  of  the 
persons  represented  by  them  in  this  proceeding.  The  argu- 
ment is  that  each  registered  voter  has  a  vested  right  to  have 
his  name  remain  upon  the  register  until  it  shall  be  removed 
by  lawful  authority;  that  therefore  in  any  action  to  cancel 
the  registration  of  his  name  he  is  a  necessary  party,  and  judg- 
ment adversely  affecting  his  status  as  a  registered  voter  can- 
not be  rendered  unless  he  has  been  served  with  summons  or 
has  voluntarily  appeared  in  the  action.  It  is  further  claimed 
that  as  to  registered  voters  belonging  to  any  of  the  classes 
comprised  within  said  action,  the  provisions  of  section  1111 
are  mandatory;  that  the  statement  in  that  section  that  "as 
many  persons  as  there  are  causes  of  action  against  may  be 
joined  as  defendants"  should  be  construed  as  reading  to  the 
effect  that  such  persons  **mtist  be  joined  as  defendants.**  In 
this  contention  we  agree  with  the  petitioners.  Primarily  the 
register  of  elections  is  a  public  record  created  for  the  pur- 
pose of  identifying  qualified  electors,  in  order  to  safeguard 
elections  and  preserve  the  purity  of  the  ballot-box.    But  it 
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is  equally  true  that  a  qualified  elector  who  complies  with  the 
law  has  the  personal  right  to  have  his  affidavit  of  registration 
received  and  filed,  and  that  it  shall  for  the  lawful  period  re- 
main a  part  of  the  register.  After  his  affidavit  has  been  re- 
ceived and  has  become  a  part  of  the  register  of  elections,  he 
cannot  be  deprived  of  this  right  without  some  procedure  which 
complies  with  the  requirements  of  due  process  of  law.  In 
Pohlmann  v.  Patty,  ante,  p.  390,  [165  Pac.  447],  we  said  that 
in  determining  the  sufficiency  of  the  affidavits  the  acts  of  the 
clerk  are  of  a  judicial  nature,  and  before  accepting  them  it 
is  his  duty  to  pass  upon  the  certificates  and  see  that  they  are 
sufficient  in  form.  "His  acceptance  of  the  certificates 
amounts  to  a  judgment  making  them  a  part  of  the  great  regis- 
ter. Thereupon  the  qualified  voter  becomes  entitled  to  have 
his  name  upon  the  great  register,  and  the  clerk  is  not  vested 
with  authority  to  thereafter  remove  it  therefrom.  If  subse- 
quently there  should  occur  any  facts  of  the  description  con- 
tained in  section  1106  of  the  Political  Code,  that  section  states 
that  the  clerk  must  cancel  the  registration,  or  if  any  facts 
occur  which  result  in  a  judgment  of  cancellation  of  a  regis- 
tration, it  may  be  eliminated  as  provided  by  section  1109  of 
the  Political  Code."  There  may  be  instances  in  which  the 
action  authorized  by  section  1109  of  the  Political  Code  may 
be  prosecuted  and  a  valid  judgment  rendered  compelling  the 
clerk  to  cancel  registrations  without  bringing  in  as  party  de- 
fendant any  person  other  than  the  clerk.  This  would  seem 
necessarily  to  be  so  in  case  of  the  death  of  the  person  regis- 
tered. But  whatever  may  be  said  of  other  instances  of  can- 
cellation of  registrations  as  provided  by  section  1106  of  the 
Political  Code,  we  think  that  the  power  of  cancellation  of  a 
completed  registration  without  notice  to  the  person  whose 
registration  is  sought  to  be  canceled  cannot  be  exercised  arbi- 
trarily and  without  notice  under  any  of  the  circumstances  in- 
cluded within  the  action  now  pending  in  the  superior  court. 
If  the  clerk  should  wrongfully  attempt  to  cancel  a  registra- 
tion, there  would  be  a  remedy  by  writ  of  mandamus  to  compel 
him  to  restore  the  name  to  the  register.  But  if  it  be  held 
that  a  valid  judgment  may  be  entered  compelling  the  clerk 
to  cancel  a  registration  in  an  action  wherein  the  person 
affected  is  not  made  a  party  defendant,  such  judgment  would 
effectively  stand  in  the  way  of  any  procedure  against  the  clerk 
to  compel  recognition  of  the  registered  person's  rights.     He 
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would  have  been  deprived  of  a  vested  right  without  any  op- 
portunity to  defend  that  right,  and  yet  there  would  be  no 
further  legal  remedy.  To  this  it  is  no  answer  to  say  that  he 
may  then  have  his  name  restored  to  the  register  by  filing  a 
new  aflSdavit  of  registration;  for  the  wrong  may  have  been 
done  during  those  days  preceding  an  election  when  by  law  the 
right  of  registration  is  suspended. 

We  may  say  here,  as  was  said  by  the  supreme  court  of  New 
York  in  a  similar  case,  that  if  the  statute  may  be  properly 
construed  to  give  a  judge  the  right  to  prevent  any  person 
from  voting  by  striking  his  name  from  the  register — as  under 
the  existing  law  the  names  of  voters  must  be  registered  for  a 
specified  period  of  time  prior  to  an  election — without  adequate 
procedure  to  bring  such  person  before  the  court,  *'then  the 
provision  is  of  a  sweeping  and  revolutionary  character  and 
dangerous  in  the  extreme.  .  .  .  Such  a  power  so  construed 
would  be  unconstitutional  as  to  its  exercise,  would  deny  the 
right  of  suffrage  granted  by  the  constitution  of  the  state,  and 
would  leave  the  election  .  .  .  entirely  within  the  power  of 
state  judicial  officers. "     {In  re  Ward,  20  N.  T.  Supp.  606.) 

It  is  ordered  that  the  peremptory  writ  issue  prohibiting  the 
respondent  court  and  the  judge  thereof  from  canceling  or 
ordering  to  be  canceled  any  of  the  affidavits  of  registration 
of  the  petitioners  herein  or  of  any  other  of  the  persons  men- 
tioned in  and  referred  to  in  their  petition,  except  such  of 
those  persons  as  shall  have  appeared  therein  or  have  been  duly 
made  parties  defendant  and  served  with  lawful  process  within 
due  time  prior  to  the  time  of  the  hearing  of  said  action  in  the 
superior  court. 

JameSy  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  1651.    Third  AppeUate  DUtrict.— May  31,  1917.] 

C.  A.  BLACK,  Respondent,  v.  GEYSER  PEAK  WINE  AND 
BRANDT  COMPAirr  (a  Corporation),  AppeUant 

Action  foe  Price  of  Gbape  Chop — Appeal — Sufficiency  of  Evidenci 
— Affirmance  of  Judgment. — ^Upon  an  appeal  from  the  judgment 
and  order  denying  a  new  trial  in  an  action  to  recover  the  purchase 
price  of  a  grape  crop,  where  the  record  discloses  unequivocal,  clear, 
and  direct  testimony  fully  supporting  and  warranting  every  material 
finding,  the  judgment  and  order  must  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County,  and  from  an  order  denying  a  new  trial.  Em- 
met Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  P.  Cowan,  and  J.  T.  Coflfman,  for  Appellant 

J.  R.  Leppo,  for  Respondent. 

BURNETT,  J.— The  action  was  brought  by  plaintiff  upon 
his  own  demand  and  as  the  assignee  of  six  assigned  claims  for 
the  purchase  price  of  grapes  of  the  crop  of  1915.  Plaintiff 
alleged  that  he  and  his  assignors — except  one — ^sold  their 
grapes  to  defendant  upon  specific  agreements  that  they  were 
to  be  paid  for  at  the  market  price  prevailing  for  said  season 
at  the  place  of  delivery  when  said  price  became  established, 
and  that  this  market  price  was  in  due  course  established  at 
$15  per  ton  for  black  and  $14  per  ton  for  white  grapes.  The 
one  exception  was  in  the  instance  of  the  assignor,  Abshire, 
wherein  an  implied  contract  to  the  same  effect  was  relied  upon. 
Defendant,  in  its  answer,  took  issue  with  this  theory  of  the 
contracts  and  alleged  that  it  bought  all  of  said  grapes  at  an 
agreed  price  of  $12  per  ton  for  the  black  grapes  and  $10  for 
the  white,  and  that  it  had  paid  the  amount  agreed  upon,  which 
was  accepted  as  full  payment  by  plaintiff  and  his  assignors. 

We  cannot  understand  how  the  learned  counsel  for  appellant 
could  expect  this  court  to  interfere  with  the  judgment  and 
order  denying  the  motion  for  a  new  trial.  The  only  point 
made  is  that  the  evidence  is  insufficient  to  support  the  findings 
of  the  lower  court,  and  to  sustain  the  position  of  appellant  an 
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interesting  and  ingenious  argument  is  made.  However,  re- 
spondent in  his  brief  sets  out  portions  of  the  transcript  which 
disclose  unequivocal,  clear,  and  direct  testimony  fully  support- 
ing and  warranting  every  material  finding.  We  have  taken 
pains,  by  an  examination  of  the  record,  to  verify  the  quota- 
tions of  respondent,  and  we  can  perceive  no  good  reason  for 
reproducing  such  testimony  or  for  dwelling  upon  the  well- 
established  rule  that  must  operate  here  for  an  affirmance  of 
the  action  of  the  lower  court. 
The  judgment  and  order  are  affirmed. 

Ghipmani  P.  J.,  and  Hart,  J.,  concurred. 
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MEMORANDUM  CASES. 


[Civ.  No.  2229.    Second  Appellate  District.— March  26,  1M7.] 

JOHN  LAPIQUE,  AppeUant,  v.  CATHERINE  AGOURE, 
Administratrix  of  the  Estate  of  Pierre  Agoure,  Deceased, 
Respondent. 

Appeal  Dismissed,  on  the  authoritj  of  Lapique  ▼.  Plummer,  ante, 
p.  317. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  La- 
pique  V.  Plummer,  ante,  p.  317. 

John  Lapique,  in  pro.  per.,  for  Appellant. 

O'Melveny,  Stevens  &  Millikin,  and  Stuart  O'Melveny,  for 
Respondent. 

THE  COURT.— It  appearing  that  the  facts  in  this  case  are 
identical  with  those  involved  in  Civil  No.  2231,  entitled  John 
Lapique,  Appellant,  v.  Eugene  R.  Plummer  et  al..  Respond- 
ents, ante,  p.  317,  wherein  an  opinion  was  this  day  filed  dis- 
missing the  appeal,  it  is  ordered,  upon  the  authority  of  the 
opinion  so  filed  in  said  last-mentioned  case,  that  the  appeal 
herein  be  and  the  same  is  dismissed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  24,  1917. 


[CIt.  No.  2230.    Second  Appellate  District. — March  29,  1917.] 

JOHN  LAPIQUE,  Appellant,  v.  FRANK  E.  WALSH,  Ad- 
ministrator  of  the  Estate  of  Laurent  Etchepare,  Deceased, 
Respondent. 

Appeal  Dismissed,  on  the  authoritj  of  Lapique  y.  Plummer,  ante, 
p.  317. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  La- 
pique  V.  Plummer,  ante,  p.  317. 

John  Lapique,  in  pro.  per.,  for  Appellant 

H.  H.  Appel^  and  Horace  Bell,  for  Respondent, 
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THE  COURT.— It  appearing  that  the  facts  in  this  case  are 
identical  with  those  involved  in  Civil  No.  2231,  entitled  Jdkn 
Lapique,  Appeliani,  v.  Eugens  B.  Plummer  et  al.,  Respond- 
ents, ante,  p.  317,  wherein  an  opinion  was  this  day  filed  dis- 
missing the  appeal,  it  is  ordered,  upon  the  authority  of  the 
opinion  so  filed  in  said  last-mentioned  case,  that  the  appeal 
herein  be  and  the  same  is  dismissed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  24, 1917, 


[Crim.  No.  539.    Second  AppeDate  District.— May  28,  1917.] 

In  the  Matter  of  the  Application  of  DAVID  BRODIB  for  a 
Writ  of  Habeas  Corpus. 

Juvenile  Aot« — The  commitment  issued  under  the  Juvenile  Act  Is  held  on 
its  face  to  warrant  the  detention  of  the  minor. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  for  the  re- 
lease of  a  minor  committed  to  the  Preston  School  of  Industry. 

The  facts  are  stated  in  the  opinion  of  the  court  and  in  the 
opinion  in  Matter  of  Brodie,  ante,  p.  75L 

Joseph  W.  Mowelly  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  Robert  M.  Clarke,  Deputy 
Attorney-General,  Thomas  Lee  Wool  wine,  District  Attorney, 
and  H.  S.  G.  McCartney,  Deputy  District  Attorney,  for  Ee- 
spondent. 

THE  COURT.— The  matter  of  the  regularity  of  the  judg- 
mcnt  committing  the  minor  above  mentioned  to  the  Preston 
School  of  Industry  was  before  this  court  in  criminal  case  No. 
543.  ante,  p.  731,  an  opinion  in  which  has  been  this  day  filed 
reversing  the  judgment.  In  this  proceeding  we  think  that 
the  commitment  issued  to  the  superintendent  of  the  Preston 
School  of  Industry  on  its  face  is  suflScient  to  warrant  the  de- 
tention of  the  minor.  The  prayer  of  the  petition  is  therefore 
denied,  and  it  is  ordered  that  the  minor,  David  Brodie,  re- 
main in  the  custody  of  the  superintendent  of  the  Preston 
School  of  Industry  until  required  to  be  returned  to  the  county 
of  Lcs  Angeles  for  rehearing  on  the  charge  upon  which  he  was 
C^nvicted^  or  until  otherwise  discharged  by  law. 
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ABATEMENT.    See  Police  Power. 
ADVEESE  POSSESSION.    See  Public  Lands. 
AFFIDAVIT  OF  MERITS.    See  Place  of  Trial,  $• 

AGENCnr. 

1.  Written  Agreement — Recitals — Ettect  of. — A  person  signing^  a 
written  agreement  which  contains  upon  its  face  the  statement  that 
only  the  written  representations,  agreements,  and  guaranties  con- 
tained within  its  terms  shall  be  binding  upon  the  other  party  to 
it,  cannot  rely  upon  any  oral  statements  made  by  the  agent  or 
representative  of  such  party  prior  to  or  at  the  time  of  the  execu- 
tion of  the  writtcfn  agreement  (Tockstein  y.  Pacific  Kissel  Kar 
Branch,  ^2.) 

2.  Knowledge  of  Authority — Effect  of. — Where  a  party  freely  con- 
tracts with  an  agent  knowing  the  limit  of  the  agent's  authority,  he 
may  not  be  heard  thereafter  to  assert  that  he  was  misled  into  believ- 
ing that  the  agent  had  greater  authority.     (Id.) 

5.  Saul— Payment  to  Agent — ^Estoppel  of  Vendor. — ^A  vendor  of  per- 
sonal property  is  estopped  from  claiming  that  its  local  sales  agent 
was  without  authority  to  receive  payment  for  goods  sold  by  him, 
on  the  ground  that  his  authority  was  limited  to  the  making  of  sales, 
where  the  vendor  was  notified  by  the  buyer  of  the  tetter's  inten- 
tion to  make  payment  to  the  agent  and  no  objection  was  raised 
thereto.  (Fred  Medart  Manufacturing  Company  v.  Weary  &  Alford 
Company,  347.) 

4.  Principal  and  Agent — Sale  of  Personal  Property— Lack  of 
Possession — ^Want  of  Authority  to  Receive  Price. — An  agent 
merely  for  the  sale  of  personal  property,  not  having  possession 
thereof,  is  not  vested  with  authority  to  bind  hia  principal  by  collec- 
tion of  the  purchase  price.     (Id.) 

6.  Contract — Commission  for  Purchasing  Land— Fractional  Inter- 

est IN  Property — Trust — Specific  Performance. — An  agent  who 
consummated  a  purchase  of  a  tract  of  land  under  an  agreement  that 
he  should  receive  as  his  commission  a  one-sixth  interest  in  the  prop- 
erty, cannot,  where  the  purchaser  makes  a  sale  of  a  portion  of  the 
property,  which  portion  was  of  the  value  of  one-half  of  the  whole 
tract,  have  a  trust  declared  in  his  favor  in  an  undivided  one-third 
interest  in  the  part  remaining  unsold,  or  specific  performance  de- 
creed to  that  effect,  as  under  such  an  agreement  he  is  only  entitled 
to  a  decree  for  a  one-sixth  undivided  interest  of  the  whole  tract. 
(Brooke  v.  Quigley,  484.) 

(809) 
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AGENCY  (Contiinied). 

6.  CONTEACT— AOINOT  FOB  QaSM  OF  MaNXTFAOTUBED  ABTIOLBS — ^INOOIC- 

PLBTE  CONTEAGT — PaBOL  EVIDENCE  INADMISSIBLE. — In   an  BCtion  tO 

recover  commissions  on  the  sales  within  certain  territory  of  vmrioat 
articles  manufactured  bj  the  defendant,  based  upon  a  purported 
agency  contract  placed  at  the  bottom  of  an  "order  ticket/'  which, 
omitting  signatures,  was  in  the  following  language:  '^o  have  ezda- 
live  agency  in  Imperial  Valley  for  1912  and  by  ordering  one  car 
before  Feb.  1st,  1913,  can  have  the  agency  for  same  season,**  it  is 
error  to  admit  parol  evidence  of  the  missing  terms  of  the  agency* 
(Edgar  Bros.  Company  v.  Schmcfiser  Manufacturing  Company,  667.) 

7.  CONTBAOT  NOT  PEErOBMABLE  WiTHIN  TeAB — STATUTE  OF  FBAUDS. — 

Such  a  contract  is  within  the  statute  of  frauds  as  one  not  to  be  per- 
formed within  a  year,  where  it  was  shown  by  testimony  of  witnesses 
that  the  term  "season/*  as  used  in  the  contract,  expired  in  the  month 
of  October.     (Id.) 

See  Building  and  Loan  Association;    Corporation,  9-111  Inaor- 
anee,  8-6;  Specific  Performance,  2,  3. 

ALIENATION  OP  AFFECTIONS. 

IMSUFFICIENOY  OF  EVIDENCE. — In  this  Bctlon  for  damages  for  alienation 
of  affections  it  is  held  that  the  evidence  was  insufficient  to  justify 
the  findings  and  decision  of  the  trial  court.  (Van  Tassell  ▼•  Heidt, 
234.) 

AMENDMENT.    See  Deposition,  1,  2. 

APPEAL. 

1.  Findings — Oonfuct  of  Evidence. — The  appellate  eonrt  win  not  dis- 

turb a  finding  of  fact  by  the  trial  court,  or  the  implied  finding  of  a 
jury  that  is  supported  by  evidefnce,  if  the  evidence  is  conflicting. 
(Lincoln  v.  Pacific  Electric  Railway  Company,  83.) 

2.  Mistake  as  to  Coubt — Jubisdiction — Constitutional  Law. — The 
saving  clause  of  section  4  of  article  VI  of  the  constitution,  that 
no  appeal  taken  either  to  the  supreme  court  or  district  courts  of  ap- 
peal shall  be  dismissed  for  the  reason  only  that  the  same  was  not 
taken  to  the  propf'r  court,  but  the  cause  shall  be  transferred  to  the 
proper  court  upon  such  terms  as  to  costs  or  otherwise  as  may  be 
just,  and  shall  be  proceeded  with  therein  as  if  regularly  appealed 
thereto,  does  not  give  to  the  court  to  which  the  appeal  has  been 
wrongly  taken  any  jurisdiction  to  make  orders  extending  time,  or 
any  other  orders,  except  the  order  of  transfer.  (Pierce  v.  Employ- 
ers' Indemnity  Exchange,  98.) 

3.  Dismissal  of  Appeal— Failuee  to  File  Bbief  in  Time. — An  ap- 
peal must  be  dismissed  where  the  time  for  filing  appellant's  open- 
ing brief  had  expired  when  the  notice  of  motion  to  dismiss  Um 
appeal  was  served  and  filed.     (Id.) 
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APFEAL  (Continued). 

4.  Ttpxwuttxn  Tbanbgupt— Whsn  Unauthouzxd. — ^Tbere  la  no  au- 
thoritj,  either  in  the  rules  of  court  or  in  the  statutory  proTisions, 
for  a  transcript  presented  by  a  certified  typewritten  copy  where 
the  appeal  la  from  the  judgement  upon  the  judgment-roll  alone.  Sec- 
tions 953a,  953b,  and  953c  of  the  Code  of  Civil  Procedure,  as  they 
were  in  August,  1914,  when  the  transcript  herein  was  filed,  did  tiot 
apply  on  such  an  appeaL     (Lapique  v.  Plummer,  317.) 

8.  Ai^rsBNATivB  Method  —  TtULifsouFT  —  Nonobskbvanob  or  Cotjbt 
BuLE — Dismissal, — An  appeal  from  a  judgment  taken  under  the 
alternative  method  must  be  dismissed,  where  the  reporter's  tran- 
•cript  complied  only  in  form  and  size  with  rule  7  of  the  supreme 
court  and  the  clerk's  transcript  consisted  of  what  appeared  to  be 
some  discarded  office  copies  of  the  pleadings,  findings,  and  judgment| 
inserted  in  the  reporter's  transcript,  which  contained  neither  index- 
ing nor  paging  that  was  intelligible.     (O'Dea  v.  Boberts,  345.) 

d.  FOEM  AND  PBEPABATION  OP  TeANSCBIPT— PUBPOSS  OF  BuLS. — ^The 
purpose  of  rule  7  of  the  supreme  court  relating  to  the  form  and 
preparation  of  transcripts  on  appeal  in  civil  cases  prepared  under 
section  953a  of  the  Code  of  Civil  Procedure  is  not  only  to  secure 
records  of  uniform  size  for  the  filing  cases  in  the  clerk's  office,  but 
the  presentation  of  transcripts  in  orderly  and  convenient  form,  prop- 
erly  paged  and  indexed,  for  examination  by  the  court  in  determining 
the  questions  involved  in  the  appeal.     (Id.) 

7.  Denial  of  Motion   for  Substituted   Findings — ^Nonappealablb 

Obdeb. — An  appeal  from  an  order  denying  a  motion  to  substitute 
other  findings  of  fact  for  those  signed  by  the  court  cannot  be  sus- 
tained, as  the  court  has  no  authority  to  change  its  findings  of  fact 
after  the  entry  of  judgment.     (Bunnell  v.  Thomas,  634.) 

8.  CONTBAOT  FOB  LAYING  FLOOB  IN  BUILDING — SUBSTANTLAL  COMPLI- 
ANCE— Affibmanoe  of  Judgment. — Upon  an  appeal  from  a  judg- 
ment and  order  denying  a  new  trial  in  an  action  upon  a  contract 
for  the  laying  of  a  floor  of  a  specified  description  in  a  build- 
ing, where  the  main  question  relied  upon  for  a  reversal  is  as  to 
whether  or  not  there  was  a  substantial  compliance  with  the  terms 
of  the  contract,  and  the  appellant  challenges  the  sufficiency  of  the 
evidence  to  support  the  finding  of  the  trial  court  to  that  effect, 
the  appellate  court  will  not  undertake  to  review  or  reverse  the 
decision,  where  it  is  shown  by  the  record  that  the  judge  of  the 
trial  court,  after  hearing  the  testimony,  visited  the  building  and 
examined  the  floor  itself,  and  then  decided  that  there  had  been  a 
substantial  compliance  with  the  contract.  (Wright  y.  LocomobHa 
Company  of  America,  694.) 

9.  Nominal  Damages  —  Failubs  to  Awabd  —  Insufficient  Oboxtnd 
fob  Bevebsal. — A  judgment  will  not  be  reversed  on  appeal  for 
failure  to  award  nominal  damages.     (Liljefelt  t.  Blum,  721.) 
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APPEAL  (Continued). 

10.  Beoori>— 6umcisN0T  op  Attthxntioatiom.— Upon  an  appeal  from 

orders  made  upon  proceedings  had  supplemental  to  execution,  the 
record  is  suiBcientlj  authenticated  under  the  provisions  of  sections 
951  and  953  of  the  Code  of  Civil  Procedure,  where  the  papers  and 
evidence  used  on  the  hearing  appeared  in  the  form  of  affidavits  and 
written  orders,  and  were  stipulated  by  counsel  to  be  correct  copies. 
(Pioneer  Investment  and  Trust  Co.  v.  Muncej,  740.) 

11,  Appeal  prom  Judgment— Bboobd — ^Unauthbnticated  Apptoavits. — 
Upon  an  appeal  taken  from  a  judgment  for  the  purpose  of  reviewing 
an  order  denying  a  motion  to  set  it  aside,  on  the  ground  that  no 
notice  of  the  filing  of  the  findings  or  of  the  time  when  the  findings 
would  be  presented  to  the  judge  was  served  upon  the  appellant, 
affidavits  in  the  clerk's  transcript,  which  were  filed  on  the  motion 
to  strike  out  the  judgment,  cannot  be  considered,  where  thej  were 
not  certified  or  otherwise  authenticated  bj  the  judge  as  having  been 
used  at  the  hearing  of  the  motion.     (Boos  v.  Byrnes,  755.) 

12.  Order  Denting  Motion  to  Vacate  Jttdgment — Appealable  Obi»b. 

An  order  denying  a  motion  to  set  aside  and  vacate  a  judgment  is 
itself  an  appealable  order,  and  cannot  be  reviewed  upon  appeal  from 
the  judgment.     (Id.) 

13,  Action  pob  Price  of  Grape  Crop — Sufpicienot  op  Evidenck 
— Affirmance  op  Judgment. — Upon  an  appeal  from  the  judgment 
and  order  denying  a  new  trial  in  an  action  to  recover  the  purchase 
price  of  a  grape  crop,  where  the  record  discloses  unequivocal,  clear, 
and  direct  testimony  fully  supporting  and  warranting  every  material 
finding,  the  judgment  and  order  must  be  affirmed.  (Black  v.  Qeyser 
Peak  Wine  and  Brandy  Company,  805.) 

See  Assault  and  Battery;  Contract,  1;  Criminal  Law,  6,  63;  Judg- 
ment, 5;  Negligence,  2,  4,  5;  New  Trial,  2;  Parent  and  Child; 
Summons,  6,  7. 

ABSON.    See  Criminal  Law,  13-16. 

ASSAULT  AND  BATTEBY. 

Default  in  Action  pob  Damages — Judgment  fob  Dependants — ^Pre- 
sumption UPON  Appeau — In  an  action  for  damages  for  assault  and 
battery,  where  the  defendants  made  default,  and  the  trial  court, 
upon  application  of  plaintiff,  gave  judgment  for  the  defendants,  it 
will  be  presumed  on  appeal  from  the  judgment,  in  the  absence  of 
any  record  of  the  evidence  or  findings,  that  plaintiff,  although  as- 
saulted, was  not  damaged.     (Liljefelt  v.  Blum,  721.) 

See  Criminal  Law,  17-20. 


Digitized  by 


Google 


Bank,  813 

ASSIGNMENT. 

Assignment  of  Ck)NTiU(7iN— Liabilitt  of  Assignib. — ^Wliile  the  mere 
assignment  of  rights  under  an  ezecutorj  contract  does  not  make  the 
assignee  liable  to  the  other  contracting  party,  yet,  where  after  the 
assignment  is  made,  the  executory  provisions  of  the  contract  are 
fully  performed,  the  benefit  inuring  solely  to  the  assignee,  and  where 
by  his  actions  he  holds  himself  out  as  personally  liable  and  recog- 
nizes the  original  contract  as  binding  upon  him,  he  is  liable  to  the 
other  party  equally  with  the  assignor.  (Robinson  y.  Bispin,  536.) 
See  Building  Contract,  1,  2;  Claim  and  Delivery,  1;  Corporation, 
9;  Landlord  and  Tenant,  8,  9;  Promissory  Note,  2,  4;  Sale,  4,  5. 

ATTACHMENT. 

1.  Sale  of  Potatoes — Seizubi  by  Shseiff— Ownership  by  BuTEBa 
— Sufficiency  of  Evidence. — In  an  action  brought  against  a  sher- 
iff and  the  surety  on  his  official  bond  for  the  conversion  of  a  carload 
of  potatoes,  the  ownership  of  the  potatoes  by  the  plaintiffs  at  the 
time  of  their  seizure  under  a  writ  of  attachment  by  the  sheriff  in 
an  action  against  the  plaintiffs'  vendor,  is  sufficiently  shown  by 
proof  of  the  loading  of  the  same  upon  the  car  and  the  making  out  of 
a  shipping  receipt  naming  the  plaintiffs  as  consignees,  and  the  re* 
eeipt  of  a  large  payment  on  account  of  the  price,  with  assurance 
of  the  payment  of  the  balance  when  the  goods  were  ready  to  be 
shipped.     (Brinkley-Douglas  Fruit  Co.  y.  Silman,  648.) 

£.  Thibd-pabty  Claim — Sufficiency  of  Demand — ^Waiver. — ^A  sheriff 
is  not  permitted  to  question  the  sufficiency  of  the  demand  for  the 
release  of  attached  property  made  under  section  689  of  the  Code  of 
Civil  Procedure,  where  he  acts  upon  it  and  demands  and  receives  an 
indemnifying  bond  from  the  claimant.     (Id.) 

8.  Wrongful  Seizure  and  Sale  of  Property  by  Officer — Conver- 
sion.— Conversion  is  the  proper  remedy  against  a  sheriff  who  seizes 
and  sells  property  of  one  person  under  process  against  another. 
(H.) 

4.  Possession  of  Conyerted  Property. — In  an  action  of  conversion 
against  a  sheriff,  the  plaintiff  is  entitled  to  recover  where  he  proves 
ownership  and  right  of  possession  together  with  its  appropriation 
by  the  defendant,  regardless  of  the  fact  that  at  the  time  of  the  con- 
version the  property  may  have  been  in  the  possession  of  a  third 
party.    (Id.) 

ATTOENEY'S  fees.    See  Husband  and  Wife,  2;  Injunction,  1. 

AUTOMOBILE.    See  Criminal  Law,  21-26. 

BANK.     See  Building  and  Loan  Association;  Contract,  10-12;  Trust, 
3-7,  10-12. 
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BILL  OF  LADING.    See  Pled^^,  2. 
BONDS.    See  Drainage  Distriet,  1« 
BBOKEB.    See  Vendor  and  Vendee,  4L 
BUILDING  AND  LOAN  ASSOCIATION. 

1.  iNDOBSElfENT  OF   CHECK   BY  SlCBETAKY — ^LaCK   OF   AUTHOWTT — AF- 

PBOPBUTiON  OF  PROCEEDS — ^LIABILITY  OF  BANK. — The  Secretary  of  a 
building  and  loan  association  has  no  anthoritj  bj  Tirtne  of  his  office 
to  indorse  and  cash  a  check  payable  to  the  association  for  his  own 
bmieflt,  and  where  he  does  so,  and  is  without  express  anthority,  the 
bank  cashing  the  check  is  liable  to  the  association  for  the  amount 
thereof.  (Palo  Alto  Mutual  Building  and  Loan  Association  ▼.  Urst 
National  Bank  of  Palo  Alto,  214.) 

2.  USl  OF  COBPOEATX  PbOPERTT  BY  OFFICEB— NOTICE  OF  LaOK  OF  AU- 

THORITY.— ^An  officer  of  a  corporation  has  no  authority  to  use  the 
corporate  property  for  his  own  benefit,  and  such  use  is  notice  of 
lack  of  authority.     (Id.) 

8.  PamoiPAL  AND  Agent— Knowuedob  of  Agent— When  not  Imfut- 
ABLB  TO  Principal. — A  principal  is  not  charged  with  knowledge  of 
his  agent  where  the  latter  is  engaged  in  a  transaction  beyond  hia 
authority,  and  in  which  he  is  interested  adversely  to  the  principaL 
(M.) 

4.  DocTBiNB  OF  Bona  Fide  Holdeb  Inapplicable. — ^Where  the  secre- 
tary  of  a  building  and  loan  association  without  authority  indorses 
a  check  payable  to  the  association  to  a  bank,  the  doctrine  of  bona 
fide  holder  without  notice  does  not  apply  as  between  the  association 
and  the  bank,  for  they  are  parties  in  privity;  nor  is  the  bank  an 
indorsee  in  due  course  as  defined  by  sections  3123  and  8124  of  the 
Civil  Code.     (Id.) 

6.  Use  of  Proceeds  of  Check — Benefit  of  Association — Lack  of 
Estoppel. — The  fact  that  the  association  suffered  no  loss  by  reason 
of  the  fact  that  the  money  obtained  from  the  cashing  of  the  check 
was  used  to  secure  title  to  property  upon  which  the  association  held  a 
mortgage  does  not  estop  the  association  from  recovering  the  amount 
of  the  check  from  the  bank.     (Id.) 

BUILDING  CONTRACT. 

1.  Assignment — Final  Payment  Under  Buiu>ino  Contract— Biohts 
OF  Assignee. — An  assignment  of  the  final  payment  due  under  the 
terms  of  a  building  contract  demands,  independently  of  any  statute, 
an  inquiry  on  the  part  of  the  assignee  as  to  the  conditions  of  future 
payments,  and  the  rights  of  the  assignee  are  no  greater  thereunder 
than  those  of  the  contractor  itself.     (Suhr  v.  Metcalfe,  59.) 
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BUILDING  CONTRACT  (Continued). 

2.  CoNSTBUcnoN  or  Coos  —  Assignment  or  Thing  in  Action  —  Db- 
riNSES. — Where  the  final  payment  provided  by  a  building  contract 
Is  not  due  when  an  assignment  thereof  is  made,  the  assignment  is 
of  a  "thing  in  action"  within  the  meaning  of  section  368  of  the 
Code  of  CItU  Procedure,  providing  that  in  case  of  an  assignment  of 
a  thing  in  action,  the  action  by  the  assignee  is  without  prejudice  to 
any  setoff  or  other  defense  existing  at  the  time  of  or  before  notice 
of  the  assignment.     (Id.) 

8.  Extra  Work— Payment  by  Note — Agreement  to  Deliver  Build- 
ing Clear  or  All  Charges— Architects'  Fees — Parol  Evidence. 
A  written  agreement  whereby  a  building  contractor  in  consideration 
of  the  execution  and  delivery  of  the  owner'a  note  acknowledged 
satisfaction  in  full  for  all  extras  due  and  agreed  to  deliver  the 
building  upon  completion  "clear  of  any  charge  of  any  character 
whatever,  also  including  architect,"  is  not  subject  to  explanation  by 
parol  evidence,  and  the  admission  of  such  evidence  for  the  purpose 
of  showing  that  the  intention  was  to  relieve  the  owners  of  any  lien 
for  the  possible  charge  of  the  architects  for  the  extra  work  put 
upon  the  building  is  erroneous.     (Id.) 

4.  Notice  to  Withhold  —  SurnciENCY  or  Nones  —  Acceptance  or 
Order  or  Contractor.  —  An  order  on  the  owner  given  by  a  con- 
tractor to  a  subcontractor  and  by  the  latter  presented  to  the  owner 
for  acceptance  is  sufficient  notice  to  the  owner  to  entitle  the  owner 
to  withhold  the  amount  from  the  contractor,  as  provided  by  section 
1184  of  the  Code  of  Civil  Procedure.     (Id.) 

6.  Delay  in  Completion  —  Extra  Work  —  iNsurriciENT  Excuse. — 
Where  a  building  contract  provides  that  no  additional  time  shall 
be  allowed  for  completion  unless  demand  therefor  be  made  in  writ- 
ing, delay  in  performance  because  of  an  agreement  for  extra  work 
it  not  a  sufficient  excuse,  in  the  absence  of  a  demand  for  additional 
time  as  provided  by  the  contract.     (Id.) 

6*  Installation  or  REiKFoaaNG  Steel — Bequirements  or  Subcon- 
tractor.— Where  a  contract  for  the  construction  of  a  garage  requires 
the  contractor  to  construct  a  concrete  building,  to  be  reinforced  by 
steel  bars,  fabric  stirrups,  and  tying  wire,  and  the  specifications  pro- 
vide that  bars  will  be  used  in  all  footings,  beams,  girders,  walls, 
but  in  no  floor  or  roof  slabs,  a  subcontractor  who  takes  over  the 
contract  for  the  general  installation  of  the  reinforcing  steel  for  the 
building,  is  required  to  install  reinforced  steel  bars  or  fabric  in  the 
floor  and  roof  slabs  entering  into  the  construction  of  the  building, 
where  his  contract  requires  him  "to  furnish  and  set  in  place  in  a 
workmanlike  manner  all  reinforcing  steel  bars,  tying  wire,  etc.,  re- 
quired to  be  used  in  the  construction  of  that  certain  building  to  be 
erected  on  the  lands  hereinafter  described  in  accordance  with  the 
plans  and  specifications  for  the  construction  of  eaid  building";  aa 
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BUILDING  CONTRACT  (Continued). 

the  expression  "etc."  meana  "other  reinforcing  material,^  wbicli  in- 
eludes  fabric.     (Soule  v.  Northern  Construction  Company,  300.) 

7.  Incompletely  Initialed  and  Unattached  Specifications  —  Void 
Contract. — A  building  contract  reciting  that  the  work  should  be 
done  and  performed  conformably  to  the  drawings  and  specifications 
of  certain  architects  to  be  filed  with  the  contract  and  identified  by 
the  signatures  of  the  respective  parties  thereto,  is  wholly  void,  where 
the  specifications  consisting  of  three  sets  were  not  attached  to  the 
contract  nor  to  each  other  when  insufficiently  initialed,  or  subse- 
quently examined  or  further  initialed  after  they  were  fastened  to< 
gether  and  filed  for  record  by  some  person  other  than  and  in  the 
absence  of  the  contractor.     (Blinn  Lumber  Company  v.  Cohn,  386.) 

8.  Compliance  With  Specifications  —  Defects  in  Construction — 
Bbcovebt  by  Conteactob. — ^Where  in  the  performance  of  a  contract 
for  the  doing  of  certain  concrete  work  in  connection  with  the  con- 
struction of  a  building  the  contractor  performed  the  work  in  strict 
eompliance  with  the  requisites  of  the  specifications  and  obtained 
monthly  certificates  approving  the  work,  he  is  entitled  to  recover  the 
final  payment  notwithstanding  the  subsequent  cracking  of  some  of 
the  flooring  due  to  an  improper  mixture  of  gravel  and  cement  and 
the  refusal  of  the  architect  to  issue  his  final  certificate  because  of 
such  defects.  (Boebling  Construction  Company  v.  Doe  Estate  Com- 
pany, 397.) 

0.  Besui/ts  of  Work— When  Risk  upon  Owner. — ^Where,  in  the  erec- 

tion of  a  building,  the  owncrr  agrees  to  pay  a  certain  sum  for  doing 
a  certain  part  of  the  work  and  specifically  provides  the  kind  of 
materials  to  be  used  and  the  manner  in  which  they  are  to  be  used, 
and  stands  by  and  directs  and  afterward  approves  the  work,  the  risk 
of  its  serving  the  purpose  intended  by  the  owner  is  clearly  upon 
him.     (Id.) 

See  Mechanic's  Lien* 

CANCELLATION. 

1.  Cancellation  of  Moetgaoe— Purchase  Price  of  Agency  Contract 
— ^Failube  of  Consideration — Bight  of  Purchaser. — In  an  action 
to  cancel  a  conveyance  given  as  a  mortgage  to  secure  the  payment 
of  the  purchase  price  of  a  contract  giving  the  right  of  sale  of  sub- 
agencies  for  the  sale  of  washing-machines,  the  defendant  is  not 
entitled  to  foreclose  the  mortgage  and  leave  plaintiff  to  an  action 
for  damages,  but  the  plaintiff,  as  a  defense  to  the  foreclosure,  is 
entitled  to  show  a  failure  of  consideration  for  which  the  mort- 
gage was  given.     (Shull  v.  Crawford,  36.) 

2.  Total  Failure  of  Consideration — Notice  of  Rescission. — ^Where 
there  is  a  total  failure  of  consideration,  it  is  not  necessary  to  give 
notice  of  rescission  before  bringing  suit  to  cancel  the  contract,     (Id.) 
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CEBTIOBABI.    Bee  Costi. 

CHECK.    See  Building  and  Loan  Association;  Criminal  Law,  80,  81; 
Trust,  5-7. 

CLAIM  AND  DELIVERY. 

1.  ownsrship  and  right  of  possession — assignicbnt  of  cat7sk  of 
Action  After  Submission  of  Cass  —  Erroneous  Judgment. — 
Where,  in  an  action  against  a  constable  and  sureties  on  his  official 
bond  to  recover  the  possession  of  an  automobile  taken  under  a  writ 
of  attachment,  it  is  made  to  appear  upon  the  face  of  the  record 
that  when  the  complaint  was  filed,  and  until  the  time  of  trial  and 
submission  of  the  cause  for  decision,  the  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  the  property,  it  is  error  to  find 
that  the  plaintiff  was  not  entitled  to  possession  or  damages,  because 
of  the  fact  that  after  such  submission  there  was  filed  a  document 
purporting  to  assign  to  other  parties  all  property  and  sums  of  money 
arising  from  the  cause  of  action.  Under  such  circumstances,  the 
eourt  should  have  granted  a  motion  for  another  and  dijT'rent  judg- 
ment, and  amended  its  conclusions  of  law  and  rendered  another  judg- 
ment accordingly.     (Bunnell  v.  Thomas,  634.) 

£.  Demand  Before  Commencement  of  Action  —  Pleading  —  Suffi- 
ciENOT  OF  Complaint. — In  an  action  of  claim  and  delivery,  the 
complaint  sufficiently  shows  that  demand  was  made  for  the  posses- 
sion of  the  property  before  the  commencement  of  the  action,  where 
it  is  alleged  that  the  plaintiff  on  a  stated  day  "demanded''  posses- 
sion and  that  the  defendants  "refused  and  now  refuse"  delivery, 
notwithstanding  that  the  day  stated  was  the  day  on  which  the  com- 
plaint was  filed.     (Hardlson  Perforating  Company  y.  Davies,  738.) 

OOkMON  CARRIER. 

Contract  for  Shipment  of  Goods — Delay  Caused  from  Lack  of 
Crating — Destruction  by  Fire— Liabiuty  for  Loss.— Where  a 
▼an  and  storage  company  in  the  delivery  of  certain  household  effects 
to  a  railroad  company  for  the  purpose  of  shipment,  neglected  to 
crate  certain  portions  of  the  goods,  as  required  by  its  contract,  in 
time  to  get  the  goods  in  the  freight  depot  before  it  closed  for  the 
day,  and  thereupon  stored  them  in  one  of  their  warehouses  for 
safekeeping  overnight,  and  the  warehouse  was  destroyed  by  fire 
before  the  next  morning  and  the  goods  with  it,  the  company  is 
liable  for  the  value  of  such  goods.  (Beall  ▼.  Bekins  Van  and  Stor- 
age Company,  652.) 

COMMUNITY  PROPERTY.    See  Husband  and  Wife,  1-4. 

CONSIDERATION.    See  Cancellation;    Corporation,   1;    Mortgage,   1; 
Promissory  Note,  3,  4;  Trust,  8,  9. 
88  0«1.  App.— 53 
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CONSPIRACY.    See  Criminal  Law,  13,  51-68. 

CONSTITUTIONAL  LAW.  See  Appeal,  2;  County;  Criminal  Law,  25, 
26;  Execution,  2;  Mechanic's  Lien,  10;  Office  and  Officers,  1-3; 
Place  of  Trial,  2;  Police  Power. 

CONTEMPT.    See  Costs;  Deposition,  4;  Police  Power,  8. 

CONTRACT. 

1.  Legal  Services — Evidence — Substitution  of  Oral  Aobeii(knt  pob 
Written  Contract — Appeal. — In  an  action  to  recover  the  reason- 
able value  of  legal  services,  oral  evidence  is  admissible  to  prove  that 
after  entering  into  a  written  contract  providing  for  the  payment  of 
a  contingent  fee,  the  parties  entered  into  a  new  and  distinct  oral 
agreement  providing  that  the  plaintiff  should  be  paid  a  fair  fee  for 
his  services,  and  where  the  court  who  heard  such  testimony  and  saw 
the  witnesses  believed  the  same,  and  found  accordingly,  the  judg- 
ment will  not  be  disturbed  on  appeal.     (Keeley  v.  Erbe,  267.) 

2.  Compensation  for  Use  of  Automobile — New  Arrangement — In- 
sufficient  Proof  of  Termination  of  Original  Contract. — In  an 
action  to  recover  compensation  for  the  use  of  plaintiff's  automobile 
in  connection  with  his  work  as  a  salesman  for  defendant,  the  origi- 
nal agreement  to  pay  the  reasonable  value  of  such  use  is  not  shown 
to  have  been  terminated  by  the  evidence  of  the  plaintiff  of  a  new 
arrangement  subsequently  made  concerning  the  use  of  the  machine, 
in  the  absence  of  anything  in  the  record  disclosing  the  terms  of  such 
new  arrangement.     (Doolittle  v.  Savage  Tire  Company,  476.) 

8.  Evidence— By-law  of  Corporation — Manner  of  Fixing  Compensa- 
tion OF  Employees. — In  such  an  action  a  by-law  of  the  defendant 
corporation  limiting  the  manner  in  which  the  compensation  of  em- 
ployees should  be  fixed,  is  inadmissible,  where  it  is  not  shown  that 
plaintiff  had  notice  or  knowledge  of  such  by-law  at  the  time  the 
contract  was  made.     (Id.) 

4.  Breach  of  Covenant  to  Grade  Streets— Insufficient  Complaint. 
In  an  action  for  damages  for  breach  of  a  covenant  of  a  contract  to 
grade  certain  streets,  in  which  time  was  of  the  essence,  but  no  time 
for  performance  fixed,  the  complaint  is  fatally  defective  and  the 
action  barred  by  the  statute  of  limitations,  where  it  appears  upon 
the  face  of  the  complaint  that  the  contract  was  not  made  within 
four  years  prior  to  the  institution  of  the  action,  and  no  averment 
contained  therein  that  a  demand  for  performance  of  the  covenant 
was  ever  made.     (Caner  v.  Owners  Realty  Company,  479.) 

6.  Demand  of  Performance  —  When  Necessary. — ^Where  no  time  it 
specified  for  the  doing  of  an  act  other  than  the  payment  of  money, 
a  demand  for  performance  is  necessary  to  put  tlie  promisor  ill 
default.     (Id.) 
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CONTBACT  (Continued). 

0.  Time  foe  Demand  fob  Psefoemanoe.— Where  a  demand  for  per- 
formance is  essential  to  the  creation  of  a  cause  of  action  it  must  be 
made  within  a  reasonable  time,  which  is  the  period  of  time  pre- 
scribed by  the  statute  of  limitations  for  the  outlawry  of  the  action. 
(Id.) 

7.  Indefinite  Time  of  Perfdemance  —  Statute  of  Limitations. — 

Where  in  a  contract  the  time  within  which  an  act  is  to  be  performed 
is  either  indefinite  or  not  specified,  the  statute  of  limitations  com- 
mences to  run  against  an  action  for  failure  to  perform  such  an 
obll^tion  at  the  expiration  of  a  reasonable  time.     (Id.) 

8.  Conteaot  for  Construction  of  Launch— Default  in  Completion — 

Direction  to  Proceed  With  Work — Compensation  for  Damages — 
Lack  of  Waiver. — The  right  to  rescind  a  contract  for  the  construc- 
tion of  a  launch  calling  for  its  completion  within  a  stated  time  is 
waired  bj  the  act  of  the  partj  ordering  the  launch  in  urging  the  con- 
tractor to  rush  the  completion  after  knowledge  that  it  would  not  be 
completed  within  the  contract  time,  but  the  right  to  insist  upon  com- 
pensation for  the  damage  caused  bj  the  delaj  is  not  waived. 
(Stephens  v.  Wejl-Zuckerman  &  Co.,  566.) 

9.  Acceptance  of  Subject  BiATTEB  of  Contract  —  Nonwaiver  of 

Damages  for  Incomplete  Performance. — The  party  not  in  default 
under  a  contract  is  often  constrained  by  his  necessities  to  take  what 
he  can  get  under  his  contract  when  he  can  get  it.  Such  conduct 
does  not  and  should  not  operate  as  a  waiver  of  the  right  of  action 
for  damages.     (Id.) 

10.  "L  O.  U."  OF  Bank  Cashier — Evidence — Obligation  of  Bank — 
Parol  Proof  Inadmissible. — ^An  agreement  for  the  payment  of  a 
conunission  on  a  sale  of  real  property  in  the  form  of  an  "L  O.  IT.," 
signed  "B.  McD.,  Cashier,''  does  not,  when  examined  alone  and  for 
what  it  shows  upon  its  face,  evidence  the  contract  of  the  bank  of 
which  the  signer  was  cashier;  and,  in  an  action  brought  to  enforce 
payment  of  the  agreement,  it  is  error  to  admit  parol  evidence  to  show 
that  the  contract  was  that  of  the  bank  and  not  that  of  the  cashier. 
(Hay  V.  McDonald,  572.) 

11.  Parties  and  Signatures — Paeol  Evidence. — ^Where,  in  the  body  of 

an  instrument,  no  words  appear  which  serve  to  define  the  agreement 
as  being  made  on  behalf  of  a  party  other  than  he  whose  signature 
is  attached  thereto,  it  will  not  be  deemed  to  be  the  contract  of  an- 
other party,  even  though  there  may  appear  after  the  appended  sig- 
nature of  the  individual,  qualifying  or  descriptive  words,  such  as 
"president,"  "secretary,"  or  "cashier."  In  such  cases  parol  proof  is 
admissible  to  identify  the  party  against  whom  the  obligation  is 
legally  chargeable.     (Id.) 

12.  Admissibility  of  Parol  Evidence — Extension  of  Lubiuty  to  Prin- 
cipal.— The  rule  that  where  an  agent  contracts  in  terms  not  fully 
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CONTBACT   (Continued). 

expressing  his  representative  eapacitj,  parol  evidence  la  admissible 
to  show  that  it  was  understood  by  the  parties  that  another  person 
was  intended  to  be  bound,  or  that  there  was  a  principal  whollj  un- 
disclosed or  unknown  to  the  opposite  party,  does  not  operate  to  allow 
an  agent  who  contracts  apparently  in  his  own  name  to  relieve  him- 
self of  liability,  but  is  a  rule  which  extends  to  the  other  party  the 
option  of  also  proving  a  charge  under  the  contract  against  the  real 
principal.     (Id.) 

See  Agency;  Building  Contract;  Damages;  Interest;  Landlord  and 
Tenant;  Novation;  Place  of  Trial^  1;  Sale. 

CONVBBSION.    See  AtUchment 

COBPOBATION. 

1.  Issuance  of  Stock— Services  Perpormed— Consideration. — Corpo- 
rate stock  issued  in  consideration  of  valuable  services  rendered  and 
labor  performed  for  the  corporation  is  not  issued  without  considera- 
tion.    (Ellsworth  V.  National  Home  and  Town  Builders,  1.) 

2.  Meeting  op  Stockhoiders  Contrary  to  By-laws  —  Assent  of 
Stockholders — Legality  op  Acts. — In  an  action  to  recover  dam^ 
ages  for  conversion,  based  upon  the  refusal  of  a  corporation  to  trans- 
fer to  the  plaintiff  certain  shares  of  its  capital  stock,  which  the 
plaintiff  had  acquired  from  a  third  party  to  whom  the  stock  had 
been  theretofore  issued  for  services  rendered  and  labor  performed 
for  the  corporation,  the  defendant  cannot  contend  that  the  issuance 
of  the  stock  was  unauthorized,  on  the  ground  that  the  stockholders* 
meeting  at  which  the  board  of  directors  was  elected  who  voted  the 
issuance  of  the  stock  was  held  outside  of  the  state  under  whose  laws 
the  corporation  was  created  and  in  violation  of  the  by-laws,  where 
all  the  stockholders  gave  their  consent  to  such  meeting  and  partici- 
pated in  such  election.     (Id.) 

8.  Stockholder's  Liability — Moneys  Loaned — Pleading — Joinder  of 
Claims. — In  an  action  to  recover  of  a  stockholder  of  a  corporation 
his  proportionate  liability  for  moneys  loaned  to  the  corporation  at 
various  times  while  he  was  a  stockholder,  the  plaintiff  may,  in  a 
single  action,  join  the  claims  on  the  various  loans.  (Clark  v.  Berlin 
Bealty  Company,  50.) 

4.  Complaint  —  Incorporation  by  Reperencb. — In  an  action  to  re- 

cover of  a  stockholder  of  a  corporation  his  proportionate  liability, 
where  there  are  several  counts,  allegations  showing  the  liability  on 
one  count  may,  by  reference,  be  incorporated  in  subsequent  counts. 
(Id.) 

5.  Promissory  Note — Taking  of  New  Note — Payment. — The  taking 

of  a  promissory  note  from  a  debtor,  or  of  a  third  party,  will  not 
extinguish  the  debt  and  create  a  new  obligation,  unless  received  by 
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CORPORATION  (Continued). 

the  creditor  under  an  express  agreement  that  it  shall  hare  that 
effect.     (Id.) 

6.  Insufpicient  Evidence  of  Extinguishment  of  Notes.— The  tak- 

ing of  a  new  promissorj  note  of  a  corporation  bj  a  bank  for  the 
amount  of  several  loans  of  monej  made  bj  the  bank  to  the  corpora- 
tion, and  the  surrender  to  the  corporation  of  the  various  notes 
previously  given  as  evidence  of  the  loan,  is  not  conclusive  evidence 
that  it  was  the  intention  to  thereby  extinguish  the  note,  so  that  a 
person  who  had  ceased  to  be  a  stockholder  of  the  corporation  before 
the  new  note  was  taken  was  thereby  freed  from  liability.     (Id.) 

7.  Tkansfeb  of  Assets  fob  Stock — Avoidance  of  Financial  Ruin — 
Legality  of  Transaction. — A  corporation,  to  save  itself  from 
financial  ruin,  may,  in  view  of  section  343  of  the  Civil  Code,  per- 
mitting corporations  to  acquire  their  own  stock  under  the  assessment 
scheme  provided  by  law,  make  a  transfer  of  its  assets  in  considera- 
tion of  a  delivery  to  it  of  its  own  stock,  without  violating  the  pro- 
visions of  section  309  of  such  code,  declaring  that  directors  of 
eorporations  shall  not  divide,  withdraw,  or  pay  to  the  stockholders 
any  part  of  the  capital  stock.  (Stewart  v.  Stewart  Hotel  Company, 
167.) 

8.  Action  Against  Coeporation  and  Stockholder— Legal  Services — 
Separate  Judgments — Lack  of  Prejudice. — In  an  action  for  legal 
services  brought  against  a  corporation  and  a  stockholder  who  owned 
all  of  the  stock  but  two  shares,  the  defendants  are  not  prejudiced 
by  the  entry  of  a  judgment  in  a  fixed  sum  against  each,  since  a  pay- 
ment of  the  judgment  by  the  corporation  would  discharge  the  lia- 
bility of  the  stockholder,  and  the  payment  by  the  stockholder  of  the 
amount  adjudged  payable  by  him  would  discharge  the  corporation 
pro  tanio,     (Taugher  v.  Richmond  Dredging  Company,  303.) 

9.  Assignment  of  Corporation  Note— Authoritt  of  Sales  Agent. — 

In  an  action  on  an  assigned  note,  testimony  of  the  agent  who  made 
the  assignment  on  behalf  of  the  corporation  payee  that  he  was  the 
sales  agent  of  the  corporation,  and  as  such  had  control  of  and  pos- 
session of  all  books  of  account  and  evidences  of  indebtedness  and 
all  other  matters  in  connection  with  the  corporation's  business  in 
the  southern  end  of  the  state,  is  sufficient  to  support  the  inference 
that  the  agent  was  authorized  to  make  the  assignment,  although  an- 
other person  was  president  and  general  manager  of  the  corporation. 
(Francis  v.  Independent  Electrical  Supply  Co.,  482.) 
10.  Corporation  Law — General  Manager  of  All  Business — ^Appoint- 
ment OF  Department  Manager^Authority  of. — The  fact  that  a 
corporation  has  a  general  manager  wh^se  supervision  extends  to  all 
ef  its  business,  does  not  exclude  its  right  to  vest  in  another  agent 
the  powers  of  a  general  manager  representing  the  corporation  in 
the  conduct  of  some  department  of  its  business.  The  superintend- 
ent or  manager  of  such  department  stands  in  the  same  relation  to 
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COBPOEATION  (Continued). 

the  matters  pertaining  to  his  department  aa  does  the  general  snper- 
intendent  or  general  manager  to  the  general  affairs  of  the  eompanj. 
(Id.) 

11.  OONTBACT   TO   PUftCHASI   BEAL   PbOPEBTT— AuTHOBITT   OF   AGENT. — 

Where  a  corporation  makes  deliyery  of  a  sum  of  monej  to  a  person 
who  had  on  one  occasion  acted  as  its  agent  in  the  sale  of  land,  with 
instructions  to  use  the  money  to  bind  the  bargain  on  the  purchase 
of  certain  real  property  which  it  desired  to  acquire,  the  Tender  has 
the  right  to  assume  that  such  person  possessed  all  necessary  authority 
to  complete  the  transaction,  and  the  corporation  cannot  thereaft^ 
recoTor  the  money  deposited  on  the  ground  of  lack  of  authority  of 
its  agent  to  close  the  deal  upon  the  terms  embodied  in  the  eontract 
which  he  executed.     (Maybury  Banch  Company  y.  Devenney,  586.) 

12.  COBPOEATION  Law— Pleading — ^Denial  of  Incorporation  upon  In- 

formation AND  Belief — Issue  not  Baised. — In  an  action  by  a  cor- 
poration the  denial  of  the  incorporation  of  the  plaintiff  upon  infor- 
mation and  belief  is  evasive  and  raises  no  issue,  where  the  public 
record  of  incorporation  was  within  reach  of  the  defendant.  (Brink- 
ley-Douglas  Fruit  Company  v.  Silman,  643.) 

13.  Evidence  —  Corporate    Existence. — Corporate    existence    may    be 

proved  by  parol,  and,  when  collaterally  assailedi  it  is  sufficient  to 
prove  a  de  facto  existence.     (Id.) 

14.  Fraudulent  Procurement  of  Stock  Subscription  —  BEsassioN — 

Pecuniary  Damage. — In  an  action  by  a  corporation  to  recover  an 
alleged  balance  due  on  a  subscription  for  certain  shares  of  its  capital 
stock,  where  the  defendant  set  up  that  his  subscription  was  procured 
upon  the  false  representation  that  a  bank  president,  upon  whose 
integrity  and  business  capacity  the  defendant  placed  special  reli- 
ance, was  connected  with  the  corporation,  and  sought  rescission  of 
the  contract  and  recovery  of  the  money  paid,  it  is  not  necessary  to 
aver  or  prove  pecuniary  damages.  (Vulcan  Fire  Insurance  Company 
v.  Jorgensen,  763.) 

15.  Promptness  of  Bescission — ^Evidence. — ^The  prompt  rescission  of 

a  stock  subscription  contract  is  shown  by  evidence  that  immediately 
upon  the  discovery  of  the  falsity  of  the  representations,  and  within 
eight  days  of  the  making  of  the  contract,  the  subscriber  wrote  to 
the  president  of  the  corporation  repudiating  the  contract.     (Id.) 

16.  Sufficiency  of  Notice  of  Bescission. — In  making  rescission  of 

such  a  contract,  it  is  sufficient  to  state  that  the  reason  for  the  ac- 
tion was  that  the  subscription  had  been  obtained  by  misrepresenta- 
tion on  the  part  of  the  corporation's  agent,  without  enumerating 
the  misrepresentations  specifically.     (Id.) 

17.  Beturn  of  Stock  Unnecessary. — Where  a  corporation  merely  un- 

dertakes to  issue  a  certain  number  of  shares  of  its  stock  upon  the 
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pajment  of  the  balance  of  the  purchase  price,  there  is  nothing  for 
the  purchaser  to  return  in  making  a  rescission  of  the  contract.     (Id.) 

Bee  Building  and  Loan  Association;  Contract,  3;  Municipal  Corpo- 
rations; Place  of  Trial,  1;  Quieting  Title,  3;  Statute  of  Limi- 
tations. 

COSTS. 

Annulment  of  Judgment  fob  Contempt  on  Certiorabi — AujOwancb 
Against  Judge  or  Countt  Unauthorized. — ^Where  a  judgment  for 
eontempt  of  court  is  set  aside  on  a  certiorari  proceeding,  the  peti- 
tioner is  not  entitled  to  haye  the  costs  incurred  by  him  in  the  pro- 
eeeding  taxed  against  the  judge  nor  allowed  against  the  county,  as 
such  a  proceeding  is  not  the  ordinary  action  to  which  sections  1027 
and  1032  of  the  Code  of  Civil  Procedure  are  applicable.  (Platnauer 
T.  Superior  Court  of  Sacramento  County,  394.) 

COUNTY. 

1.  Classifigation — ^UsB  OF  Stats  Moneys. — Counties  are  not  muni- 
dpal  corporations  or,  strictly  speaking,  corporations  of  any  kind, 
but  are  local  subdivisions  of  the  state,  created  by  the  sovereign 
power  without  the  consent  of  the  people  who  inhabit  them,  although 
they  possess  some  corporate  characteristics  and  may  be  within  the 
inhibition  of  sections  22  and  31  of  article  IV  of  the  constitution, 
against  the  drawing  or  appropriation  of  money  from  the  state  treas- 
ury for  the  benefit  of  a  corporation  or  any  institution  not  under  the 
exclusive  control  and  management  of  the  state  and  against  the  mak- 
ing of  any  gift  of  such  money  to  any  individual  or  municipal  or 
other  corporation.     (County  of  Sacramento  v.  Chambers,  142.^ 

2.  Tuberculosis  Law— Act  CoNSTiTUTioNAL.~The  act  (Stats.  1915, 
p.  1530)  providing  for  the  establishment  and  maintenance  of  a 
bureau  of  tuberculosis  under  the  direction  of  the  state  board  of 
health  and  granting  state  aid  to  counties  for  the  support  and  care 
of  persons  afflicted  with  tuberculosis,  is  not  violative  of  article  IV, 
section  22,  of  the  constitution,  providing  that  no  money  shall  be 
drawn  or  appropriated  from  the  state  treasury  for  the  benefit  of 
any  corporation  or  institution  not  under  the  exclusive  control  and 
management  of  the  state,  or  of  article  XI,  section  13,  providing 
that  the  legislature  shall  not  delegate  to  a  special  commission  the 
power  to  interfere  with  or  supervise  the  affairs  of  counties,  or  of 
article  lY,  section  31,  providing  that  the  legislature  shall  not  lend 
or  authorize  the  lending  of  the  credit  of  the  state  or  of  any  county 
in  aid  of  or  to  any  person  for  the  payment  of  any  liabilities  of  any 
individual,  etc.     (Id.) 

8.  Employment  of  Special  Counsel — Delegation  of  Authobitt  by 
Supervisors — Lack  of  Authority.— Under  section  4041,  subdivi- 
sion 16,  of  the  Political  Code,  which  authorizes  boards  of  supervisors 
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to  direct  and  control  tbe  proeecntion  and  defenM  of  all  suits  to 
wUch  the  county  is  a  partj  and  by  a  two-thirds  vote  of  all  the  mem- 
bers, to  cfmploy  counsel  to  assist  the  district  attorney  in  conduct- 
ing the  same,  the  board  has  no  authority  to  delegate  to  the  district 
attorney  or  to  any  other  person  the  right  to  employ  special  counsel, 
as  the  board  alone  is  authorized  to  make  the  employment  (Conklin 
T.  Woody,  554.) 

4.  Employment  of  Counsel  in  Criminal  Cases — ^Inobeasb  of  Com- 
pensation OF  District  Attorney. — ^Under  section  4041,  subdivi- 
sion 16,  of  the  Political  Code,  it  is  beyond  the  power  of  a  board  of 
supervisors  to  subject  the  county  to  any  expense  for  the  employ- 
ment of  counsel  to  act  in  criminal  cases,  and  moreover,  by  so  doing, 
the  compensation  of  the  district  attorney  would  be  increased,  which 
is  forbidden  by  the  constitution.     (Id.) 

6.  Vital  Statistics  Act — Pees  of  Local  Registrars — ^Payment  Ottp 
OF  County  Treasury — Constitutional  Law. — The  provisions  of  the 
Vital  Statistics  Act  which  impose  upon  the  county  treasury  the  bur- 
den of  payment  of  a  local  registrar's  fees  are  not  violative  of 
article  XI,  section  13,  of  the  constitution,  as  an  attempt  on  the 
part  of  the  legislature  to  delegate  to  a  private  individual  the  power 
to  appropriate  and  interfere  with  county  money,  nor  are  they  viola- 
tive of  the  provisions  of  article  XI,  section  12,  taken  with  article 
Xm,  section  14,  of  the  constitution.     (Boss  v.  Lewis,  792.) 

See  Costs;  Place  of  Trial,  2. 
COUBTS.    See  Appeal,  2;  Justice's  Court;  Juvenile  Court. 

CRIMINAL  LAW. 

1.  New  Trial — Failure  to  Pronounce  Judgment  Within  Statutory 

Time. — ^Under  the  provisions  of  sections  1191  and  1202  of  the  Penal 
Code,  a  defendant  in  a  criminal  action  is  entitled  to  a  new  trial, 
where  an  application  for  probation  is  made,  and  the  time  for  hear- 
ing the  application  and  for  pronouncing  judgment  extended  several 
times,  and  the  application  finally  denied  and  judgment  pronounced 
thirty-three  days  after  the  date  of  conviction.  (People  v.  Qil- 
breth,  23.) 

2.  Refusal  to  Postpone  Triait— Discretion  not  Abused — ^Verdict 

Supported  by  Evidence. — In  this  prosecution,  it  is  held  that  the 
trial  court  did  not  abuse  its  discretion  in  denying  the  defendant's 
request  for  the  postponement  of  the  trial,  and  also,  that  the  verdict 
and  judgment  are  amply  sustained  by  the  evidence.  (People  v. 
Kitley,  197.) 
8.  New  Trial— Newly  Discovered  Evidbnce. — ^In  a  criminal  prosecu- 
tion where  alleged  newly  discovered  evidence  would  have  done  no 
more  than  contradict  the  statements  of  some  of  the  witnesses  who 
testified  at  the  trial,  the  trial  court  committed  no  error  in  refusing 
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to  grant  a  new  trial  because  of  the  discovery  of  such  evidence. 
(People  V.  Yip  Sing,  236.) 

4.  Appeal  feom  Judgment — Insufpiciency  op  Evidence  Reviewable. 
Upon  an  appeal  from  a  judgment  in  a  criminal  action  the  insuffi- 
eienej  of  the  evidence  to  support  the  verdict  is  reviewable,  as  weH 
as  upon  an  appeal  from  an  order  denying  a  new  trial.  (People  v. 
Caayton,  857.) 

5.  Preparation  of  Bbcord — Suppiciency  of  Notice. — ^In  the  taking 
of  a  criminal  appeal  it  is  not  essential  in  the  giving  of  the  notice 
for  the  preparation  of  the  record,  as  prescribed  by  section  1247  of 
the  Penal  Code,  that  any  particular  form  of  notice  be  given,  as  it 
is  only  necessary  that  the  notice  set  forth  in  general  terms  the 
grounds  of  the  appeal  and  the  points  relied  upon,  and  designate  the 
particular  portions  of  the  reporter's  notes  necessary  to  be  trans- 
scribed  to  fully  and  fairly  present  such  points.  The  efficacy  of 
Buch  a  notice  is  not  impaired  by  the  statement  of  the  appellant 
therein  that  he  "thinks,"  or  is  of  the  "opinion,"  that  all  the  toHti- 
mony  is  necessary  to  the  full  and  fair  presentation  of  the  points 
relied  upon.     (Id.) 

6.  Appeal — Failure  to  File  Bbiep  oe  Appear — ^Rioht  of  Prosecu- 
tion.— Where  on  a  criminal  appeal,  the  defendant  fails  to  file  any 
brief  or  to  appear  either  by  counsel  or  in  person  on  the  hearing  of 
the  appeal  after  notice  to  his  counsel  that  the  case  had  been  placed 
on  the  calendar,  the  attorney-general  has  the  right  to  submit  the 
cause  for  determination  upon  the  record.     (People  v.  Maschini,  424.) 

7.  Change  op  Place  op  Trial — Bias  and  Prejudice — Appeal. — An 

application  to  change  the  place  of  trial  of  a  criminal  action  on 
the  ground  that,  owing  to  the  bias  and  prejudice  against  the  de- 
fendant throughout  the  coucty,  the  defendant  could  not  have  a 
fair  and  impartial  trial  therein,  is  addressed  to  the  sound  discretion 
of  the  trial  court,  and  where  error  is  assigned,  a  clear  case  should 
be  shown  by  the  record,  or  the  appellate  court  will  not  interfere. 
(People  V.  Mabrier,  598.) 

8.  Impanelment  of  Jury — ^Disclosure  of  Facts  Warranting  Re- 
newal OP  Motion — Procedure. — Where  facts  are  disclosed  at  the 
impanelment  of  the  jury  which  would  warrant  a  renewal  of  the 
motion  for  a  change  of  the  place  of  trial,  such  renewal  seems  to  be 
a  proper  proceeding.     (Id.) 

9.  Examination  of  Jurors — ^Unwarranted  Inperenob  op  Bias. — ^An 
inference  of  bias  and  prejudice  against  the  defendant  throughout  the 
county  is  not  warranted  from  the  fact  that  ten  out  of  thirty-nine 
talesmen  examined  in  a  county  having  a  population  of  about  six  thou- 
sand were  shown  to  possess  such  bias  and  prejudice.     (Id.) 

10.  Opinions  of  Jurors — Contradictory  Answers — Duty  of  Trul 
Court. — In  the  impanelment  of  a  jury  where  talesmen  give  contra- 
dictory answen  to  ^ueetioni  %b  tp  their  ability  to  disregard  opinionf 
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which  they  have  formed  aa  to  the  defendants  guilt  baaed  upon  news- 
paper reports  and  public  rumors^  it  is  the  dutj  of  the  trial  court  to 
decide  which  of  the  answers  most  trulj  show  the  jurors'  minds,  and 
its  decision  is  binding  on  the  appellate  courts.     (Id.) 

11.  EviDENOB— Changs  in  Testiicony — Impeaohmxnt— Foundation^— 

In  a  criminal  action  a  witness  who  testified  differently  at  the  trial 
from  what  he  testified  to  upon  a  former  trial  cannot  be  impeached  by 
the  introduction  of  his  former  testimony,  where  no  foundation  waa 
laid  for  such  impeachment  while  he  was  on  the  witness-stand.     (Id.) 

12.  INDIOTMSNT— SumOISNOY  OF  EVIDKNCB — QUESTION  NOT  l^VIBWABLB. 

While  it  is  true  that  section  919  of  the  Penal  Code  provides  that 
the  grand  jury  can  receiye  none  but  legal  eyidence,  and  the  best  evi- 
dence in  degree,  to  the  exclusion  of  hearsay  or  seoondary  evidence, 
and  while  it  is  also  true  that  section  921  declares  that  such  body 
ought  to  find  an  indictment  when  all  Mhe  evidence  before  them, 
taken  together,  if  unexplained  or  uncontradicted,  would,  in  their 
judgment,  warrant  a  conviction,  yet,  there  is  no  method  provided 
for  revising  the  action  of  the  grand  jury  in  finding  an  indictment 
on  the  ground  that  there  was  not  sufiicient  evidence  to  support  it. 
(People  V.  Fealy,  605.) 
18.  BuENiNO  OF  Insueed  Buhdino  —  CoNSPnuLOT  —  EviDENOE — State- 
ments AND  T&A.NSAcnoNS  OF  CoNFEDEEATES. — Where,  in  a  prosecu- 
tion for  the  crime  of  burning  an  insured  building  with  intent  to  de- 
fraud the  insurance  company,  the  theory  of  the  people  at  the  trial 
was  that  the  burning  was  the  climax  of  a  conspiracy  concocted  by 
the  defendant,  his  wife,  other  members  of  his  family  and  a  third 
party,  it  is  proper  to  admit  conversations  and  transactions  of  the 
alleged  conspirators  relative  to  the  conspiracy  after  its  formation 
and  before  the  consummation  of  its  object,  regardless  of  whether 
the  defendant  was  present  when  they  occurred.     (Id.) 

14.  Defendant  as  a  Witness — Impeachment  of  Chabacteb. — ^Where 

a  defendant  in  a  criminal  case  testifies  in  his  own  behalf,  he  for  the 
time  being  removes  from  himself  the  character  of  a  defendant,  and 
takes  on  that  of  a  witness,  and  his  character  as  a  witness  for  truth, 
honesty,  and  integrity  may  be  impeached  like  that  of  any  other 
witness.     (Id.) 

15.  Consideration   of  Testimony  of  Defendant— Evidence— Haem- 

UBSS  Ebbob. — An  instruction  that  the  jury  should  fairly  and  im- 
partially consider  the  testimony  of  the  defendant,  and  if  it  pro- 
duced conviction,  they  should  act  upon  it,  otherwise  they  might 
reject  it,  is  not  prejudicially  erroneous,  where  the  evidence  of  the 
defendant's  guilt  is  clear  and  convincing.     (Id.) 

16.  CiBOUMSTANTiAL     EVIDENCE  —  INSTRUCTION. — An     instruction     that 

circumstantial  evidence  may  consist  of  incriminatory  admissions 
made  by  one  accused  of  crime,  plans  laid  for  the  commission  of 
the  crime  by  the  accused,  such  as  putting  himself  in  a  positiQQ  tP 
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commit  it — in  short,  anj  act,  declaration,  or  circumstance  admitted 
in  evidence  tending  to  connect  the  accused  with  the  commission  of 
the  crime — is  not  an  instruction  on  matters  of  fact.     (Id.) 

17.  Assault  With  Deadly  Weapon  With  Intent  to  Muboib — ^Evi- 
DSNCE — Insufficiently  Identified  Weapon — ^Lack  of  Psejudiob. 
In  a  prosecution  for  the  crime  of  assault  with  a  deadlj  weapon 
with  intent  to  commit  murder,  the  defendant  is  not  prejudiced  bj 
the  admission  in  evidence  of  the  pistol  with  which  the  prosecution 
claimed  the  assault  was  committed,  even  though  the  same  was  not 
sufficientlj  identified  as  the  one  which  the  defendant  used,  where  it 
was  admitted  thiat  he  had  a  pistol  at  the  time  of  the  assault  and 
that  he  discharged  it     (People  v.  Grandi,  637.) 

18.  Deadly   Chabaotek  of  Weapon — Sufficiency  of  Evidenob* — In 

such  a  prosecution  the  deadlj  character  of  the  weapon  used  is  suffi- 
ciently proven  hj  evidence  of  its  discharge  which  was  accompanied 
with  a  hissing  sound.     (Id.) 

19.  Evidence— Interest  of  Witness — ^Peocurino  of  Weittek  Stati- 
icENT  OF  Bad  Reputation  of  Another  Witness — Admissibility. — 
In  such  a  prosecution  it  is  proper  for  the  district  attomej,  for  the 
purpose  of  showing  that  a  witness  for  the  defense  had  taken  an 
unusual  interest  in  the  case  in  favor  of  the  accused,  to  question  the 
witness  concerning  the  securing  bj  him  of  a  written  statement  of 
residents  of  the  communitj  declaring  that  the  reputation  of  a  wit- 
ness for  the  state  for  truth  was  bad,  but  such  statement  is  not  ad- 
missible in  evidence  on  motion  of  the  defendant.     (Id.) 

20.  Presumption  of  Good  Character  of  Defendant — Instruction. — 

The  refusal  to  instruct  the  jury  to  the  effect  that  a  person  accused 
of  crime  is  presumed  to  have  a  good  character  until  the  contrary  is 
established  by  competent  evidence,  and  that  it  is  the  duty  of  the 
Jury  to  give  the  defendant  the  benefit  of  such  presumption.  Is  not 
prejudicial,  where  the  character  of  the  accused  for  the  traits  in- 
volved in  the  charge  upon  which  he  was  tried  was  not  directly  made 
an  issue  by  the  introduction  of  proof  addressed  thereto,  and  the 
jury  was  instructed  that  the  defendant  was  to  be  presumed  to  be 
innocent  until  his  guilt  was  confirmed  by  the  evidence  beyond  all 
reasonable  doubt.     (Id.) 

21.  Failure  to  Stop  and  Bender  Assistance  upon  Automobhx  Oolu- 
8I0N — Evidence — Beputation  for  Kindness  and  Gentleness. — 
Upon  a  charge  of  violating  section  367c  of  the  Penal  Code,  requir- 
ing drivers  of  automobiles  colliding  with  other  vehicles  to  stop  and 
render  assistance  to  the  occupants  of  the  vehicle  collided  with  and 
who  may  have  been  injured  by  such  collision,  it  is  within  the  proper 
bounds  of  cross-examination  to  ask  witnesses  produced  by  the  de- 
fendant who  had  testified  as  to  his  good  reputation  for  kindliness 
and  gentleness  whether  they  :  ad  ever  heard  that  the  defendant  had 
been   arrested    for   pickirr,    chickens   alive, — or   that   he   had    be^B 
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arrested  for  running  down  a  hoj  or  man,  or  tbat  he  had  been 
,  arrested  for  unlawfully  killing  an  elk.     (People  v.  Fodera,  8.) 

22.  Previous  Arrests  and  Fines  for  Unlawful  Speeding. — No  preju- 
dicial error  can  be  predicated  upon  the  action  of  the  district 
attorney  in  making,  or  of  the  court  in  permitting,  inquiry  as  to 
whether  the  character  witnesses  for  the  defendant  knew  of  his 
arrests  and  pleas  of  guilty  and  fines  for  unlawful  speeding,  where 
no  assignment  of  misconduct  was  made  to  the  questions,  and  there 
was  no  request  for  admonition  or  instruction  to  the  jury  to  disregard 
the  evidence.     (Id.) 

23.  Seluno  of  Stolen  Automobiles — Misconduct  of  District  Attor- 

ney— Lack  of  Prejudice. — No  prejudicial  error  can  be  predi- 
'  cated  upon  the  misconduct  of  the  district  attorney  in  asking  the 
character  witnesses  called  by  the  defendant  as  to  whether  they 
had  heard  it  discussed  that  the  defendant  was  under  investiga- 
tion by  the  police  department  for  the  selling  of  several  stolen 
automobiles,  where  objections  were  sustained  to  the  questions,  no 
request  made  to  the  court  to  admonish  or  instruct  the  jury  to  dis- 
regard the  misconduct,  and  the  court  of  its  own  motion  instructed 
the  jury  to  disregard  questions  which  contained  insinuations  against 
any  party  to  the  action.     (Id.) 

24.  Visiting  Members  of  Black  Hand  Societt. — ^Prejudicial  error 
cannot  be  predicated  upon  the  misconduct  of  the  district  attor- 
ney in  asking  a  witness  whether  he  ever  heard  discussed  that 
on  the  day  of  the  crime  the  defendant  was  visiting  at  the  home 
of  a  person  who  had  been  arrested  as  a  member  of  the  Black 
Hand  Society,  where  the  defendant  allowed  the  question  and  answer 
to  stand  and  made  no  request  for  the  jury  to  be  instructed  to  dis- 
regard the  same.     (Id.) 

25.  Knowledge  of  Colusion — Element  Implied — Constitutionalitt 
of  Section  MTc,  Penal  Code. — Section  367c  of  the  Penal  Code  i« 
not  unconstitutional  because  it  does  not  expressly  embody  in  its 
phraseology  words  limiting  its  application  to  those  persons  who  know- 
ingly cause  their  vehicles  to  collide  with  those  occupied  by  others, 
as  the  element  of  knowledge  of  the  fact  of  the  collision  is  neces- 
sarily to  be  implied  from  the  requirements  of  the  act  to  the  effect 
that  drivers  of  such  vehicles  must  stop  and  render  aid  to  those  who 
may  possibly  have  been  injured  in  the  collision.     (Id.) 

26.  Disclosure  of  Number  of  Ooludinq  Vehicle— -Name  and  Address 
OF  Driver. — Such  section  is  not  unconstitutional  in  requiring  the 
driver  of  a  colliding  vehicle  to  give  the  number  of  his  machine  and 
his  name  and  address,  as  such  requirement  does  not  compel  him  to 
be  a  witness  against  himself  in  violation  of  section  13  of  article  I 
of  the  constitution.     (Id.) 
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27.  FoRQEEY — ^Fraudulent  Intent — Question  fob  Jubt. — In  a  prose- 

cution for  tne  forgerj  of  a  check,  the  fraudulent  intent  of  the  de- 
fendant is  a  question  to  be  determined  hj  the  jury.  (People  t. 
Euhn,  ai9.) 

28.  Suffering  of  Actual  Damage — Nonessentul  Element. — In  such 
a  prosecution  it  is  not  necessary  to  sustain  a  conviction  that  the 
party  whose  name  had  been  forged  had  suffered  actual  damage;  it  is 
only  essential  that  it  appear  that  if  the  manifest  intent  of  the  de- 
fendant culminated  in  success,  such  damage  or  detriment  would 
foUow.     (Id.) 

29.  Motion  in  Arrest  of  Judgment — Demurrer. — A  motion  in  arrest 
of  judgment  challenges  the  sufficiency  of  the  indictment  or  informa- 
tion to  state  a  public  offense,  and  the  office  of  such  a  motion  is 
neither  more  nor  less  than  that  of  a  demurrer.  (People  v.  Wilbur, 
511.) 

30.  Drawing  of  Check — Intent  to  Defraud — Sufficiency  of  Infort- 

mation. — An  information  charging  the  offense  defined  by  section 
476a  of  the  Penal  Code,  sufficiently  states  a  public  offense,  where  it 
is  alleged,  among  other  things,  that  the  defendant  wrote  a  check 
payable  to  himself,  and  delivered  it  to  a  third  person  with  intent  to 
defraud  him,  notwithstanding  the  check  was  not  indorsed  by  the 
defendant.     (Id.) 

31.  Gist   of   Offense — Fraudulent   Intent. — The   gist   of   such   an 

offense  is  in  the  fraudulent  intent  with  which  the  check  is  drawn 
and  delivered,  and  knowledge  by  the  drawer  and  deliverer,  at  the 
time  of  such  drawing  and  delivery,  that  he  was  then  without  assets 
of  any  kind  or  character  in  the  bank  upon  which  it  was  drawn  to 
satisfy  or  meet  it.     (Id.) 

32.  Lewd  Conduct  With  Minor — Attempt  to  Commit  Act — Convic- 
tion Supported  by  Evidence. — In  this  prosecution  for  the  felony 
defined  by  section  288  of  the  Penal  Code,  which  punishes  lewd  and 
lascivious  conduct  with  minor  children,  it  is  held  that  the  evidence 
is  sufficient  to  support  the  conviction  of  an  attempt  to  commit  the 
act  charged.     (People  v.  Smith,  195.) 

33.  Criminal  Libel — Information — ^Venue. — In  view  of  the  provisions 
of  section  9  of  article  I  of  the  constitution  that  all  criminal  prosecu- 
tions for  libels,  indictments  found,  or  information  laid  for  publica- 
tions in  newspapers,  shall  be  tried  in  the  county  where  such  news- 
papers have  their  publication  office,  or  in  the  county  where  the  party 
alleged  to  be  libeled  resided  at  the  time  of  the  alleged  publication, 
an  information  laid  in  a  county  other  than  that  wherein  the  news- 
paper was  published  must  allege  that  the  party  libeled  resided  in  the 
county  in  which  the  action  was  brought  in  order  to  give  the  court 
jurisdiction  of  the  offense.     (People  v.  Wakao,  454.) 

ft4.   BSSIDENCB     OF     COMPLAINING     WITNESS — KNOWLEDGE     OF     DISTRICT 

Attorney. — In  a  prosecution  for  criminal  libel  the  district  attorney 
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is  presumed  to  know  the  residcmee  of  the  eompUdning  witness,  and 
the  defendant  is  not  charged  with  such  knowledge.     (Id.) 

85.  Tims  of  Commission  of  Offense — Construction  of  Stipulation 
OF  Counsel. — In  a  prosecution  for  selling  alcoholic  liquors  in  na 
license  territorj,  a  stipulation  entered  into  hj  counsel  at  the  close  of 
the  people's  case  that  the  district  mentioned  in  the  indictment  is 
no-license  territory  is  sufficient  to  establish  that  the  district  was 
no-license  territorj  at  the  time  of  the  commission  of  the  offense. 
(People  ▼.  Nolan,  493.) 

86.  Interpretation  of  Stipulations. — The  rules  applicable  to  the  con- 
struction of  contracts  generally  govern  the  courts  in  their  interpre- 
tation of  stipulations,  and  such  a  construction  will  be  placed  upon 
them  as  will  render  them  reasonable  and  just  to  both  parties,  and  a 
eonstruction  that  would  make  them  frivolous  and  ineffectual  avoided, 
if  possible.     (Id.) 

87.  Murder— Verdict  of  Manslaughter — Accidental  Discharge  of 
QuN. — In  a  prosecution  for  murder,  a  verdict  of  manslaughter  is 
sufficiently  supported  by  the  admissions  of  the  defendant,  that  at 
about  the  time  the  deceased  was  wounded  a  loaded  rifle  which  the 
defendant  was  handling  was  accidentally  discharged,  and  that  while 
on  his  way  for  the  doctor  he  went  to  his  cabin,  took  the  rifle  and 
hid  it  where  it  was  subsequently,  and  prior  to  his  confession,  found 
by  an  oflScer.     (People  v.  Searle,  228.) 

88.  CbRPUS  Delicti — SuFFiaFNCY  of  Evidence. — ^In  such  a  proseeu* 

tion  the  corpus  delicti  is  sufficiently  proven,  independently  of  the 
extrajudicial  statements  of  the  deceased,  by  evidence  that  deceased 
shortly  after  a  shot  was  fired  was  found  mortally  wounded  by  a 
bullet,  under  circumstances  that  excluded  any  inference  that  the 
wound  was  self-inflicted.     (Id.) 

89.  Proof  of  Kiluno — Presumption  of  Mauce. — In  view  of  the  fact 
that  every  killing  is  unlawful  unless  expressly  excused  or  justified 
by  law,  where  a  homicide  is  shown,  it  is  incumbent  upon  the  de- 
fendant to  prove  circumstances  in  mitigation,  excuse,  or  justifica- 
tion, unless  they  arise  out  of  the  evidence  produced  against  him 
(Id.) 

40.  View  of  Scene  of  Crime  bt  Jury — ^Presence  of  Defendant — 
Waiver. — While  a  defendant  has  the  right  to  be  present  when  the 
scene  of  the  crime  is  being  vbited  by  the  jury,  he  may  waive  such 
right,  and  such  a  waiver  is  shown  where  it  is  expressly  stipulated 
by  counsel  that  no  one  need  accompany  the  jury  except  the  sherifif. 
(Id.) 

41.  Murder — Evidence — Dying  Declarations. — In  a  prosecution  for 
the  crime  of  murder,  declarations  made  by  tb^  deceased  immediately 
after  being  shot  that  he  was  done,  that  lie  was  going  to  die,  and 
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that  he  thought  he  waa  dead,  indicate  a  sense  of  impending  death 
sufficient  to  render  them,  together  with  certain  other  statements 
made  at  the  same  time,  admissible  as  djing  declarations.  (People 
T.  Gonzales,  340.) 

42.  Previous  Threats — Strikino  Out  of  Testimony— Foundation  not 
Laid. — In  a  prosecution  for  the  crime  of  murder  there  is  no  error 
in  granting  a  motion  to  strike  out  testimony  of  previous  threats 
made  hj  the  deceased,  where  at  the  time  the  motion  was  granted,  no 
testimony  had  been  introduced  of  anj  overt  act  or  attack  upon  the 
defendant  bj  the  deceased.     (Id.) 

48.  HoificiDB — ^When  Justifiable. — A  homicide  is  not  justifiable  unless 
it  IS  shown  that  the  slayer  was  at  the  time  of  the  killing  in  apparent 
imminent  danger  of  losing  his  life,  or  of  sustaining  serious  bodily 
injury,  and  previous  threats,  unaccompanied  by  some  hostile  act, 
do  not  afford  such  justification.     (Id.) 

44.  Quashing  of  Indictment — Amendment  of  Cods — ^Appucabilitt 
TO  Motion. — The  amendment  of  1911  to  section  995  of  the  Penal 
Code  which  took  away  the  defendant's  right  on  motion  to  set  aside 
an  indictment  to  urge  any  objection  to  grand  jurors  which  would 
be  good  on  challenge  to  the  trial  jury,  either  as  to  the  panel  or  an 
individual  juror,  related  to  procedure,  and  its  applicability  to  a 
motion  made  to  quash  an  indictment  filed  after  the  amendment 
became  effective  accusing  a  defendant  with  the  commission  of  a 
crime  prior  to  the  amendment  does  not  deprive  the  defendant  of 
any  of  his  substantial  rights.     (People  v.  Schmidt,  426.) 

45.  EX  Post  Facto  Law  — Time. — The  time  important  to  be  taken  into 

consideration  in  determining  whether  a  law  is  ex  post  facto  or  not 
is  the  time  and  the  state  of  the  law  at  which  the  alleged  offense 
was  committed.     (Id.) 

46.  Motion  to  Quash  Indictment — Sufficienot  of  Evidencb— Mode 
OF  Examination  of  Witnesses  by  Grand  Jury. — A  defendant  on  a 
motion  to  quash  an  indictment  can  only  urge  such  grounds  as  are 
permitted  him  by  section  995  of  the  Penal  Code,  and  furthermore 
no  inquiry  can  be  made  as  to  the  sufficiency  of  the  evidence  or  the 
mode  of  examining  witnesses  before  the  grand  jury.     (Id.) 

47.  Proceedings  Before  Grand  Jury — Presence  of  Alleged  Ille- 
gally Appointed  Deputy  District  Attorney — Motion  to  Quash 
Properly  Denied. — An  indictment  is  not  subject  to  a  motion  to 
quash  on  the  ground  that  persons  other  than  those  authorized  by 
law  were  permitted  to  be  present  during  the  proceedings  taken  be- 
fore the  grand  jury,  where  the  alleged  unauthorized  person  was  one 
who  had  been  appointed  a  deputy  disttict  attorney  after  the 
number  of  deputies  who  are  allowed  compensation  by  the  statute  had 
been  appointed.     (Id.) 

48.  District  Attorney — Appointment  of  Deputies. — Under  section 
4230  of  the  Political  Codei  a  district  attorney  may  appoint  as  man^ 
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deputies  as  he  chooses,  but  if  he  appoints  any  in  exeess  of  those 
for  which  compensation  is  provided  to  be  paid  from  the  public 
treasury,  he  must  pay  such  deputies  at  his  own  expense,  if  they 
are  to  receive  compensation.     (Id.) 

49.  ChalI'Bnges  to  Jurors  —  Actual  Bias  —  Opinions  Foundip  on 
BuMORS  AND  Newspaper  Statements. — In  a  prosecution  for  the 
crime  of  murder  by  dynamiting  a  building,  it  is  not  error  to  dis- 
allow challenges  to  jurors  for  actual  bias,  where  it  appeared  from 
the  answers  given  by  them  that  the  foundation  for  their  opinions 
was  public  rumor,  statements  in  public  journals,  and  common 
notoriety,  each  declaring  his  ability  to  lay  his  opinion  aside  and 
consider  the  case  against  the  defendant  fairly  and  impartially. 
(Id.) 

50.  Beversal  for  Disallowance  of  Challenges  —  Nature  of  Evi- 
dence.— On  challenges  to  jurors  for  actual  bias  based  on  public 
rumor,  statements  in  public  journals,  and  common  notoriety,  in  order 
to  justify  a  reversal,  the  evidence  given  by  the  venireman  upon  hia 
examination  must  be  practically  without  conflict,  and  be  so  opposed 
to  the  decision  of  the  trial  court  that  the  question  becomes  one  of 
law.     (Id.) 

61.  Conspiracy — Evidence. — In  proving  a  conspiracy  it  is  not  neces- 
sary that  proof  be  made  that  the  parties  met  and  actually  agreed 
to  undertake  the  performance  of  the  unlawful  act,  but  a  conspiracy 
may  be  shown  by  proof  of  facts  and  circumstances  sufficient  to 
satisfy  the  jury  of  the  existence  of  the  conspiracy,  leaving  the 
weight  and  sufficiency  of  the  evidence  to  the  triers  of  the  questions 
of  fact.     (Id.) 

52.  Murder  —  Dynaicitino  of  Building  —  Oonspiraot  —  Evidence  — 

Acts  and  Declarations  op  Conspirators. — In  a  prosecution  for 
murder  by  dynamiting  a  building,  where  it  is  shown  by  overwhelm- 
ing proof  that  a  conspiracy  had  been  organized  on  the  part  of 
a  labor  union  and  the  work  thereof  prosecuted  to  the  end  that 
at  every  place  in  the  United  States  where  the  open-shop  was  in  force 
it  was  planned  to  use  the  weapon  of  nitroglycerin  or  dynamite  to 
intimidate  those  opposed  to  the  demands  of  the  union,  it  was  proper 
to  show  all  of  the  acts,  declarations,  and  correspondence  had  be- 
tween the  persons  concerned,  which  referred  to  thh  means  and 
methods  employed  and  to  be  employed  in  furtherance  of  the  com- 
mon design,  notwithstanding  the  defendant  did  not  take  an  active 
part  in  the  conspiracy  until  some  time  after  a  series  of  unlawful 
acts  had  been  committed  in  other  parts  of  the  country.     (Id.) 

53.  Evidence  —  Suitcase  Containing  Incriminating  Articles.  —  In 
such  a  prosecution  a  suitcase  containing  an  alarm  clock,  a  coil  of 
black  fuse,  some  blasting  caps,  a  brass  plate,  some  brass  bars  with 
screws,  and  copies  of  newspapers  containing  accoimts  of  the  de- 
struction of  the  building,  which  was  found  in  the  clicckin^-room  at 
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a  ferrj  station  in  another  city  several  months  after  such  destmetion, 
was  competent  evidence,  where  the  suitcase  was  identified  as  being 
one  seen  in  the  possession  of  one  of  the  conspirators,  and  the  clock 
and  brass  pieces  werre  shown  to  be  of  a  similar  kind  to  those  used  hj 
such  conspirators.     (Id.) 

64.  Evidence — ^Dyino  Deolabations. — ^Dying  declarations  as  competent 
evidence  are  restricted  to  the  cause  of  death  and  the  circumstances 
immediately  attending  it  as  part  of  the  res  gestae,  (People  v.  Gib- 
son, 459.) 

55.  MuBDER  —  Abortion  —  Statement  of  Defendant  —  Evidenoi  — 
Dying  Declaration. — In  a  prosecution  for  murder  resulting  from 
the  performance  of  an  abortion,  a  statement  made  by  the  deceased 
about  fifteen  minutes  before  her  death,  that  the  defendant  per- 
formed the  operation  on  a  stated  date,  and  that  he  told  her  he  had 
not  lost  a  case  in  thirty  years,  followed  by  the  declaration  that  she 
was  dying,  is  admissible  evidence  as  part  of  the  res  gestae,  as  it  is 
fair  to  infer  that  the  statement  attributed  to  the  defendant  was 
made  just  before  the  operation.     (Id.) 

66.  Credibilitt  of  Witnesses  —  Instruction  —  Applicabiutt  of 
Tests  to  Testimony  of  Defendant. — An  instruction  which  sub- 
mits the  testimony  of  the  defendant,  who  testified  in  his  own  behalf, 
to  the  usual  and  general  tests  of  credibility  in  common  with  that  of 
the  other  witnesses,  is  not  erroneous.     (Id.) 

67.  Murder — Evidence— Confession — Cure  of  Error. — ^In  a  prosecu- 
tion for  the  crime  of  murder  the  defendant  is  not  prejudiced  by  the 
alleged  erroneous  admission  in  evidence  over  his  objection  of  a  pur- 
ported confession  made  by  him  to  the  district  attorney,  where  he 
voluntarily  became  a  witness  in  his  own  behalf  and  as  such  witness 
testified  that  he  had  heard  his  confession  read  to  the  court  and  that 
the  facts  were  therein  truly  stated.     (People  v.  Stockton,  467.) 

68.  Omission  to  Provide  for  Illegitimate  Child — Statute  of  Limi- 
tations.— A  prosecution  under  section  270  of  the  Penal  Code,  which 
went  into  effect  on  August  8,  1915,  for  omitting  to  provide  for  an 
illegitimate  child,  is  not  barred  by  the  one-year  limitation  provided 
by  section  801  of  such  code,  although  the  omission  began  at  the 
child's  birth,  which  was  more  than  one  year  before  the  filing  of  the 
information  charging  the  offense  as  having  been  committed  after  the 
statute  went  into  effect,  and  within  the  statutory  period  of  the  year. 
(People  V.  Stanley,  624.) 

69.  Construction  of  Statute — Continuing  Offense. — ^Under  section 

270  of  the  Penal  Code,  the  offense  of  omitting  to  provide  for  an 
illegitimate  child  is  in  the  nature  of  a  continuing  offonse,  and  pub- 
lic policy  requires  such  a  construction  of  its  terms  as  to  render  each 
and  every  willful  omission  without  legal  excuse  to  so  provide  a 
fresh  offense,  and  so  construed,  the  statute  is  no  more  ex  post  facto 
88  0»I.  App.— 53 
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in  its  intendment  and  effect  than  would  any  other  statute  be  which 
made  penal  acts  and  conduct  which  were  not  so  prior  to  its  enact- 
ment.    (Id.) 

50.  Pbosicution  of  Fatheb  of  Illegitimate  Child—Previous  Estab- 
LiSHifBNT  of  Duty  to  Support — Nonessential  Requirement. — 
Under  section  270  of  the  Penal  Code,  the  alleged  father  of  an 
illegitimate  child  maj  be  prosecuted  for  failure  to  support  it  with- 
out having  his  duty  so  to  do  established  and  directed  in  a  civil  ae- 
tion  under  section  196a  of  the  Civil  Cbde.     (Id.) 

61.  Public  Trial — Waiver. — ^A  defendant  in  a  criminal  action  can- 
not claim  that  he  was  denied  the  right  to  a  public  trial  where,  at  his 
own  request,  spectators  were  excluded  and  he  concurred  in  the  order 
made.     (Id.) 

02.  Order  of  Exclusion — ^Rioht  to  Public  Trial  not  Violated. — 
The  right  to  a  public  trial  is  not  violated  when  the  order  of  the 
court  excluding  the  public  is  sufficiently  broad  and  flexible  as  to 
admit  the  officers  of  the  court,  the  witnesses  for  the  respective  par- 
ties, the  members  of  the  bar,  and  all  others  who  have  a  legitimate 
interest  in  the  case,  including  relatives  or  friends  of  the  defendant 
and  of  the  complaining  witness,  and  only  excluding  those  who  have 
no  interest  in  the  case.     (Id.) 

68.  Rape — Conviction  of  Assault  to  Commit  Crime — ^Evidence — Af- 
PBAL — Habeas  Corpus. — A  judgment  of  conviction  of  an  assault  to 
commit  rape,  which  is  not  void  on  its  face,  cannot  be  nnUiiied  in  a 
proceeding  on  Tiaheaa  corpus,  even  though  error  was  committed  in 
admitting  evidence  of  force  under  the  information  which  charged 
statutory  rape,  as  the  remedy  for  the  correction  of  such  error  is  by 
appeaL     (Matter  of  Drennan,  198.) 

64.  Rape— Indictment — Accomplishment   of   Act— Defective   Aver* 

MENT — ^Lack  of  Prejudice. — An  indictment  charging  the  crime  of 
rape  which  uses  the  word  "accomplish,"  instead  of  "accomplished,'* 
or  "did  accomplish,"  in  describing  the  act  charged,  while  gram- 
matically  defective,  is  not  prejudicial  to  the  defendant.  (People  v. 
Slaughter,  865.) 

65.  Jury — Summoning  of  Special  Yenirb— Lack  of  Prejudice. — In 

such  a  prosecution  the  defendant  was  not  prejudiced  by  the  sum* 
moning  of  a  special  venire  of  jurors  before  the  regular  panel  was 
exhausted,  where  all  jurors  on  the  latter  panel  were  examined  befort 
any  name  was  drawn  from  the  special  venire.     (Id.) 

66.  Disallowance  of  Challsnoe — Peremptory  Challenges  not  E:z* 

hausted— Lack  of  Prejudice. — Where  a  defendant  has  not  ex- 
hausted his  peremptory  challenges  he  is  not  prejudiced  by  the  dis- 
allowance of  a  challenge  for  cause,  even  if  the  disallowanee  is 
erroneous.     (Id.) 
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67.  Impsaohmxnt  of  Pbossgutbiz — ^Rioht  to  Explain  Lkttibs  and 
Ajpfidavit. — In  a  prosecution  for  rape  tlie  prosecutrix  may  explain 
how  she  happened  to  make  an  affidavit  and  to  write  letters  denying 
the  accusations  which  she  made  against  the  defendant  in  her  direct 
examination,  which  were  offered  in  evidence  on  her  cross-examination 
for  impeachment  purposes.     (Id.) 

68.  Commission  of  Similab  Acts — Proof  Out  of  Obdkb^-Lack  of 

Peejudice. — Where  in  such  a  prosecution  the  particular  act  relied 
upon  for  a  conviction  was  stated  at  the  beginning  of  the  trial,  it 
is  not  error  to  permit  the  introduction  in  evidence  out  of  order  of 
the  commission  of  similar  acts.     (Id.) 

69.  Commission  op  Separate  Offenses  on  Sams  Day — Instructions. 

Where  in  such  a  prosecution  there  was  crvidence  of  the  commission 
of  two  offenses  on  the  same  day,  an  instruction  authorizing  a  con- 
viction if  the  jury  believed  the  offense  occurred  at  any  time  on  such 
day  is  not  erroneous,  where  by  another  instruction  such  general  lan- 
guage was  limited  to  the  particular  offense  upon  which  a  conviction 
was  asked.     (Id.) 

70.  Probabiutt  of  Commission  of  Act  —  Similar  Acts  —  Instruc- 

tion.— An  instruction  that  the  jury  might  consider  previous  acts 
similar  to  the  one  charged  in  the  indict*ment  as  tending  to  show  the 
disposition  of  the  defendant  toward  the  prosecutrix,  and  for  the 
purpose  of  ascertaining  whether  it  was  probable  that  the  act  charged 
was  committed,  is  not  erroneous  as  authorizing  a  conviction  upon 
a  probability  of  guilt.     (Id.) 

71.  Proof  op  Pact — ^Testimont  of  Single  Witness — Instruction. — 
An  instruction  that  the  testimony  of  one  witness  is  sufficient  to  es- 
tablish any  fact  necessary  to  be  proved  if  believed  by  the  jury 
beyond  a  reasonable  doubt,  is  not  erroneous,  although  awkwardly 
expressed.     (Id.) 

72.  Bequest  fob  Beading  of  Testimony — ^Verdict  Without  Waiting 

fob — Lack  op  Prejudice. — The  defendant  in  a  criminal  action  is 
not  deprived  of  any  substantial  right  to  which  he  is  entitled  under 
section  1138  of  the  Code  of  Civil  Procedure,  where  the  jury  after 
several  hours'  deliberation  requested  that  a  certain  portion  of  the 
testimony  be  read  to  them,  and  upon  being  informed  that  it  would 
take  some  time  to  locate  it,  expressed  an  opinion  that  they  might 
reach  a  verdict  without  it,  which  they  did.     (Id.) 

73.  Bape — Evidence — Uncorroborated  Testimony  op  Prosecutrix. — 

In  a  prosecution  for  rape  the  uncorroborated  testimony  of  tzhe 
prosecutrix  is  sufficient  to  warrant  a  conviction.     (Id.) 

74.  Bape — Evidence— Complaint  to  Third  Person. — In  a  prosecution 

for  the  crime  of  rape  committed  by  a  father  with  his  seventeen-year 
old  daughter,  a  witness  may  testify  that  the  prosecutrix  complained 
of  the  act  to  him,  but  not  the  detail  of  it,  regardless  of  the  fact  that 
she  was  under  the  age  of  consent.     (People  v.  Lopez,  530.) 
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76  Nature  of  Charge  —  Faciutt  to  Invent  —  Insteuotion. — In  a 
prosecution  for  rape,  the  defendant  is  not  prejudiced  by  tlie  refusal 
to  give  an  instruction  warning  the  jury  as  to  the  danger  of  prosecu- 
tions for  rape  being  used  to  satisfy  malice  or  private  vengeance^  and 
declaring  that  in  such  eases  the  accused  is  almost  defenseless,  in 
view  of  the  facility  with  which  such  charges  may  be  invented  and 
maintained,  where  the  jury  was  fully  and  carefully  instructed  on 
reasonable  doubt.     (Id.) 

76.  Rape — Evidence  of  Pbiob  Acts. — In  a  prosecution  for  the  crime  of 
rape,  evidence  of  the  commission  of  prior  acts  is  admissible  upon 
the  theory  that  the  same  tends  to  show  the  lewd  and  lascivious  ten- 
dencies and  disposition  of  the  prosecutrix  and  defendant.  (People 
T.  Marino,  448.) 

77«  Evidence  of  Pbiob  Pbbonanot  and  Abobtion. — In  a  prosecution  of 
a  father  for  rape  upon  his  seventeen  year  old  daughter,  evidence 
that  when  the  prosecutrix  was  about  fourteen  years  of  age  she  be- 
came pregnant  as  the  result  of  an  act  of  sexual  intercourse  with  her 
father,  and  when  she  informed  him  that  "she  did  not  get  her 
monthlies,"  he  stated  that  he  knew  what  was  the  matter  with  her 
and  took  her  to  a  doctor,  who  performed  an  abortion,  is  admissible 
for  the  purpose  of  showing  that  the  defendant's  conduct  when  in- 
formed of  the  interruption  of  the  daughter's  menstrual  periods  was 
tantamount  to  an  admission  that  he  knew  she  was  pregnant,  and  that 
he  was  the  cause  tliereof.     (Id.) 

78.  Penetration  of  Sexual  Organs — Instruction. — In  such  a  prose- 
cution, while  it  was  improper  to  refuse  to  instruct  the  jury  that  the 
defendant  should  not  be  convicted  unless  it  could  be  said  after  con- 
sideration of  all  the  evidence  that  the  defendant  had  penetrated  the 
sexual  organs  of  the  prosecutrix,  the  defendant  was  not  prejudiced 
by  such  refusal,  where  the  jury  were  instructed  in  accordance  with 
section  261  of  the  Penal  Code  defining  the  crime  of  rape  to  be  an 
act  of  sexual  intercourse  accomplished  with  a  female  not  the  wife 
of  the  defendant,  when  the  female  is  under  the  age  of  eighteen, 
since  the  phrase  "sexual  intercourse"  implies  actual  penetration. 
(Id.) 

CUSTOM.    See  Sale,  8. 

DAMAGES. 

1.  Contract  for  Driixino  of  Oil  Wells — ^Breach  bt  Land  Owner — 
Damages — ^Loss  of  Profits — Pleading. — In  an  action  by  a  con- 
tractor against  a  land  owner  to  recover  damages  for  breach  of  a 
contract  for  the  drilling  of  oil  wells,  the  profits  on  the  contract  are 
not  too  speculative  and  remote  to  be  a  basis  for  damages,  and  are 
recoverable  without  being  specially  pleaded.  (Bobinson  v.  Rispin, 
536.) 
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DAMAGES  (Continued). 
2.  Contract — ^Liquidated  Damaozs — ^Deci«abation  in  Instkumknt. — ^A 
declaration  in  a  contract  that  the  actual  damages  to  be  suffered 
from  a  breach  would  be  difficult  to  ascertain,  and  that  the  parties 
were  making  provision  for  liquidated  damages  in  lieu  of  actual 
damages,  tends  stronglj  to  establish  the  fact  required  by  the  stat- 
ute to  exist,  and  tends  to  control  the  question  as  to  whether  the 
provision  is  one  for  liquidated  damages  or  for  a  penalty,  where  the 
contract  appears  upon  its  face  to  be  one  allowed  by  the  terms  of 
Bection  1671  of  the  Civil  Code.  (Consolidated  Lumber  Company  ▼. 
City  of  Los  Angeles,  698.) 
Z.  Contract  tob  Purchase  or  Lumbeb^-Damaoes  fob  Delay  in  De- 
livery— Declaration  in  Contract  Conclusive. — In  a  contract  for 
the  purchase  of  a  large  quantity  of  lumber  to  be  used  in  the  oon- 
Btruction  of  a  municipal  wharf,  providing  that  the  city  might  de- 
duct from  the  contract  price  the  sum  of  fifty  dollars  per  day  for 
each  day  that  delivery  was  delayed,  a  declaration  in  the  contract 
that  the  actual  damages  to  be  suffered  from  such  a  delay  would 
be  difficult  of  ascertainment,  and  that  the  parties  were  making 
provision  therein  for  liquidated  damages,  tends  strongly  to  estab- 
liflh  the  fact  of  the  impracticability  or  extreme  difficulty  of  fixing 
the  actual  damages,  and  such  declaration  is  controlling,  in  the 
absence  of  evidence  negativing  the  declaration.     (Id.) 

See  Appeal,  9;  Assault  and  Battery;  Contract,  8,  9;  Guaranty, 
2,  3;  Injunction;  Landlord  and  Tenant,  2,  3,  6,  7;  Vendor  and 
Vendee,  5. 

DEED.    See  Quieting  Title. 

DEFAULT.    See  Judgment,  1,  4,  5. 

DEMAND.    See  Contract,  5,  6. 

DEPOSITION. 

1.  Failure  to  Attach  Seal  of  Court — Amendment  and  Admission  in 

Evidence. — A  deposition  of  a  witness  taken  out  of  the  state  upon 
a  commission  which  did  not  have  attached  to  it  the  seal  of  the  court 
as  required  by  section  2024  of  the  Code  of  CSvil  Procedure  is  sub- 
ject to  amendment  by  affixing  the  seal  thereto,  and  properly  read 
in  evidence,  upon  a  showing  that  the  witness  was  no  longer  at  the 
place  where  the  deposition  was  taken,  but  somewhere  in  a  foreign 
eountry,  and  that  to  have  the  deposition  again  taken  would  cause 
an  indefinite  delay  of  the  action.  (Marvin  ▼.  Eng-Skell  Company, 
42.) 

2.  Amendment  of  Process — Duty  of  Court. — A  court  has  control 
over  its  process,  and  it  should  permit  an  amendment  to  the  same 
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DEPOSITION  (Continued). 

in  the  ii;t(*rests  of  justice,  and  espeeiallj  where  the  complaining 
party  can  show  no  resulting  injury.     (Id.) 

8.  Subpoena  —  Attendance  Bepore  Commissioner  —  Jurisdiction. — 
Under  the  provisions  of  subdivision  3  of  section  1986  of  the  Codo 
of  Civil  Procedure,  a  subpoena  issued  by  the  clerk  of  the  superior 
court  upon  the  order  of  the  court  or  a  judge  thereof,  requiring  the 
attendance  of  a  witness  before  a  commissioner  or  other  officer  for 
the  purpose  of  giving  his  deposition,  has  the  same  territorial  force 
and  effect  as  a  subpoena  issued  bj  the  clerk  requiring  the  attend- 
ance before  the  court,  and  such  subpoena  may  require  the  attend- 
ance of  a  witness  even  though  he  resides  outside  the  county  but 
within  the  ilfty-mile  limit.     (Merrill  v.  Superior  Court,  55.) 

4.  Disobedienci  of  Subpoena  —  Contempt  —  Hearing  and  Nones 
Essential. — In  view  of  the  provisions  of  section  1991  of  the  Code 
of  Civil  Procedure,  the  superior  court  cannot  punish  a  witness  for 
eontempt  for  failure  to  obey  a  subpoena  commanding  him  to  appear 
before  an  officer  for  the  purpose  of  giving  his  deposition  until  a 
report  has  been  made  to  the  court  of  such  disobedience  and  a  hear- 
ing had,  and  an  order  made  directing  the  witness  to  ob^  the 
subpoena.     (Id.) 

district  ATTOBNEY.    See  County,  8,  4;  Criminal  Law,  48. 

DIVORCE. 

1.  Settlement  of  Pbopebtt  Bights — Support  or  Minor  Chilo.— 
Where  pending  a  suit  for  divorce  the  parties  entered  into  an  agree- 
ment for  settlement  of  their  property  rights,  the  property  being  the 
separate  property  of  the  husband,  in  which  agreement  the  wife  was 
to  take  the  custody  of  the  minor  child  and  support  him  and  receive 
in  consideration  thereof  in  full  of  all  her  claims  to  the  property,  a 
certain  sum,  the  decree  in  her  favor  embodying  an  order  in  accord- 
ance with  the  agreement,  there  was  no  abuse  of  discretion  in  the 
court's  denying  a  later  application  for  an  allowance  from  the  hus- 
band for  the  support  of  the  child,  where  it  appeared  that  the  wife 
still  had  on  hand  most  of  the  money  received  in  the  settlement, 
which  was  in  a  form  available  for  the  support  of  the  child,  and  it 
further  appeared  that  the  husband  had  fully  performed  the  contract. 
(Bolleri  V.  BoUeri,  233.) 

8.  AwABD  OF  Custody  of  Minor— Judomen^t—Yauditt  in  Othxb 
States. — The  doctrine  of  comity  between  the  states  of  the  Union 
requires  that  a  judgment  granting  a  divorce  and  awarding  the  cub- 
tody  of  a  minor  child  rendered  by  a  court  of  one  state  shall  be 
conclusive  in  the  jurisdiction  of  the  other  states,  in  the  absence  of  a 
showing  of  changed  conditions  affecting  the  welfare  of  the  child. 
(Matter  of  Wenman,  592.) 
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DrVORCB  (Continued). 

t.  YioiATioN  OF  Decrke  OF  FoBiiew  Stats— DuTT  of  Oouets  of  This 
State. — Upon  an  application  for  a  writ  of  luibeas  corpus  to  recorer 
the  cuBtodj  of  a  minor  ehild  brought  into  this  state  bj  its  mother, 
in  direct  violation  of  the  terms  of  a  decree  of  a  eourt  of  competent 
jurisdiction  of  another  state  awarding  its  custody  to  the  petitioner, 
a  due  respect  for  the  orderly  administration  of  the  law,  and  accord- 
ing to  the  doctrine  of  comity,  requires  the  courts  of  this  state  to 
recognize  the  right  of  the  petitioner  under  the  decree  of  the  foreign 
eourt,  in  the  absence  of  any  showing  that  since  the  entry  of  the  de- 
cree the  petitioner  had  become  an  unfit  or  unsafe  person  to  have 
the  care  and  control  of  the  minor.     (Id.) 

DBAINAGE  DISTBICT. 

1.  Drainage  Act — Disposition   of  Bonds — CbNSTRucnoN  of  Act — 

Bepugnanct  of  Provisions. — ^The  act  of  the  legislature  entitled  "An 
act  to  promote  the  drainage  of  wet,  swamp,  and  overflowed  lands,  and 
to  promote  the  public  health  in  the  communities  in  which  they  lie," 
approved  March  21,  1903  (State.  1903,  p.  354),  as  amended  in  1915 
(Stats.  1915,  p.  359),  is  not  invalid  because  of  the  repugnancy  exist- 
ing  between  sections  8d  and  8e,  as  to  the  disposition  to  be  made  of  the 
bonds  to  be  issued  by  the  county  to  represent  the  cost  of  the  work, 
when  the  language  of  the  whole  act  is  considered,  as  upon  such  a  con- 
sideration it  is  apparent  that  it  was  the  intent  of  the  legislature 
that  payment  for  the  work  should  be  in  bonds  equal  to  the  amount 
of  the  contractor's  bid,  plus  such  sum  as  he,  under  all  the  require- 
mente  of  the  act,  should  advance  in  payment  of  all  incidental  ex- 
penses connected  with  the  work,  delivered  by  the  treasurer  to  the 
contractor  or  his  assignees  as  provided  by  section  8d,  and  not  that 
they  should  be  sold  by  the  board  of  supervisors  as  provided  by 
section  8e.     (Van  De  Water  v.  Pridham,  252.) 

2.  Construction  of  Drainage  Canal  Through  Streets  of  MuNia- 

FAUTY  —  CONSENT    OF    CORPORATION— VALIDITY    OF    ORDINANCE. — A 

municipal  corporation  operating  under  a  freeholders'  charter,  which 
vests  in  the  city  plenary  control  of  all  uses  of  ite  streets,  has  the 
power  to  enact  an  ordinance  giving  the  board  of  supervisors  of  a 
drainage  district  permission  to  construct  a  drainage  canal  through 
certain  specified  streete;  and  without  regard  to  the  character  of 
the  charter,  the  consent  of  the  legislative  body  of  the  city  is  a  pre- 
requisite condition  to  extending  the  drainage  canal  through  the 
itreete  of  the  municipality.  (Id.) 
8w  Construction  of  Ditch  Through  Citt  Streets — Consent  upon 
Terms — Valid  Ordinance. — An  ordinance  granting  consent  of  a 
municipal  corporation  to  the  construction  of  a  drainage  ditch 
through  ite  streete  is  not  rendered  a  nullity  by  reason  of  the  fact 
tliat  such  consent  was  upon  certain  terms  named  in  the  ordinancoi 
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DRAINAGE  DISTRICT  (Continued). 

which  were  protective  of  public  interest,  germane  to  the  subject, 
and  violative  of  no  provision  of  the  Drainage  District  Act.     (Id.) 

4.  Doing  of  Work — Pubuo  Benefit— Silence  of  Statute— Valid- 
ity NOT  Affected  by. — The  Drainage  Act  of  1903  is  not  void  by 
reason  of  its  failure  to  provide  in  direct  terms  that  the  doing  of 
the  work  shall  depend  upon  its  being  a  public  benefit,  in  view 
of  section  4  of  the  act  which  makes  the  determination  of  the  board 
to  proceed  with  the  hearing  therein  referred  to  presumptive  evi- 
dence of  the  existence  of  all  facts  upon  which  the  power  of  the 
board  to  proceed  depends.     (Id.) 

5,  liOs  Anoeles  County  Flood  Oontbol  Act— Drainaox  Aot  not 
Superseded  by. — The  Drainage  Act  of  1903  has  not  been  super- 
seded in  Los  Angeles  County  by  the  act  of  1915  entitled  "An  act 
to  create  a  flood  control  district,  to  be  called  Tjos  Angeles  county 
flood  control  district/"  (Stats.  1915,  p.  1502),  as  the  purpose  of 
the  Drainage  Act  is  to  dispose  of  the  water  and  get  rid  of  it  as 
an  injurious  element,  while  the  purpose  of  the  County  Flood  Con- 
trol Act  is  to  eonserve  the  water  as  a  beneficial  agent.    (Id.) 

ELECTIONS. 

1.  Election  Law— Defective  Affidavits  of  Registration — Accept- 
ance BY  Clerk — Part  of  Great  Register — Cancellation  Unau- 
thorized.— ^Where  in  the  preparation  of  an  affidavit  of  registration 
for  election  purposesy  the  county  clerk  failed  and  neglected  to  enter 
in  the  affidavit  the  fact  that  the  affiant  could  read  the  constitution 
in  the  English  language,  and  could  write  his  or  her  name,  which 
in  fact  he  could  do,  such  officer,  by  receiving  the  affidavit  and  ac- 
cepting it  for  registration  purposes,  and  by  holding  it  in  his  office 
together  with  the  other  affidavits  of  registration  constituting  the 
great  register  of  the  county,  without  objecting  to  its  sufficiency 
when  presented  and  received  by  him,  thereby  makes  the  same  a  part 
of  the  great  register,  and  is  without  power  to  thereafter  cancel  the 
affi^vit  or  to  withhold  the  same  from  use  in  an  election*  (Pohl- 
mann  v.  Patty,  390.) 

2.  Cancellation  of  Registrations — Construction  of  Code. — Section 
1106  of  the  Political  Code,  which  sets  forth  the  instances  in  which 
it  is  made  the  duty  of  the  county  clerk  to  cancel  entries  of  registra- 
tion of  voters,  does  not  include  the  cancellation  of  affidavits  of 
registration  on  account  of  failure  of  the  affidavits  to  contain  an- 
swers to  questions  as  to  whether  the  person  being  registered  could 
read  the  constitution  in  the  English  language  or  write  his  or  her 
name,  which,  under  section  1097  of  such  code,  should  have  been 
answered  in  the  affidavits,  as  the  provisions  of  the  latter  section 
are  directory  and  not  mandatory.     (Id.) 

3.  Election  Law — Cancellation  of  Registration  of  Voters — Parties 
qpg  ApTiON — I^OHiBiTipN, — Ju  mi  Rctlou  brought  b^  elector^  umi^r 
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ELECTIONS  (Continued). 

■ection  1109  of  the  Political  Code  to  oompel  a  county  clerk  to  can- 
eel  certain  registrations  of  voterSy  such  voters  are  necessary  parties 
defendant  under  section  1111  of  such  code,  and  the  court  is  without 
jurisdiction,  in  an  action  wherein  the  county  clerk  is  the  sole  party 
defendant,  to  render  a  valid  judgment  of  cancellation,  and  prohibi- 
tion will  lie  to  restrain  the  superior  court  from  proceeding  with 
the  action  until  such  voters  are  made  defendants  and  served  with 
lawful  process.     (Ash  v.  Superior  Court,  800.) 

EMINENT  DOMAIN. 

liiMDS  FOB  Railroad  Uses — Publio  Necessity  fob  Taking — Pboof  not 
Bequibbd. — In  view  of  section  465  of  the  Civil  Code,  which  expressly 
grants  to  railroad  corporations  the  right  to  acquire  lands  by  con- 
demnation proceedings  to  be  used  in  the  construction  and  main- 
tenance of  their  roads,  and  of  section  1238  of  the  Code  of  C^vil 
Procedure,  which  expressly  provides  that  railroads  are  public  uses 
in  behalf  of  which  the  right  of  eminent  domain  may  be  exercised, 
the  question  aa  to  whether  there  is  a  present  public  need  for  the 
construction  and  operation  of  the  particular  railroad  seeking  to 
exercise  that  right  is  no  longer  a  judicial  question  to  be  litigated 
in  the  condemnation  proceeding,  except  to  the  extent  that  a  private 
person  whose  lands  are  sought  to  be  taken  may  put  in  issue  the 
good  faith  of  the  railroad  corporation  in  seeking  to  acquire  his 
land  for  uses  which  are  not  public,  but  really  to  subserve  some 
private  interest  or  end.  (Castro  Point  Railway  &  Terminal  Com- 
pany T.  Anglo-Paeifle  Development  Company,  418.) 

EMPLOYER  AND  EMPLOYEE. 

Mastbb  and  Sebvant — Compensation  fob  Services— Unauthorized 
Bstbntion  of  Collected  Moneys. — In  an  action  by  a  corporation 
to  recover  sums  of  money  collected  by  an  employee  from  debtors 
of  the  corporation,  he  cannot  set  up  as  a  defense  that  he  had  the 
right  to  retain  such  moneys  under  a  claim  of  increased  compensa- 
tion for  his  services,  where  such  claim  was  based  upon  a  notice 
demanding  such  an  increase  to  which  the  corporation  never  gave 
its  assent,  notwithstanding  the  defendant  continued  to  serve  the 
eorporation  after  the  giving  of  such  notice,  and  the  corporation 
made  no  objection  thereto.  (Connell  Company  v.  Jenner,  350.) 
6ee  Negligence,  1,  7-15,  18,  19;  Workmen's  Compensation  Act. 

EQUITY.    See  Injunction;  Quieting  Title;  Specifle  Performance;  Tax- 
ation, 1,  2;  Trust. 

ESTATE  OF  DECEASED  PERSON.    See  Judgment,  d. 
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ESTOPPEL.  8ee  Agenej,  3;  Husband  and  Wife,  6;  Landlord  and 
Tenant,  11;  Mechanic's  Lien,  4;  (Quieting  Title,  3;  Vendor  and 
YendeOi  %* 

EVIDENCE* 

CHIIi)     WiTNESfl— BETERUmATIOK    A8    TO     COMPETENCY— DiSCBlTIOH — 

Appeal. — in  determining  the  competency  of  a  child  under  the  age 
of  ten  years  to  be  a  witness,  the  trial  court  has  a  discretion  which 
seldom  will  be  interfered  with  on  appeal     (People  ▼•  Lopes,  5i0.) 

See  Agency,  7;  Appeal,  1,  8,  13;  Building  Cbntract,  3;  Contract, 
1,  3,  10-12;  Corporation,  13;  Criminal  Law,  3,  11-19,  21-24,  38- 
42,  46,  51-n57,  63,  67-74,  76,  77;  Deposition;  Landlord  and 
Tenant,  5,  13,  18;  Mechanic's  Lien,  5;  Negligence,  Z-A,  11,  23; 
New  Trial;  Novation;  Sale,  8,  10, 12. 

EXCHANGE. 

EzoHANOs  OF  Beal  Propebtt— Beooveby  of  Money  Paid — iNABiLnET  to 
PEBTOBif — Support  of  Finding — ^Appeal. — In  an  action  to  recover 
a  sum  of  money  paid  under  an  agreement  for  an  exchange  of  real 
property,  which  provided  that  if  the  other  contracting  party  was  un- 
able to  comply  with  the  terms  of  the  agreement  within  a  reasonable 
time,  and  within  thirty  days  from  the  date  of  the  payment  of  the 
money,  the  amount  was  to  be  returned  without  interest,  a  finding  of 
such  failure,  and  that  the  inability  to  perform  was  not  owing  to 
any  conduct  of  the  plaintiff,  will  not  be  disturbed  on  appeal,  where 
there  was  evidence  to  support  it,  regardless  of  whether  the  same  was 
established  by  a  preponderance  of  the  evidence.  (Smalley  y.  HoH, 
589.) 

EXECUTION. 

L  Supplemental  Proceedings — ^Aotion  fcs  Becoyeby  of  Pbopebty 
Against  Adverse  Claimant — Time  of  Making  Order. — ^Upon  pro- 
ceedings supplemental  to  execution,  where  it  appears  that  the 
person  examined  has  property  belonging  to  the  debtor  in  which 
he  claims  an  adverse  interest,  it  is  immaterial  whether  the  order 
authorized  by  section  720  of  the  Code  of  Civil  Procedure,  giving 
the  judgment  creditor  leave  to  maintain  an  action  for  the  recoveiy 
of  the  same,  be  made  at  the  time  of  the  examination  or  a  few 
days  afterward.  (Pioneer  Inyeetment  and  Trust  Company  y. 
Muncey,  740.) 

2.  Bestraint  of  Disposition  of  Property  Pending  Suit— Lack  of 
Security— Code  Provision  Constitutional. — The  provision  of  sec- 
tion 720  of  the  Code  of  C5vil  Procedure,  authorising  the  court  in 
giving  leave  to  maintain  such  an  action  to  restrain  the  transfer  or 
other  disposition  of  the  property  pending  the  determination  of  the 
action,  is  not  unconstitutional,  because  of  the  omission  to  make  pro- 
Yision  therein  for  security.     (Id.) 


Digitized  by 


Google 


Fraud.  843 


FACfTOB     See  Pledge,  1,  8. 

FALSE  IMPBISONMENT. 

MI800NDU0T  OF  OouNSKL—IicPBOPn  BmatBNOx  TO  Failxtbb  to  Tsstitt 
— ^Veboiot — ^Lack  of  Pbbjudios. — ^In  an  action  for  false  imprison- 
ment  instituted  against  eertain  members  of  a  city  police  department, 
a  remark  made  bj  plaintiff's  counsel  in  liis  closing  argument  that 
the  reason  whj  two  of  the  defendants  did  not  appear  and  testify 
was  because  if  they  had  so  appeared  the  plaintiff  would  have  picked 
them  out  as  the  officers  who  had  called  upon  her  to  get  hush  money 
to  permit  her  to  pursue  the  illicit  Tocation  of  prostitution,  was  not 
prejudicial,  where  the  arrest  was  illegal,  and  the  action  for  twenty- 
five  thousand  dollars  damages  and  the  verdict  for  five  hundred  dol- 
lars.    (Fieri  y.  Agnew,  284.) 

FINDINOa 

I88UX8— Whim  Ikmatebul. — ^Where  the  matters  which  are  found  neces- 
sarily defeat  the  plaintiff's  right  of  recovery  it  is  unnecessary  that 
the  findings  should  dispose  of  any  further  issues,  as  all  other  issues 
thereby  become  entirely  immateriaL     (White  v.  Hayward,  550.) 

See  Appeal,  1,  7;  Juvenile  Court;  Quieting  Title,  6,  6. 

FORCIBLE  ENTBY  AND  DBTAINBB. 

1.  FosGiBLi  Entry — ^Fimdino — Insuffioixnoy  of  Evidenoe. — In  an 
action  for  forcible  entry  to  recover  the  possession  of  a  tract  of  land, 
a  finding  of  the  making  of  such  an  entry  as  is  defined  in  section  1159 
of  the  Code  of  Civil  Procedure  is  not  sustained,  in  the  absence  of 
any  evidence  of  violence,  offer  of  violence,  or  show  of  superior  force 
attendant  upon  the  entry  of  the  defendant  upon  the  land.  (Ingram 
V.  Slayton,  680.) 

2.  TiTLB  of  Dxfendant— Whxn  IiocATCBiAL. — ^Where,  in  such  an  ac- 
tion it  is  shown  that  at  the  time  of  the  defendant's  entry  the  plain 
tiff  was  in  the  actual  peaceable  possession  of  the  land,  the  question 
of  the  defendant's  title  is  not  material  to  recovery,  for  one  who  en- 
ters where  actual  possession  baa  been  acquired  by  another,  may  do  so 
only  in  a  peaceable  way  or  under  authority  of  a  judgment  of  court, 
excepting  where  he  enters  under  some  form  of  permission  given  by 
the  occupant.     (Id.) 

FOBFEITUBE.    See  Landlord  and  Tenant,  11;  Vendor  and  Vendee,  8. 

FOBGEBY.    See  Criminal  Law,  27,  28. 

FBAXTD. 

aonoh  foe  bbsgi88i0n  of  contsaot  of  exchange — ^nokebuance  upon 

Alleged  Miseefessentations — Finding  Supported  by  Evidence. 

In  an  action  to  rescind  an  executed  contract  of  exchange  of  real 
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FRAUD  (Continued). 

property  for  secured  notes,  a  finding  that  the  plaintiff  did  not  rolj 
upon  the  misrepresentations  claimed  to  have  been  made  bj  the  de- 
fendant concerning  the  property  is  supported  by  evidence  that  the 
plaintiff  spent  considerable  time  in  making  an  independent  investi- 
gation of  the  property,  although  she  testified  that  she  did  rely  upon 
the  representations  made.     (White  v.  Hayward,  550.) 

See  Criminal  Law,  30,  dl;  Insurance,  4^  6;  Public  Lands;  Sale, 
2,  8,  9;  Surety. 

FRAUDULENT  CONVEYANCES. 

Transfeb  of  Right  to  Plant  Cteop — Changi  of  Possession — Code 
Section  Inapplicable.— Where  the  owner  of  a  leasehold  interest  in 
a  tract  of  land  makes  a  transfer  to  his  sons  of  the  right  to  plant  a 
crop  of  barley  on  the  land,  and  the  sons  go  into  possession  and  con- 
tinue in  possession  of  the  land  until  after  the  crop  is  harvested, 
the  transfer  is  not  presumptively  void  as  to  creditors  of  the  lessee 
under  section  3440  of  the  Civil  Code,  which  provides  that  every 
transfer  of  personal  property  is  conclusively  presumed  to  be  fraudu- 
lent, as  against  the  creditors  of  the  transferrer,  unless  accompanied 
by  an  immediate  delivery  and  followed  by  an  actual  and  eontinued 
change  of  possession.     (Fissell  v.  Monroe,  756.) 

GIFT.    See  Trust,  1,  2,  13,  14, 

GOODWILL.    See  Sale,  4,  5. 

GUARANTY. 

1.  Pleading — ^Pbimaby  Obligation  of  Pbinoipals. — In  an  action  on 
a  contract  of  guaranty  given  to  secure  the  payment  of  rent,  the  com- 
plaint shows  no  right  of  recovery,  where  the  facts  stated  do  not  show 
a  primary  obligation  against  the  lessees  corresponding  to  the  obliga- 
tion of  guaranty.     (Stephens  v.  Daugherty,  733.) 

2.  Defaxji/t  in  Payment  of  Rent  —  Recovery  of  Liquidated  Dam- 

ages— Insufficient  Complaint.— In  an  action  on  a  guaranty  to 
recover  the  amount  stipulated  as  liquidated  damages  for  failure  of 
the  lessees  to  pay  the  rent  reserved  in  a  lease,  the  complaint  is 
insufficient  where  it  is  not  alleged,  or  shown  by  the  alleged  facts 
that  it  would  have  been  impracticable  or  extremely  dif^cult  to  fix 
the  actual  damage*  accruing  to  the  plaintiffs.     (Id.) 

8.  SUBBENDEB  OF  POSSESSION — PLEADING  AND  EVIDENCE — ^ACTUAL  DAM- 
AGES.— In  an  action  on  a  contract  of  guaranty  of  payment  of  rent 
brought  after  surrender  of  possession  of  the  demised  premises,  it  is 
necessary  for  the  lessor  to  plead  and  prove  the  amount  of  the  actual 
damages  suffered  by  him  and  coming  within  the  terms  of  the  bond. 
(Id.) 
See  Landlord  and  Tenant,  16. 
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HABEAS  OOBPUa    See  Crunlnal  Law,  68. 

HUSBAND  AND  WIPE. 

!•  Action  fob  Maintsnakci  —  Joindeb  or  Qbantebs  or  CoMinmiTT 
Pbopebtt  —  Unauthobizid  Jxtdoment.  —  In  an  action  for  main- 
tenance wherein  the  wife  joined  as  parties  defendant  with  her  hus- 
band his  father,  mother,  and  brother,  upon  the  theory  that  thej  had, 
bj  means  of  a  fraudulent  conspiracy  with  the  husband,  acquired  cer- 
tain real  estate  alleged  to  be  community  property  of  the  spouses 
and  thus  deprived  her  of  her  interest  therein,  a  judgment  that  the 
plaintiff  do  have  and  recover  from  such  defendants  a  stated  sum 
of  money,  found  to  be  one-half  of  the  proceeds  of  the  property  so 
acquired,  is  unwarranted,  in  the  absence  of  any  finding  of  fraud, 
and  where  the  evidence  shows  without  substantial  contradiction  that 
they  paid  full  value  for  the  property.     (Johnson  v.  Johnson,  93.) 

2.  Attorney's  Fees  —  Unauthorized  Judgment. — In  such  an  action 
a  judgment  awarding  the  plaintiff  attorney's  fees  against  such  de- 
fendants, as  well  as  the  husband,  is  likewise  unwarranted.     (Id.) 

8.  AwABD  or  Community  Property — Lack  or  Jurisdiction. — In  an 
action  for  maintenance  without  divorce,  the  court  is  without  juris- 
diction to  award  any  community  property  to  the  wife,  as  the  hus- 
band is  entitled,  until  the  marriage  is  dissolved,  to  the  control  of 
the  community  property  with  absolute  power  of  disposition  other 
than  testamentary,  except  that  he  cannot  make  a  gift  thereof  with- 
out her  written  consent.     (Id.) 

4.  Purpose  or  Action. — The  purpose  of  the  suit  for  separate  main- 
tenance is  to  specifically  enforce  the  general  duty  of  the  husband  by 
directing  certain  definite  payments  to  be  made  at  regular  intervals 
for  the  wife's  support,  and,  subject  to  such  provisions,  their  rela- 
tions to  each  other  and  to  the  community  estate  is  precisely  the 
same  as  though  no  such  action  had  been  brought  or  an  award  made. 
(W.) 

6.  Separation  Oontracp — ^Recovery  or  Monthly  Payments — ^Waiter 
^Evidence — ^Appeau — In  an  action  to  recover  upon  an  agreement 
made  between  a  husband  and  wife,  providing  for  their  living  apart, 
the  dismissal  of  a  pending  action  for  separate  maintenance  and  the 
payment  to  the  wife  of  a  stated  monthly  sum  so  long  as  they  should 
remain  married,  the  finding  of  the  trial  court  upon  sufficient  evi- 
dence that  the  wife  had  not  waived  her  right  to  such  payments  is 
eondusive  on  appeaL     (Ward  v.  Goetz,  595.) 

6.  Estoppel — Pleading. — In  such  an  action,  where  it  is  claimed  that 
the  wife  was  estopped  to  claim  such  payments,  it  is  essential  that 
the  estoppel  be  pleaded.     (Id.) 
See  Divorce. 

ILI^RGmMATB  CHILD.    See  Criminal  Law,  58-62;  Parent  and  Child. 
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INFANT.    See  Javenile  Ckturt. 

INJUNCTION. 

1.  Temporary  BssTBAiNiNe  OROBr-DAicAOES— Attornxt's  Fns^— In 

an  actioii  prosecuted  for  the  purpose  of  obtaining  damages  alleged 
to  have  been  sustained  bj  reason  of  the  restraint  imposed  under  a 
temporary  restraining  order  in  an  action  for  injunetiye  relief,  the 
court  properly  determined  that  no  attorney's  fees  were  ineurred  as 
damages  by  reason  of  the  order,  where  it  did  not  appear  from  the 
evidence  taken,  as  set  out  in  the  reporter^i  transcript,  that  any 
motion  was  made  to  dissolve  the  order,  but  that  the  whole  of  the 
efforts  of  the  restrained  party  were  directed  to  resisting  the  order 
to  show  cause,  during  the  pendency  of  the  hearing  of  which  order, 
the  temporary  restraining  order  was  made,  and  which  fell  of  its  own 
weight  at  the  time  fixed  for  the  hearing  of  the  order  to  show  cause. 
(Warden  v.  Choate,  854.) 

2.  Loss  OF  Bale  of  Lot — Pi<eadino  and  Eyidinci  —  Daicaois  hot 

Allowable. — In  such  an  action  damages  are  not  properly  allow- 
able for  loss  alleged  to  have  been  sustained  on  account  of  the  in- 
ability of  the  plaintiffs  to  accept  an  offer  to  purchase  a^  certain 
lot  due  to  the  fact  that  they  had  been  prevented  from  obt^uning 
a  deed  thereto  by  the  restraining  order,  where  there  was  no  alle- 
gation in  the  complaint  or  evidence  that  the  lot  was  worth  any  less 
after  the  restraining  order  had  become  of  no  effect  than  it  was 
at  any  time  during  the  pendency  of  the  restraint  imposed  by  the 
order.     (Id.) 

See  Vendor  and  Vendee,  9. 

L  O.  U.    See  Contract,  10-12. 

INSTBUCTION.    See  Criminal  Law,  16,  20,  56,  69-71,  75,  78;  NegD- 
gence,  5,  17,  22. 

INSUBANCE. 

1.  Indemnitt  Against  Damages  from  Accidental  Injuries — Action 
UPON  PoucY — Control  op  Litigation  by  Insurer — Recognition  of 
Liability. — Where  an  insurance  company,  acting  under  the  terms 
of  a  policy  indemnifying  the  insured  against  loss  and  expense  aris- 
ing for  damages  accidentally  suffered  by  reason  of  the  operation 
of  elevators  in  an  apartment  house,  takes  charge  of  and  assumes 
exclusive  control  of  an  action  brought  against  the  insured  for  dam- 
ages for  injuries  from  such  an  accident,  it  recognises  a  liability,  if 
it  fails  to  defend  successfully,  to  pay  the  assured  the  amount  of 
the  judgment  not  exceeding  the  amount  stipulated  in  ths  policy. 
(Bodgers  v.  Pacific  Coast  Casualty  Company,  70.) 

2.  Judgment — Payment  by  Note. — Under  the  terms  of  an  indemnity 

insurance  policy  which  promises  to  indemnify  for  loss  paid  by  the 
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IN8UBANCE  (Continued). 

•ssnred,  the  satisf action  of  z  judgment  procured  bj  the  giving  of  a 
promissory  note  is  to  be  deemed  payment  of  the  judgment  debt. 
(Id.) 

8.  Pbocurino  of  Pouct  bt  Unijcknssd  Agent— Violation  of  Statuts 
•— LiABiLiTT  OF  INSUBXB. — ^A  life  insurance  company  cannot,  by  vio- 
lating the  provisions  of  section  633  of  the  Political  Code,  which 
declares  that  no  person  shall  in  this  state  act  as  the  agent  or  solicitor 
of  any  insurance  company  doing  business  herein  until  he  has  pro- 
duced to  the  commissioner,  and  filed  with  him,  a  duplicate  power  of 
attorney  from  the  company,  or  its  authorized  agent,  authorizing  him 
to  act  418  such  agent  or  commissioner,  absolve  itself  from  liability 
on  a  contract  that  it  has  authorized  or  ratified,  although  the  con- 
tract may  have  been  secured  by  a  person  not  an  agent  or  solicitor 
in  the  full  meaning  of  the  statute.  Such  statutory  provisions  as  to 
agents  do  not  change  the  rule  of  law  as  to  principal  and  agent  be- 
tween the  company  and  the  policy-holder,  and  the  company  attempt- 
ing to  evade  such  statute  is  nevertheless  bound  to  its  policy-holders 
as  though  the  statute  had  been  complied  with.  (Qoldstone  v.  Colum- 
bia Life  A  Trust  Company,  119.) 

4.  FAL8B  Answers  in  Appuoation — Fbaud  of  Agent— Beoovebt  on 
Pouct. — ^Where  false  answers  are  written  in  an  application  for  life 
insurance,  it  is  the  duty  of  the  insured  after  delivery  of  the  policy 
to  notify  the  insurer  of  the  fraud,  and  where  the  same  is  not  done, 
the  fraudulent  act  of  the  agent  is  thereby  approved,  and  no  recovery 
can  be  had  on  the  policy.     (Id.) 

6.  Repudiation  of  Fraud— Duty  of  Insured. — A  delay  of  four  months 
in  repudiating  the  fraud  of  the  agent  is  fatal  to  recovery,  as  it  is 
the  duty  of  the  insured  to  act  promptly.     (Id.) 

0.  FnUB    INSURANOB — CANCELLATION    OF    PoUCT  —  MISSTATEMENT    OF 

Grounds. — Where  a  policy  of  fire  insurance  gives  the  insured  and 
the  insurer  a  mutual  right  of  cancellation  without  limitation  to  con- 
ditions or  contingencies,  it  is  not  necessary  that  the  insurer  in  giv- 
ing notice  of  cancellation  should  state  the  ground  upon  which  the 
cancellation  was  based,  and  a  statement  in  such  a  notice  that  the 
policy  was  canceled  for  nonpayment  of  premium,  when  in  fact  the 
premium  had  been  paid,  does  not  affect  the  validity  of  the  cancella- 
tion. (Wing  Chung  Long  Company  y.  Prussian  National  Insurance 
Company,  71<{.) 

INTEREST. 

!•  Contract — Seryices  m  Purchasing  Land  —  Fraction  of  Net 
Profits  on  Resale — Interest  not  Chargeable. — An  owner  of  land 
Is  not  entitled  under  the  terms  of  a  letter  reciting  that  it  was  his 
understanding  and  agreement  that  the  person  to  whom  the  letter  was 
addreesed  was  to  have  one-third  of  the  net  profits  arising  from  the 
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fNTEREST   (Continued). 

operation  or  final  sale  of  the  property  for  serriees  rendered  in  and 
about  its  purchase,  to  deduct  from  the  net  profits  interest  upon 
the  amount  of  the  investment.     (Toung  t.  Canfield,  343.) 

2.  Express  Contract. — The  matter  of  the  payment  of  interest  must  be 
made  the  subject  of  an  express  agreement,  otherwise  it  cannot  be 
charged,  excepting  in  case  of  a  loan  of  money  which  by  section  1914 
of  the  Civil  Code  is  made  subject  to  the  payment  of  interest  by  pre- 
sumption.    (Id.) 

INTOXICATING  LIQUOBa    See  Criminal  Law,  85;  Deed;  Vendor  and 
Vendee,  2,  8-11. 

JUDGE.    See  Costs. 

JUDGMENT. 

1.  Defaui/t  Judgment— Beuet  Undeb  Section  473,  Cbm  or  Civil  Pbo- 

CEDUEE  —  Refusal  to  Vacate  —  Tabdt  and  iNsumoisNTLY  Sup- 
ported Motion. — A  motion  made  under  section  473  of  the  Code  of 
Civil  Procedure  to  set  aside  a  judgment  by  default  in  an  action  for 
divorce  upon  the  ground  of  excusable  neglect,  is  properly  denied, 
where  the  application  was  not  made  until  a  few  days  prior  to  the 
expiration  of  the  six-month  period,  and  only  supported  by  the  affi- 
davit of  the  defendant,  reciting  that  the  reason  why  no  appearance 
had  been  filed  prior  to  the  default,  was  that  the  defendant's  attorney 
was  away  at  the  time  and  neglected  to  enter  an  appearance  or  pro- 
cure an  extension  of  time  to  do  so.     (Farias  t.  Farias,  237.) 

2.  Foreclosure  of  Lien — Personal  Judgment — Support  by  Prayeb 
OF  Complaint. — In  an  action  for  tbe  foreclosure  of  a  mechanic's 
lien,  the  fact  that  the  body  of  the  complaint  sought  no  personal 
judgment  against  the  defendant  is  not  fatal  to  such  a  judgment, 
where  the  prayer  of  the  complaint  demanded  a  judgment  of  this 
nature.     (McGuire  v.  Kees,  291.) 

3.  Judgment  Against  Administratob.>-Patment  in  Dux  Gouesx  or 
Administration — Correction  on  Appeal. — Error  in  a  judgment 
against  an  administrator  in  not  directing  that  it  be  paid  in  dna 
course  of  administration  is  correctible  on  appeal.  (Brinkley-Douglas 
Fruit  Co.  v.  Silman,  643.) 

4.  Judgment  by  Default — Premature  Entrt — Subsequent  Motion  to 

Enter  Default — Pendency  of  Motion  to  Vacate — Entry  of  De- 
fault Properly  Refused. — A  default  entered  by  the  elerk  upon  tbs 
expiration  of  ten  days  from  the  time  of  service  of  an  amended  com- 
plaint, but  within  less  than  ten  days  from  the  time  of  filing  of 
such  amended  complaint,  is  irregular;  and  a  motion  made  after  the 
expiration  of  ten  days  from  the  time  of  the  filing  of  such  complaint 
t9  enter  the  default^  is  proj^erl^  denied^  where  at  ^6  ^9  9\icb 
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JUDGMENT  (Continaed). 

motion  was  made  there  was  pending  a  motion  to  set  aside  the 
default.  (CSty  Properties  Company  t.  Meacham,  696.) 
6.  Inadvertent  Entet  of  Judgment — Appeal  —  Powee  of  Trial 
Court  to  Vacate. — Where  the  clerk  of  the  court  inadvertently  en- 
ters findings  delivered  to  him  for  the  judge,  as  the  judgment  of 
the  court,  without  the  judge  having  seen  or  examined  them,  the 
court  has  power  to  set  aside  the  judgment,  although  an  appeal 
liad  been  taken  therefrom.     (Id.) 

Bee  Appeal,  4,  5,  11,  12;  Claim  and  Delivery;  Corporation,  8; 
Divorce,  2,  3;  Husband  and  Wife,  1,  2;  Insurance,  1,  2;  Sum- 
mons, 2,  3,  5,  6. 

JUBIBDICTION.    See  Appeal,  2;  Husband  and  Wife,  8;  Summons, 
1,2. 

JUBY  AND  JTJBOBS.    See  Criminal  Law,  8-11,  46-50,  65,  66;  Juvenile 
Court. 

JUSTICE'S  COUBT. 

Justice's  Court  Appeal — ^Exception  to  Sureties  on  Undertaking — 
Service  and  Fujno  of  Notice. — Notice  of  exception  to  sureties  on 
an  undertaking  on  appeal  from  a  justice's  court  must  be  served 
upon  the  appellant  as  well  as  filed  with  the  justice,  and  the  excep- 
tion is  not  complete  until  both  acts  are  performed.  (Consolidated 
Lumber  Company  v.  Superior  Court,  126.) 
See  Prohibition. 

JUVENILE  COURT. 

1.  Juvenile  Act— Commitment  Without  Jurt  Trial — CbNSTrrunoN- 
AUTY  OF  Act. — ^Under  the  Juvenile  Act,  no  infringement  of  consti- 
tutional rights  is  worked  because  the  accused  is  not  given  a  right  to 
trial  by  jury,  as  the  orders  of  commitment  in  such  cases  are  not  for 
the  purpose  of  inflicting  punishment,  but  to  provide  suitable  guard- 
ianship, either  by  individuals  or  under  the  official  supervision  of 
the  superintendents  of  state  schools.     (Matter  of  Brodie,  751.) 

2.  Deprivation   of   Custody   of   Minor  —  Findings   Essentul. — In 

view  of  the  provisions  of  section  9b  of  the  Juvenile  Act,  it  is 
essential  to  sustain  a  valid  order  of  commitment,  where  a  minor  is 
taken  from  the  custody  of  a  parent  or  guardian,  that  a  finding  be 
made  that  the  welfare  of  the  minor  requires  the  taking  away  of 
fluch  custody.     (Id.) 

LACHES.    See  Specific  Pcfrf  ormance,  1. 

LAND.    See  Public  Lands;  School  Lands, 
99  0»L  App.— 54 
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1.  Amount  Paid  in  Addition  to  Rent — ^Bonus — Construction  or 
Lea.sk. — Under  a  lease  of  property  for  the  terms  of  ten  years  pro- 
Tiding  that  the  lessees  "will  pay  to  the  lessor  ae  a  further  considera- 
tion for  this  lease  in  addition  to  the  rent  hereinabove  reserved 
the  sum  of  $7,200,  receipt  of  which  is  hereby  acknowledged  by  the 
lessor,"  and  that,  if  the  lessees  should  pay  the  rent  reserved  when 
due,  and  perform  and  observe  the  agreements  of  the  lease  for  the 
first  nine  years,  seven  months,  and  twelve  days,  and  the  lease  shall 
not  be  terminated  within  such  period  by  the  re-entry  of  the 
lessor,  he  will  credit  the  sum  of  seven  thousand  two  hundred 
dollars  upon  the  remainder  of  the  term,  such  sum  is  not  to  be 
construed  as  security  for  the  payment  of  the  rent  reserved  dur- 
ing the  time  ending  with  the  eviction  of  the  lessees  for  non-- 
payment  of  rent  and  any  damages  sustained,  but  as  in  the  nature 
of  a  bonus  or  additional  consideration  for  the  lease  of  the  premises. 
(Ramish  v.  Workman,  19.) 

2.  Liase — Action  for  Breach — Proximate  Cause  of  Damage. — In  this 

action  to  recover  damages  for  the  breach  of  the  terms  of  a  contract 
of  lease,  it  is  held  that  the  proximate  cause  of  the  damage  sustained 
by  the  plaintiff  was  the  failure  of  the  defendant  to  construct  head- 
gates,  as  provided  by  the  lease,  to  enable  the  plaintiff  to  irrigate 
the  land  demised.  (Chambers  t.  Belmore  Land  &  Water  Company, 
78.) 

3.  Prevention  of  Dakagc — Rule  Inapplicable. — Where  the  failure 

to  construct  such  headgates  caused  a  failure  of  a  large  portion  of 
the  lessees*  crop,  they  cannot  be  denied  recovery  on  the  ground  that 
they  should  have  constructed  the  headgates  themselves,  where  the 
cost  of  such  construction  would  have  been  upward  of  two  thousand 
dollars.     (Id.)  r 

4.  Cropping  Lease — Patmsnt  for  Leveling  and  Checking  Land— 
Interpretation  of  Oral  Contract— Conduct  of  Parties. — Where 
parties  standing  in  the  relation  of  landlord  and  tenant  with  re- 
spect to  a  tract  of  land  which  the  latter  was  to  work  on  shares 
under  a  cropping  lease  place  their  own  construction  upon  the  terms 
of  an  oral  understanding  between  them  as  to  the  extent  to  which 
the  work  of  the  tenant  in  leveling  and  checking  the  land  should 
proceed  before  he  was  entitled  to  be  paid  for  such  work,  it  ia 
not  error  for  the  trial  court  to  interpret  the  contract  in  keeping 
with  the  conduct  of  the  parties  in  making  their  settlements  from 
time  to  time.     (Eloster  t.  Hawn,  100.) 

5.  Beoovebt  for  Leveling  and  Checking  Land — Evidenos— Tbsti- 
icoNT  OF  Surveyor  —  Rebuttal.  —  Where  an  action  in  unlawfol 
detainer  to  oust  the  tenant  from  the  land  is  consolidated  for  triiJ 
with  a  subsequent  action  brought  by  the  landlord  for  proceeds  from 
the  sale  of  crops,  in  which  action  the  tenant  by  cross-complain^ 
•ought  judgment  for  muney  expended  in  plowing  and  checking  the 
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land  upon  an  oral  agreement,  it  is  not  prejudicial  error  to  refuse 
to  permit  the  plaintiff  to  testify  in  rebuttal  as  to  his  having  ordered 
a  surveyor  to  make  a  survey  of  the  land  for  the  purpose  of  showing 
the  amount  of  work  done  by  the  defendant,  or  in  refusing  to  permit 
the  surveyor  to  testify  as  to  what  work  his  survey  showed  to  have 
been  done,  where  the  record  shows  that  the  surveyor,  when  called 
a«  a  witness  by  plaintiff,  testified,  without  objection,  to  the  extent 
of  identifying  the  maps  which  he  had  made,  and  such  maps  were 
then  admitted  in  evidence.     (Id.) 

6.  Agreement  fob  Leasing  of  Storeroom — Damages  fob  Bbeaoh.-^ 
In  an  action  to  recover  damages  for  the  breach  of  a  contract 
whereby  the  defendant  agreed  to  lease  to  the  plaintiff  a  store- 

.  room  then  in  process  of  construction,  the  plaintiff  is  not  enti- 
tled to  recover  any  damages  for  the  loss  incurred  by  him  in  selling 
•his  business  at  another  location,  as  the  parties,  when  they  made 
the  contract,  did  not  contemplate  that  plaintiff  in  reliance  upon 
their  agreement  should  give  his  property  away  or  sell  it  at  a  sacrifice. 
(Schnierow  v.  Boutagy,  ^36.) 

7.  Damages  fob  Breach  of  Contract. — The  damages  that  can  be  re- 
covered for  a  breach  of  a  contract  are  only  such  as  may  reasonably 
be  supposed  to  have  been  within  the  contemplation  of  the  parties 

,  at  the  time  of  the  making  of  the  contract,  as  the  probable  result  of 
a  breach;  other  damages  are  too  remote.     (Id.) 

8.  Assignment  of  Lease  —  Consent  of  Landlord  —  Liabilit7  of 
Assignors  for  Bents. — Written  consent  given  to  an  assignment 
of  a  lease  does  not  have  the  effect  of  releasing  the  lessees  from 
their  obligation  to  pay  the  rent  reserved  in  the  lease,  where  the 

f  assignment  imposed  no  obligation  on  the  assignees  to  pay  the 
rent,  and  the  consent  was  conditional  upon  the  assignees  complying 
with  the  terms  of  the  lease  without  any  release  of  the  assignors. 
(Eddie  v.  Gage  Manufacturin|r  Company,  3S8.) 

9.  Bboovert  of  Bents  —  Evidence  —  Oral  Agreement  to  Beleasb 
^    Lessee. — In  an  action  against  the  lessees  to  recover  the  rents,  evi- 
dence is  inadmissible  that  the  plaintiff  orally  agreed  to  release  the 
defendants.     (Id.) 

1^.  Violation  of  Clause  of  Sublease — Acceptance  of  Bent — ^Bight 
OF  Action  not  Waived. — ^Under  the  terms  of  a  sublease  of  a  por- 
tion of  a   storeroom,   the  acceptance   by   the   sublessor   of  earned 

.t  rent  ^fter  knowledge  of  the  violation  by  the  sublessee  of  a  clause 
in   the   sublease  prohibiting   the   placing   of   goods   in    the   aisle 

I  'space  reserved  for  the  common  use  of  tenants,  is  not  a  waiver 
(  of  his  right  to  prosecute  an  action  in  unlawful  detainer,  where  it  is 
iho#n  that  the  plaintiff  made  continuous  objection  to  the  violation 
of  the  clause,  and  the  defendant  continued  in  its  violation,  and  also 
continued  in  the  poKses^ion  of  the  prpmises  during  the  pendency  of 
the  action.     (Myers  v.  Herskowitz,  581.) 
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IL  Waiver  of  Fobfeitubs — Continuino  Covenant — Fobvktubi— Es- 
toppel.— In  the  application  of  the  rule  that  where  a  particular  aet 
or  omission  entitles  a  landlord  to  declare  a  forfeiture,  the  receipt  of 
rent  accruing  subeequent  to  the  aet  waives  the  forfeiture  if  the 
lessor  had  knowledge  of  the  facts,  there  is  a  distinct  difference  be- 
tween a  covenant  or  condition  which  is  of  a  continuing  nature  and 
one  not  of  that  nature.  Where  the  general  course  of  dealing  be- 
tween parties  had  led  one  of  them  to  believe  that  a  strict  compliance 
with  the  terms  of  a  condition  binding  on  him  will  not  be  required, 
the  other  partj  maj  be  estopped  from  claiming  the  forfeiture. 
(Id.) 

12.  Clause  of  Lease — Covenant  or  Condition — Imkatebulity. — In 

an  action  in  unlawful  detainer  to  recover  the  possession  of  a  por- 
tion of  a  storeroom  for  violation  of  a  clause  in  the  sublease  thereof 
prohibiting  the  placing  of  goods  in  the  aisle  space  reserved  for  the 
common  use  of  tenants,  it  is  immaterial  whether  such  clause  consti- 
tuted a  covenant  or  condition,  as  the  provisions  of  section  1161  of 
the  Code  of  (^vil  Procedure  applj  equally  to  conditions  or  covenants. 
(Id.) 

13.  Damages  —  Evidence  —  Rental  Value  of  Premises  —  Qualified 

Witness. — A  witness  is  sufficiently  qualified  to  testify  as  to  the 
rental  value  of  premises  aa  a  basis  for  the  award  of  damages,  who 
is  shown  to  have  been  familiar  with  rental  values  in  the  neighbor- 
hood for  the  past  three  or  four  years.     (Id.) 

14.  Lease— Use  of  Premises  for  Immoral  Purposes — Interference  bt 

Municipal  Authority — Action  for  Belief — Insufficient  Com- 
plaint.— In  an  action  for  the  cancellation  of  a  lease  or  its  modifi- 
cation in  the  way  of  a  reduction  of  rent,  the  complaint  fails  to 
state  a  cause  of  action  for  relief  either  in  law  or  equity,  where  it 
appears  therefrom  that  both  the  lessor  and  lessee  had  knowledge 
of  the  fact  that  the  premises  were  to  be  used  for  the  purposes  of 
prostitution,  notwithstanding  it  was  alleged  that  the  premises  by 
reason  of  the  interference  of  municipal  authority  were  no  longer 
permitted  to  be  used  for  such  purposes.  (Carlini  ▼.  Louis  Schulta 
Company,  Inc.,  669.) 

15.  Violation  of  Covenant  Prohibitino  Subletting — Acceptance  of 
Bent  from  Occupant  —  Guarantor  of  Original  Lessee  not 
Beleased. —  Under  the  terms  of  a  lease  containing  a  covenant 
prohibiting  the  subletting  of  the  demised  premises  without  the 
written  consent  of  the  lessor,  the  guarantor  of  the  lessee  is  not 
released  from  his  contractual  obligation,  by  the  mere  fact  that 
a  transfer  of  the  business  conducted  on  the  demised  premises 
was  made,  and  that  the  lessor's  agent  accepted  the  rental  from 
the  transferee  and  gave  him  receipts  therefor  in  his  own  name,  or 
by  the  fact  that  the  lessor's  agent  informed  the  occupant  that  he 
might  move  out  if  he  desired,  in  the  ahppnce  of  a  surrender  of  ttf 
premises  and  an  acceptance  thereof.     (Voss  v.  Levi,  671.) 
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16.  Bemoval  of  Glass  and  Marble  Fbont  of  Building — ^Rioht  of 
Tenant. — In  this  action  bj  a  landlord  against  a  tenant  for  dam- 
ages in  remoTing  a  plate  glass  and  marble  stone  front  from  the 
demised  premises,  it  is  held  that  the  evidence  justifies  the  find- 
ings that  the  glass  and  marble  were  attached  to  the  building 
at  the  defendant's  own  expense  and  were  his  property;  that  thej 
were  not  so  affixed  as  to  constitute  them  integral  parts  of  the 
premises;  that  they  were  remoyed  without  damage  to  the  free- 
hold or  building;  and  that  the  building  upon  such  removal  was 
put  in  as  good  condition  as  it  was  at  the  time  that  the  glass  and 
marble  were  instlalled.     (Alden  y.  Majfleld,  684.) 

17.  Pleadimo  —  Amendment  of  Answer — Disobetion. — ^In  such    an 

aetion  where  it  was  evident  that  from  the  very  inception  of  the 
action,  and  particularly  from  the  time  of  the  filing  of  the  answer, 
that  it  was  the  theory  of  the  defendant  that  having  put  in  the 
glass  and  marble  front  at  his  own  expense,  they  constituted  his 
property,  and  that  he  had  the  right  to  remove  them  on  the  termina- 
tion of  his  lease,  but  such  theory  was  not  presented  by  the  answer 
as  originally  filed,  and  that  by  reason  thereof  the  defendant  lost 
on  appeal,  it  is  an  exercise  of  sound  judicial  discretion  to  grant 
the  defendant  on  the  second  trial  leave  to  amend  his  answer  con- 
formably to  such  theory.     (Id.) 

18.  Beoovert  of  Treble  Rents — ^WiliiFul  Withholdino — Suffioienot 
OF  iTvn^NOB. — In  an  aetion  by  a  landlord  to  recover  possession 
of  demised  property,  rents  due  up  to  the  time  of  the  termination 
•f  the  tenancy  and  for  treble  rent  for  the  period  subsequent  to 
that  date,  a  willful  holding  over  is  established  under  section 
8345  of  the  Qvil  Code  by  evidence  of  deliberate,  intentional, 
obstinate  refusal  to  surrender  possession  with  knowledge  that  the 
tenancy  had  been  terminated,  and  that  the  tenant  was  holding  over 
against  the  will  and  consent  of  the  landlord,  and  not  under  a  reason- 
able claim  of  right     (Alden  v.  Mayfield,  724.) 

10.  Willful  Holding  Over— Omitted  Allegation — Cube  bt  Answer. 
While  in  an  action  to  recover  treble  rents  for  holding  over  after 
demand  and  one  month's  notice  in  writing,  the  complaint  should 
contain  an  allegation  that  the  holding  over  was  willful,  the  omis- 
sion of  such  an  allegation  is  cured  by  the  allegation  in  the  answer 
that  the  defendants  from  the  date  of  the  termination  of  the  tenancy 
retained  possession  of  the  premises  in  good  faith  and  under  claim 
of  right.     (Id.) 

10.  Termination  of  Lease— Suffioienot  of  Tender. — A  lease  giving 
the  lessor  the  right  to  terminate  it  on  the  first  day  of  December 
of  any  year  during  the  term  by  paying  to  the  lessee  such  amount 
as  might  be  due  him  for  certain  reclaiming  and  leveeing  work 
which  the  lease  provided  he  was  to  do,  and  for  which  he  was 
to  be  paid  a  stipulated  sum  per  acre,  is  terminated  by  leaving 
a    properly    indorsed    certificate    of    deposit    for    the    amount    ia 
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question  with  a  bank  of  excellent  standing  eonyeoient  to  the 
lessee's  place  of  business,  with  a  written  request  to  notify  the 
lessee  that  the  certificate  was  there  subject  to  his  order,  notwith- 
standing the  bank  misunderstood  the  instructions  and  notified  the 
lessee  that  the  certificate  had  been  left  with  it  to  be  held  pending 
settlement  between  the  parties  in  regard  to  some  levee  work,  where 
the  lessee  thereafter  learned  that  the  certificate  was  being  held 
subject  to  his  order,  and  made  no  objection  at  that  time,  or  at 
any  other  time,  to  the  time  or  mode  of  the  tender.  (Smith  ▼.  Lobb, 
790.) 

21.  Tendsb  of  Ghkjk — Payment  of  Monkt  Obligatiom. — The  tender 
of  a  check  or  of  a  certificate  of  deposit  in  payment  of  a  montj 
obligation  is  good  unless  objected  to.     (Id.) 

See  Guaranty. 
LEASE.    See  Landlord  and  Tenant. 
LEQISLATUBE.    See  Oflice  and  Officers,  1-4. 
LEWDNESS.    See  Criminal  Law,  32. 
LIBEL.    See  Criminal  Law,  Sd,  84. 
LICENSE.    See  Municipal  Corporations,  1,  8. 
LIEN.    See  Mechanic's  Lien;  Mortgage. 
LOAN.    See  Statute  of  Limitations. 

LOS  ANGELES,  COUNTY  OP.    See  Office  and  Officers,  5-T. 
MANDAMUS.    See  Office  and  Officers;  Sheriff. 
MASTER  AND  SERVANT.    See  Employer  and  Employee. 
MEASURE  OF  DAMAGES.    See  Damages. 
MECHANICS  LIEN. 

1.  FORECLOSURB  —  ENGINEER'S     CeRTH'ICATB — ^PLEADING — OMISSTOIY     TO 

Allege — ^Lack  of  Prejudice. — In  an  action  by  original  contractors 
to  enforce  a  mechanic's  lien  for  an  unpaid  balance  alleged  to  be 
due  them  upon  a  contract  for  the  construction  of  a  concrete 
reservoir,  the  defendant  is  not  prejudiced  by  an  error  in  over- 
ruling his  demurrer  to  the  complaint  for  uncertainty,  in  that 
it  failed  to  make  any  reference  to  the  engineer's  certificate  of  com- 
pletion of  the  reservoir  required  by  the  contract  as  a  prerequisite 
condition  to  plaintiffs'  right  to  final  payment,  or  to  allege  any  excuse 
for  not  producing  the  same,  where  it  appears  from  the  evidence 
received  without  objection  that  such  certificate  was  refused  upon  the 
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MECHANIC'S  LIEN  (Continued). 

ground  that  plaintiffs  had  not,  as  alleged  bj  them,  completed  th« 
reservoir  in  accordance  with  the  terms  of  the  contract  and  per- 
formed all  the  conditions  thereof.     (Simmons  t.  Firth,  187.) 

JB.  C6MPLEnoN  OF  Work — Trivial  Omissions. — In  the  constructton  of 
a  concrete  reservoir  at  an  agreed  price  of  $5,995,  the  omission  of 
five  items  called  for  by  the  specifications  of  the  aggregate  cost  of 
$G2.85,  is  trivial,  and  cannot  be  deemed  to  constitute  such  a  lack 
of  completion  as  tb  prevent  the  filing  of  liens.     (Id.) 

8.  Dkfects  in  Construction — Paui/ty  Speoiications — Contbactobs 
NOT  Responsible. — In  the  construction  of  a  concrete  reservoir  the 
eontractors  are  not  to  be  held  responsible  for  leakages  in  the  reser- 
▼oi^  or  for  defects  in  the  construction  of  the  roof  thereon,  where 
the  walls  and  roof  of  the  reservoir  were  constructed  in  strict  accord- 
ance with  the  plans  and  specifications  furnished  bj  the  owner's 
engineer.     (Id.) 

4.  pELAT  IN  Completion — Failure  of  Owner  to  Supply  Water- 
Estoppel. — In  such  an  action  the  owner  is  estopped  from  contend- 
ing that  the  plaintiffs  failed  to  complete  the  reservoir  within  the 
contract  time,  where  such  failure  was  due  to  the  failure  of  the 
owner  to  furnish  plaintiffs  with  a  necessary  supply  of  water,  as 
provided  by  the  contract.     (Id.) 

5.  Contract  for  Construction  of  Reservoir — Supply  of  Water  by 
QwNER — Place  op — Silence  of  Contract — Parol  Evidence  Admis- 
sible.— Where  specifications  for  the  construction  of  a  reservoir  pro- 
vide that  the  owner  shall  supply  the  contractors  with  water  for 
mixing  purposes,  but  are  silent  as  to  the  place  at  which  the  owner 
is  to  deliver  the  water,  parol  evidence  is  admissible  to  show  thai 

/  it  was  agreed  that  the  water  was  to  be  delivered  through  a  pipe- 
line then  in  course  of  construction,  at  or  near  the  proposed  reservoir 
site.     (Id.) 

<J.  NoncB  to  Withholi>— School  Property— Right  of  Trustees. — 
Under  section  1184  of  the  Code  of  Civil  Procedure,  as  amended 
in  1911,  providing  that  upon  the  giving  of  a  notice  to  withhold, 
the  owner  of  property  not  subject  to  mechanics'  liens  shall  with- 
hold from  the  contractor  sufficient  money  to  cover  the  claim 
embraced  in  the  notice,  a  school  district  is  justified  in  refusing  to 
issue  its  warrant  for  the  balance  due  the  contractor  on  the  const ruc- 

'  tion  of  a  school  building,  where  prior  to  the  demand  for  the  issuance 
of  the  warrant,  the  district  was  served  with  withhold  notices  by 
laborers  and  materialmen  who  performed  labor  and  furnished  mate- 
rial for  the  building.  (Sweeney  ▼•  Board  of  Trustees  of  Auburn 
School  District,  331.) 

7.  Resort  to  Bond — Remedy  not  Exclusive. — The  remedy  given 
laborers  and  materialmen  to  resort  to  the  bond  given  under  section 
1183  of  the  Code  of  Civil  Procedure  is  not  exclusive.     (Id.) 
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8.  Impbovement  not  Bxceedivq  Onx  Thousand  Douaxb — Law 
Prior  to  Cods  Amendments  or  1911. — At  all  times  prior  to  the 
ftmendments  of  sections  1183  and  1184  of  the  Code  of  Civil 
Procedure,  which  became  effectiye  on  June  30,  1911,  the  law 
permitted  an  owner  of  real  property,  in  causing  the  construction  of 
any  improvement  thereon  at  a  cost  of  not  more  than  one  thousand 
dollars,  to  provide  for  such  improvement  by  a  contract  not  filed  in 
the  recorder's  office,  or  even  by  an  oral  contract,  and  to  pay  the 
consideration  therefor  whenever  it  pleased  him  to  do  so;  and  the 
provisions  of  such  code  with  reference  to  putting  in  writing  build- 
ing contracts,  and  filing  them  for  record,  and  as  to  the  mode  and 
time  of  payment  and  the  withholding  of  a  percentage  of  the  con- 
tract price,  were  not  applicable  to  such  an  improvement.  (Bailey 
Ornamental  Iron  Company  v.  Goldschmidt,  661.) 

9.  Obaij  Contract  Under  One  Thousand  Dollars — EzxcxmoN 
Prior  to  Code  Amendments — Perpormancb  Subsequent — Amend- 
ments Inapplicable. — The  amendments  of  1913  to  sections  1183 
and  1184  of  the  Code  of  Civil  Procedure  are  not  applicable  to  an 
oral  contract  for  the  construction  of  a  balcony  on  a  dwelling  en- 
tered into  prior  to  the  date  that  such  amendments  became  effective, 
where  the  amount  of  the  contract  price  was  less  than  one  thou- 
sand dollars,  although  the  work  was  not  commenced  until  after  such 
amendments  became  effective.     (Id.) 

10.  Right  of  Lien — Statutory  Enactment  Bssentiau — The  declara- 
tion of  article  XX,  section  15,  of  the  constitution  that  mechanics, 
materialmen,  artisans,  and  laborers  of  every  class  shall  have  a  lien 
upon  the  property  upon  which  they  have  bestowed  labor  or  furnished 
material,  for  the  value  of  such  labor  done  and  material  furnished, 
and  that  the  legislature  should  provide,  by  law,  for  the  speedy  and 
efficient  enforcement  of  such  liens,  is  inoperative  except  as  supple- 
mented by  legislative  action,  and  until  the  enactment  of  the  neces- 
sary statute  the  lien  contemplated  by  the  constitution  does  not  exist. 
(Id.) 
See  Judgment,  2. 

MINES  AND  MINING. 

Mining  Law— Patent  Under  Act  or  18W— Bioht  to  Follow  Vein. — 
Under  the  Federal  Mining  Act  of  July  26,  1866,  a  patent  to  a  lode 
claim  grants  the  fee  of  the  land  including  so  much  of  the  lode 
as  apexes  within  the  exterior  surface  boundaries  of  the  land,  with 
the  right  to  follow  the  vein  on  its  dip,  and  nothing  more.  (Whildin 
▼.  Maryland  Gold  Quarts  Mining  Co.,  270.) 


MINOBa    See  Juvenile  Court 
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MORTGAGE. 

1.  FOBECLOSUSE — CONSIDERATION — CANCELLATION   OF   PREVIOUS    NOTfr— 

Surrender  or  Pledged  Stook. — In  an  action  for  the  foreclosure 
of  a  mortgage  given  to  secure  the  payment  of  a  promissory  note, 
a  finding  against  the  defendant  on  the  issue  of  want  of  con- 
sideration for  the  execution  of  the  note  and  mortgage  is  supported 
by  evidence  of  the  return  to  the  defendant  by  the  plaintiff  of  a 
previous  note  upon  its  maturity  without  payment,  together  with  cer- 
tain corporate  stock  pledged  as  security  for  its  payment.  (Gabbi  t« 
Countryman,  385.) 

2.  Foreclosure  or  Mortgage — Concealment  or  Ownership  of  Priob 

Mortgage — ^Retention  or  Possession. — In  an  action  to  foreclose 
a  second  mortgage,  which  was  given  in  connection  with  a  first  mort- 
gage, for  the  unpaid  purchase  price  of  the  mortgaged  property,  the 
mortgagors  cannot  contend  that  the  plaintiff  should  be  denied  equita- 
ble relief  on  the  ground  that  they  were  deceived  as  to  the  ownership 
of  the  first  mortgage,  where  they  remained  in  possession  of  the 
property,  were  not  damaged  by  the  concealment,  and  made  no  at- 
tempt at  rescission  of  the  transaction^  or  offer  to  return  the  property. 
(Davies  ▼.  Fatten,  713.) 
See  Cancellation,  L 

MOTOB  VEHICLES.    See  Municipal  Corporations,  S. 

MUNICIPAL  COBPOBATIONa 

!•  Municipal  Ordinance — Deuveries  roR  Laundries  Situated  Out- 
side or  City  Limits — License — ^Discriminatort  Begulation. — ^A 
eity  ordinance  requiring  the  payment  of  $12  per  annum  from  every 
person,  firm,  or  corporation  conducting,  managing,  or  carrying  on  a 
laundry,  and  the  payment  of  $120  per  annum  by  every  person, 
firm,  or  corporation  owning,  operating,  or  maintaining  a  wagon  or 
other  vehicle  for  the  delivery  of  laundry  work  to  and  from  any 
laundry  situated  outside  of  the  eity  limits,  is  discriminatory  and 
void  as  an  attempt  to  create  and  enforce  a  discrimination  not  based 
upon  differences  in  the  nature  of  the  business  being  transacted,  or 
differences  in  the  manner  of  conducting  the  same  business,  or  any 
other  difference  other  than  the  mere  fact  of  difference  in  destina- 
tion of  the  goods  collecfed  and  delivered  by  wagons  collecting  for 
laundries  located  outside  of  the  city  and  the  destination  of  goods 
collected  for  delivery  to  laundries  within  the  city.  (Matter  of 
nines,  45.) 

2.  City  or  Oakland — Abolition  of  Clerkships  and  Offices — ^Poweb 
OF  Council  —  Construction  of  Charter,  —  The  general  power 
▼ested  in  the  council  of  the  city  of  Oakland  by  section  31  of  its 
charter  (Stats.  1911,  pt.  11,  p.  1551)  to  create  and  abolish  clerk- 
ships and  offices  Is  not  abridged  in  so  far  as  those  persons  are 
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MUNICIPAL  CORPORATIONS  (Continued). 

eoncerned  who  were  in  the  empIoTment  of  tbo  monieipalitj  on 
September  1,  1910,  by  the  proviBion  of  section  80,  declaring  that 
persons  employed  by  the  city  on  that  date  may  retain  their  em- 
ployment, subject  to  classification  and  reclassification  by  the  eirU 
service  board,  without  further  examination,  unless  removed  for 
cause,  or  unless  it  shall  be  determined  by  the  eivil  eerrice  board 
that  their  employment  by  the  city  is  unnecessary.  (Foley  t.  City  of 
Oakland,  128.) 

8.  Municipal  Ordtnanck  —  LiCBNsma  ov  Motoe  Yihioles — ^Usma 
Streets  for  Carbiaoe  or  Passengers  Between  Outside  Points. — 
A  provision  of  an  ordinance  of  a  city  of  the  sixth  class  making  it 
unlawful,  without  first  obtaining  a  license  so  to  do,  for  any  person 
to  operate  or  carry  on  the  business  of  operating  any  auto  bus  or  motor 
vehicle  over  the  streets  of  the  city  in  carrying  passengers  for  hire 
from  one  point  to  another,  both  of  which  points  are  outside  the 
city  boundaries,  is  invalid,  as  being  in  excess  of  the  authority  given 
to  cities  of  the  sixth  class  by  subdivision  10  of  section  862  of  the 
charter  for  cities  of  the  sixth  class  to  license  for  the  purpose  of 
revenue  and  regulation  every  kind  of  business  transacted  and  carried 
on  in  the  city.     (Matter  of  Smith,  161.) 

4.  Street  Improvement  in  City  op  Petaluma — ^Necessity  of  Obdi- 
nance. — In  the  doing  of  street  work  in  the  city  of  Petaiuma 
under  the  provisions  of  the  act  of  the  legislature  approved  March 
6,  1889,  it  is  not  necessary  that  the  city,  prior  to  the  enter- 
ing upon  the  work,  should  adopt  an  ordinance  electing  to  pro- 
ceed under  the  state  law  and  adopting  its  procedure  aa  the  one 
to  be  followed  in  making  the  improvement,  as  section  21  of  article 
m  of  the  charter  of  the  city  requiring  that  such  work  should  be 
done  by  ordinance  not  in  conflict  with  state  laws,  must  be  read  in 
connection  with  section  68  of  such  article,  which  provides  that  in 
the  absence  of  any  procedure  for  carrying  out  or  effectuating  any 
granted  or  implied  power  or  authority,  the  general  law  of  the  state 
shall  prevail,  and  be  followed.  (Matter  of  the  Difference  and  Oon- 
troversy  Between  Thomas  and  the  City  of  Petaiuma,  547.) 

See  County;  Drainage  District,  2,  8. 

MURDER  AND  MANSLAUGHTER.    Bee  Criminal  Law,  87-^7. 

NEGLIGENCE. 

1.  Breaking  of  Defective  Rope — ^Injury  to  Employee  of  Bridoi 
Company — Erroneous  Nonsuit. — In  an  action  to  recover  damages 
for  injuries  sustained  by  an  employee  of  a  bridge  construction  com- 
pany from  the  breaking  of  a  rope  while  pulling  away  a  boarr]  mold 
from  around  hardened  concrete,  it  is  error  to  grant  a  motion  for 
nonsuit  at  the  close  of  the  case,  where  the  evidence  tends  to  show 
that  the  rope  was  known  to  the  defendants  to  be  worn  and  weak- 
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NEGLIGENCE  (Continiied). 

ened  to  an  extent  that  rendered  it  nnflt  for  tbe  purpose.  (Gideon 
▼.  Howard,  5.) 

2.  C0LU8ION  OF  Automobiles — Injurt  to  Minob— Appeal— Recow>— 
Presumption. — In  an  action  for  damages  for  personal  injuries 
sustained  by  a  child  as  a  result  of  being  struck  by  an  automobile, 
which  was  diverted  from  the  roadway  and  precipitated  against 
her  by  reason  of  colliding  with  another  automobile  operated  by 
the  defendant,  it  will  be  assumed  on  appeal  that  the  jury  was 
justified  in  finding  that  the  injury  was  due  solely  and  alone  to 
defendant's  negligence  in  operating  his  car,  where  the  evidence 
touching  the  action  of  the  parties  in  the  operation  of  their  cars  was 
eonflicting,  and  the  plat  of  the  location  and  position  of  the  cars 
used  by  the  witnesses  in  testifying  not  brought  up  on  the  appeal. 
(DUger  ▼.  Whittier,  15.) 

8.  EviDEKGE — Speed  of  Cab. — In  such  an  action  an  objection  that  a 
witness  who  was  allowed  to  testify  as  to  the  speed  of  defendant's  car 
had  not  seen  the  car  in  sufficient  time  prior  to  the  accident  to  testify 
on  the  subject  goes  to  the  weight,  rather  than  to  the  competency,  of 
the  evidence,  and  its  admission  is  not  error  where  it  differed  but 
little  from  the  evidence  offered  by  the  defendant  on  the  subject. 
(Id.) 

4.  Personal  Injuries — Conflict  of  Evidence — ^Appeal— Yebdiot 
Conclusive. — In  an  action  to  recover  damages  for  personal  injuries, 
where  the  evidence  as  to  the  negligence  of  the  defendant  and  the 
contributory  negligence  of  the  plaintiff  is  in  conflict,  the  appellate 
court  is  bound  by  the  determination  of  the  Jury.  (Potter  v.  Back 
Country  Transportation  Company,  24.) 

5.  Instruction — Failure  to  Give — Appeal. — An  appellant  may  not 
on  appeal  for  the  first  time  take  advantage  of  the  trial  court's  failure 
to  give  some  specific  instruction,  if  he  presented  no  such  instruction 
to  that  court.     (Id.) 

6.  Doctrine  of  Last  Clear  Chance— Right  to  Intoks. — The  doc- 
trine of  "last  clear  chance"  can  be  invoked  only  in  favor  of  the  per- 
son who  is  injured.     (Id.) 

7.  Injury  to  Motobman  of  Interurban  Train — Bunnino  into  Open 
SvnTCH — Lack  of  CbNTRiBUTORY  Negugence. — In  this  action  by  a 
motorman  of  an  interurban  electric  train  to  recover  damages  for 
personal  injuries  sustained  from  the  running  of  his  train  into  an 
open  switch  causing  collision  with  a  local  car,  it  is  held  that  the 
evidence  is  sufficient  to  support  the  implied  findings  of  the  jury 
that  the  plaintiff  was  not  negligent  in  driving  his  train  into  the 
switch  in  disregard  of  switch  lamp  signals,  or  in  approaching  the 
switch  point  with  the  train  not  under  control  and  prepared  to  stop, 
as  required  by  the  defendant's  rules.  (Lincoln  ▼.  Pacific  Electric 
By.  C6.,  83.) 
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NEGLIGENCE  (Continued). 

8.  CoMPABATivB  Negugence  —  Efpect  OF  STATUTE. — ^Where  at  the 
time  of  the  occurrence  of  such  accident  there  was  a  statute  in  foree 
providing  that  an  employee's  contributory  negligence  should  not  be 
a  bar  to  recovery  for  personal  injuries  where  his  negligence  was 
slight,  and  that  of  the  employer  was  gross,  in  comparison,  but  the 
damages  might  be  diminished  in  proportion  to  such  contributory 
negligence  (Stats.  1911,  p.  796),  the  plaintiff,  even  if  found  to  be 
negligent,  is  not  precluded  from  recovery  if  the  jury  believed  his 
negligence  was  slight  in  comparison  with  that  of  his  employer;  and 
where  such  an  instruction  is  given,  it  will  be  presumed  that  the 
jury  properly  assessed  damages,  making  due  allowance  in  accordance 
with  the  facts  found  and  as  required  by  the  statute.  (Id.) 
0.  Master  and  Servant — Safe  Place  to  Work — Choice  of  Panoer- 
OUB  Way — Contributory  Negugence. — The  duty  of  an  employer 
to  furnish  an  employee  with  a  reasonably  safe  place  to  work  is 
fulfilled  when  he  exercises  ordinary  care  for  that  purpose,  and  when 
a  safe  way  has  been  provided,  and  another  and  dangerous  way 
exists,  if  the  employee  chooses  to  take  the  dangerous  way  and  is 
injured,  he  is  guilty  of  contributory  negligence  as  a  matter  of  law. 
(Matchette  v.  California  Fruit  Oanners  Assn.,  156.) 

10.  Death  of  Eailroad  Brakeman — Selection  of  Place  of  Obvioub 
Danger — Contributory  Negligence. — In  an  action  for  the  death  of 
a  brakeman  killed  while  switching  cars  in  the  yards  of  a  canning 
company,  the  deceased  is  properly  held  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  where  it  is  shown  that  he  was  an  experi- 
enced brakeman,  and  that  he,  in  the  performance  of  his  duty,  had 
free  choice  of  several  positions,  and  selected  one  of  obvious  danger. 
(Id.) 

11.  Injury  to  Painter — Fall  of  Scaffold — Sufficiency  of  Evidence. 

In  an  action  for  damages  for  personal  injuries  sustained  by  a 
painter  from  the  fall  of  the  scaffold  upon  which  he  was  working, 
evidence  that  it  was  possible  for  the  employers  of  the  plaintiff 
to  have  secured  the  scaffold  against  slipping  of  the  shingles  to 
which  it  was  attached  by  fastening  a  rope  to  the  hooks  and  tying 
it  to  a  chimney  on  the  top  of  the  building,  is  sufficient  to  sustain 
the  finding  that  the  defendants  were  negligent  in  not  providing 
plaintiff  a  safe  place  to  work.     (West  v.  Linney,  164.) 

12.  Doctrine  of  Res  Ipsa  Loqihtur. — Where  a  thing  which  causes  in- 
jury is  shown  to  be  under  the  management  of  the  defendant,  and 
the  accident  is  such  as  in  the  ordinary  course  of  things  does  not 
happen  if  those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  want  of  care.  (Lippert  v.  Pacific 
Sugar  Corp.,  198.) 

13.  Death  of  Engineer  of  Sugar-beet  Plant — Explosion  of  Pre- 
heater  —  Appucability    of    Doctrine. — The  doctrine  of  res  ipsa 
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loqyiiwr  is  applicable  to  an  action  for  damages  for  the  death  of  ft 
master  mechanic  having  the  oversight  of  the  machinery  of  a  beet- 
ingar  plant,  from  the  explosion  of  a  "pre-heater"  operated  bj  a 
boj  of  the  age  of  sixteen  jears,  where  it  is  shown  that  it  was  not 
the  dntjr  of  the  deceased  to  personaUj  operate  the  boiler,  and  he 
was  informed  that  the  heater  would  safely  carry  a  steam  pressure 
of  seventy  pounds,  when,  in  fact,  it  was  only  built  for  a  maximum 
pressure  of  forty  pounds.     (Id.) 

14.  Pleadinq — SPECino  Acts  of  Neouqenoe — ^Bioht  to  Belt  upon 

DocTBiNE— Lack  of  Waivib. — In  such  an  action  the  plaintiffs  are 
not  precluded  from  relying  upon  the  doctrine  of  res  ipsa  loquitur 
because  they  charged  specific  omissions  of  duties  or  acts  of  negli- 
genee.     (Id.) 

15.  Bisks  of  Explosion  not  Assumed. — ^A  master  mechanic  intrusted 

with  the  oversight  of  all  the  machinery  of  a  sugar  plant  does  not 
assume  the  risk  of  the  explosion  of  a  pre-heater  used  in  connection 
with  the  plant,  where  there  is  no  evidence  that  the  same  was  out 
of  repair,  or  that  there  is  any  imperfection  in  it  calling  for  repair, 
or  that  it  is  not  in  thorough  running  condition,  and  the  same  was 
operated  by  an  employee  under  the  directions  of  the  superintendent 
of  the  plant,  and  not  of  the  deceased,  and  upon  the  representation 
that  it  would  withstand  a  steam  pressure  of  nearly  double  its  actual 
maximum  resisting  capacity.     (Id.) 

16.  Fall  Thbough  Open  Tbapdooe  in  Saloon — ^Liabilitt  of  Ownees 
TO  Injuked  Pabtt. — Where  a  person  entered  a  saloon  for  the 
purpose  of  using  the  toilet,  and  after  doing  so  returned  to  the 
barroom  and  ordered  a  drink,  and  after  being  served  walked  across 
the  room  to  examine  a  picture  hanging  on  the  wall,  and  in  doing 
so  fell  into  an  open  trapdoor  and  was  injured,  the  relation  of  the 
injured  party  to  the  saloon  owners  at  the  time  of  the  injury  was 
that  of  a  customer  to  whom  the  latter  owed  the  duty  of  ordinary 
eare,  and  such  duty  was  violated  by  leaving  such  trapdoor  open 
and  unguarded  in  that  portion  of  the  floor  space  which  was  open 
and  accessible  to  customers.     (Braun  v.  Vallade,  279.) 

17.  I>UTT  TO  Guard  Trapdoor  —  CJonpusinq  Instruction — Cure  by 
Other  Instruction. — ^An  instruction  that  if  the  defendants  in  the 
conduct  of  their  business  negligently  opened  and  left  open  and  not 
properly  guarded  or  obstructed  a  trapdoor  in  the  floor  of  the 
saloon,  and  that  such  trapdoor  was  then  a  part  of  such  barroom 
and  open  to  the  use  of  patrons,  customers,  and  the  public,  and 
plaintiff  was  lawfully  on  the  premises,  and  such  negligence  and  not 
plaintiff's  negligence  was  the  proximate  cause  of  the  injuries,  the 
jury  should  find  for  the  plaintiff,  while  confusing  as  to  whether 
reference  was  made  to  the  floor  space  filled  by  the  trapdoor  wh^n 
dosed  or  to  the  spaces  below  the  trapdoor  when  open,  such  cun- 
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fusion  is  cured  bj  the  instruction  that  if  a  part  of  the  premises 
where  the  trapdoor  was  located  was  private  and  not  open  to  the 
public,  and  the  public  did  not  have  access  thereto,  the  defendants 
were  not  required  to  maintain  guards  around  the  trapdoor.     (Id.) 

18.  Action  tor  Death — Substitution  of  Paett  Plaintiff — PIiEad- 
INO — Cause  of  Action  not  Changed. — ^An  action  to  recover  dam- 
ages for  the  death  of  a  servant  brought  bj  the  widow  of  the  de- 
ceased in  her  own  name  under  the  mistaken  supposition  that  the 
ease  fell  within  the  provisions  of  section  377  of  the  Code  of  Civil 
Procedure,  which  provides  for  the  maintenance  of  such  an  action  by 
the  heirs  or  personal  representatives  of  the  deceased,  is  not  changed 
bj  the  filing  of  an  amended  complaint  after  the  statute  of  limita- 
tions had  run  against  the  cause  of  action,  where  the  only  change  in 
the  complaint  was  the  substitution  of  the  widow,  as  administratrix, 
as  plaintiff,  in  the  place  and  stead  of  her^^elf  as  heir  at  law,  so  as 
to  bring  the  case  within  the  provisions  of  section  1970  of  the  Civil 
Code.     (Cox  T.  San  Joaquin  Light  &  Power  Co.,  522.) 

19.  CONSTBUCTION    OF    CODE    PROVISIONS — ACTIONS     FOR     DEATH   OF   DE- 

CEASED Employees. — Section  1970  of  the  Civil  Code,  as  amended  in 
1907,  providing  that  in  case  of  the  negligent  death  of  an  employee, 
his  personal  representatives  shall  have  a  right  of  action  therefor 
against  the  employer,  and  may  recover  damages  in  respect  thereof 
for  and  on  behalf  of  the  widow,  children  and  other  dependent  rela- 
tives, has  not  abrogated  section  377  of  the  Code  of  Civil  Procedure 
which  provides  that  when  the  death  of  a  person,  not  being  a  minor, 
is  caused  by  the  wrongful  act  of  another,  his  heirs  or  personal  repre- 
sentatives may  maintain  an  action  for  damages,  in  bc  far  as  con- 
cerns actions  by  the  representatives  of  deceased  employees.     (Id.) 

20.  Railroad  Corporation — Dutt  of  Company  and  Passengers — ^De- 
gree OF  Care  Required. — A  railroad  company  is  required  to  exer- 
cise an  extraordinary  and  unusual  degree  of  care  as  to  its  passengers 
while  in  transit,  but  ah  to  passengers  not  actually  in  transit  but 
on  the  railroad  premises  or  property,  the  railroad  is  relieved  of  the 
extraordinary  degree  of  care  required  of  it  toward  passengers  in 
transit,  and  the  pasuengers  are  relieved  of  the  extraordinary  degree 
of  care  required  of  persons  not  bearing  such  relation  to  the  railroad 
company  and  the  measure  of  duty  in  such  case  of  the  railroad 
company  toward  the  passenger,  and  of  the  passenger  toward  the 
railroad  company,  is  that  each  should  exercise  ordinary*  care.  (Sel- 
larg  V.  Southern  Pacific  Co.,  701.) 

21.  Injury  to  Railroad  Passenger— Fam*  in  Attempting  to  Beboaed 

Train  at  Eating-station — Lack  of  Ordinary  Care — Question  for 
Jury. — In  an  action  for  injuries  received  by  a  passenger  on  a  rail- 
road train  while  in  the  act  of  going  upon  the  platform  of  her  car 
after  having  left  the  same  for  the  purpose  of  procuring  a  meal  at 
one  of  the  company's  eating-stations,  the  question  whether  the  do- 
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NEGLIGENCE  (Continaed). 

fendant  failed  to  exercise  ordinarj  care  in  not  proTiding  a  porter 
to  assist  persons  in  leaving  and  returning  to  the  ear,  and  in  not 
providing  a  stool  or  other  contrivance  to  break  the  distance  front 
the  steps  of  the  ear  to  the  ground,  was  properlj  submitted  to  the 
inrj.     (Id.) 

22.  Aboumbmtativx  Instruction. — An  instruction  that  a  railroad  com- 
pany cannot  be  expected  to  treat  its  passengers  as  children,  or  to 
put  them  under  restraint,  is  proper]/  refused,  as  it  is  misleading, 
obscure,  and  commonplace.  (Id.) 
2S.  Cabbouo  Acid  Given  fob  Whisky — SumonNor  oy  Evidenci. — ^la 
an  action  for  damages  for  death  caused  by  the  defendant  in  giving 
the  deceased  a  drink  from  a  bottle  containing  carbolic  acid  under 
the  belief  that  it  contained  whisky,  the  gross  negligence  of  the 
defendant  is  established  by  his  eonduct  in  keeping  carbolic  acid 
in.  a  whisky  bottle  without  any  distinguishing  mark  or  label  showing 
its  dangerous  and  deadly  quality,  of  intermingling  such  bottle  with 
such  a  content  with  other  similar  bottles  containing  whisky  or  other 
drinkables,  and  in  tendering  such  bottle  to  the  deceased  accompanied 
with  the  statement  that  he  guessed  it  contained  whisky.  (Pell  t. 
Herbert,  730.) 

24.  Conduct  or  Deceased — ^Lack  or  Oontributobt  Negligence. — ^The 

act  of  the  deceased  in  accepting  the  defendant's  proffered  drink, 
and  of  assuming  without  question  or  investigation  that  the  bottle 
from  which  he  drank  contained  liquor  similar  to  that  which  he  had 
just  seen  the  defendant  drink,  and  in  believing  it  to  be  the  whisky 
which  he  had  just  been  invited  to  partake  of,  did  not  constitute 
contributory  negligence,  in  view  of  the  fact  that  the  liquid  which 
he  drank  was  not  poured  out  in  a  glass,  or  other  open  receptacle, 
where  its  color  or  smell  or  other  dissimilarity  to  whisky  might  rea- 
sonably attract  his  notice  and  arouse  his  suspicion.     (Id.) 

25.  Verdict  not  Excessive. — A  verdict  of  two  thousand  dollars  for 

the  death  of  a  human  being  in  such  an  action  is  not  so  excessive 
as  to  justify  the  conclusion  that  the  jury  were  moved  by  nndue 
passion  or  prejudice  in  its  rendition  or  amount.     (Id.) 
See  Cbmmon  Carrier. 

NEGOTIABLE  INSTBUMENT.    See  Promissory  Notai. 

NEW  TRIAL. 

1.  Newly  Discovered  Hvidenoe. — A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence  which  was  almost  wholly 
cumulative,  and  particularly  where  it  appeared  that  by  the  exercise 
of  reasonable  diligence  the  unsuccessful  party  could  have  procured 
•neb  evidence  at  the  trial.     (Chambers  v.  Belmore  L.  &  W.  Co.,  78.) 
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NEW  TRIAL  (Continued). 

2.  Newly  Discovered  Evidence  —  Cumitiativs  Evidencs  —  Question 
roE  Trial  Court — Appeal. — On  a  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  where  the  evidence  proffered 
vpon  the  motion  is  cumulative  of  evidence  offered  upon  the  tame 
general  subject  during  the  trial,  the  determination  of  the  question 
as  to  whether  a  new  trial  should  be  granted  or  refused  upon  that 
ground  is  peculiarly  within  the  province  of  the  trial  court,  and  a 
clear  abuse  of  discretion  must  be  shown  before  the  order  of  the 
trial  court  will  be  diisturbed  on  appeaL     (Fieri  ?•  Agnew^  284.) 

See  Criminal  Law,  1,  3;  Prohibition* 

NOVATION. 

Parol  Evidence. — A  novation  in  a  written  contract  may  be  proven  bj 
parol  without  violating  the  rule  as  to  the  inadmissibility  of  oral 
evidence  to  vary  the  terms  of  a  written  instrument.  (Bobinsoa  t. 
Bispin,  536.) 

OAKLAND,  CITY  OF.    See  Municipal  Corporations^  8. 

OFFICE  AND  OFFICERS. 

1.  Constitutional  Law — Holding  of  Civil   Ofticb  bt   Member  of 

Leoisultuee — Appucability  of  Amendment. — The  amendment  of 
section  19  of  article  TV  of  the  constitution,  which  went  into  effect 
December  21,  1916,  providing  that  no  senator  or  member  of  the 
assembly  shaU,  during  the  term  for  which  he  shall  have  been  elected, 
hold  or  accept  any  office,  trust,  or  employment  under  the  state,  is 
not  confined  in  its  application  to  senators  and  assemblymen  to  be 
elected  after  such  date,  but  is  applicable  to  members  of  the  legisla- 
ture whose  terms  began  before  that  date  and  had  not  expired  at 
the  time  the  amendment  went  into  effect.  (Chenoweth  v.  Chambers, 
104.) 

2.  "Term"  Defined. — The  word  "term"  used  in  the  section  refers  to 
the  period  for  which  the  member  was  elected  and  not  merely  to  his 
incumbency.     (Id.) 

S.  "Shall"  Defined. — The  word  "shall"  in  such  section  is  used  as  R 
word  of  command,  in  accordance  with  the  constitution,  that  its  pro- 
visions "are  mandatory  and  prohibitory,  unless  by  express  words 
they  are  declared  to  be  otherwise,"  and  neither  legally  nor  gram- 
matically does  it  denote  mere  futurity.     (Id.) 

4.  Statutobt  Construction  —  Unambiguous  Words.  —  Where  the 
words  of  a  statute  are  not  ambiguous  and  their  effect  is  not  absurd, 
the  court  will  not  give  it  other  than  its  plain  meaning,  although  it 
may  appear  probable  that  a  different  object  was  in  the  mind  of 
the  legislature.     (Id.) 

5.  County  of  Los   Angeles— Registrar  of  Voters— UNAUTHORincD 

Transfer  of  Deputy  County  Clerk — ^Fait.ure  of  Civil  Service 
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OFFICB  AND  OFFICEBS  (Oontiniied), 

C01CMI8SION  TO  Pbbsckibk  Bulks. — ^Under  the  eliarter  of  the  eountj 
of  Lot  Angelee,  which  went  into  effect  on  June  2,  1918,  the  eivil 
seryiea  commission  of  the  city  of  Los  Angeles  is  without  jurisdic- 
tion to  transfer  a  deputy  county  clerk  to  the  office  of  registrar  of 
TOters,  where  the  commission  had  not,  as  required  by  section  84, 
article  IX,  of  such  charter,  prescribed  rules  under  which  it  might 
make  transfers  from  one  position  to  a  similar  position  in  the  same 
class  or  grade,  and  there  existed  no  other  provision  in  the  charter 
empowering  the  board  to  make  the  transfer.  (People  ez  reL  Lyons 
T.  McAleer,  135.) 

6.  Omci  oy  Beoistrar  oy  Yotebs  —  Mannee  oy  Appointmxnt. — 
Under  the  provisions  of  section  14  of  article  IV  of  the  charter  of 
the  county  of  Los  Angeles,  the  registrar  of  voters  of  such  county 
is  an  appointive  officer,  and  the  office  not  being  in  the  unclassified 
eiyil  service  named  in  article  IX,  section  33,  appointment  to  the 
office  must,  as  required  by  subdivision  1,  section  11,  of  article  m, 
be  made  by  the  board  of  supervisors  from  the  eligible  civil  service 
list,  consisting  of  three  persons  certified  by  the  commission  as 
•tanding  highest  in  accordance  with  the  general  rule  prescribed  by 
the  commission  for  the  creation  of  such  list.     (Id.) 

7.  Charactsr  or  Omci — Charteb. — ^The  office  of  registrar  of  voters 
of  the  county  of  Los  Angeles  is,  under  the  charter  of  that  county, 
an  independent  office,  as  distinct  and  separate  from  that  of  county 
clerk  as  is  that  of  auditor  or  recorder,  and  since  it  is  specified  as 
one  of  the  offices  to  be  filled  by  appointment  to  be  made  by  the 
board  of  supervisors  from  the  eligible  civil  service  list,  it  cannot, 
under  the  pretense  that  it  was  of  a  like  grade  and  class  with  that 
of  deputy  county  clerk,  be  filled  by  the  act  of  the  civil  service  com- 
mission under  the  guise  of  transferring  a  deputy  county  clerk  in 
charge  of  the  registration  department  to  such  independent  and 
distinct  office.     (Id.) 

8.  PUBUC  OmOK — PXRrORMANGB  OF    DUTT  BT  Db  FaCTTO    OFFICER — 

Mandamus  bt  Taxpayer.— A  writ  of  mandate  vnll  not  issue  at  the 
instance  of  a  city  taxpayer  to  compel  an  alleged  de  jure  city  as- 
sessor to  perform  the  duties  of  such  office,  where  the  same  are  being 
performed  by  a  county  assessor  under  claim  and  color  of  right  with 
the  acquiescence  of  the  city  council  and  the  city  assessor  de  jure, 
as  the  question  of  the  right  to  the  office  is  one  for  litigation  in  a 
direct  proceeding  between  the  parties  directly  interested.  (Hamil- 
ton T.  Mallard,  470.) 

See  Ck)unty,  3,  4;  District  Attorney;  Municipal  OorporationS|  2; 
Sheriff. 


OPTION.    See  Vendor  and  Vendee,  1. 
OHDINANCK.     See  Municipal  Corporations!, 

83  C*\.  App. — 65 
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PARENT   AND   CHILD. 

1.  Support  of  Iixegitimati  Child— Action  by  Kothes — Suppoet 
Pending  Appeal. — In  an  action  brought  bj  a  mother  of  an  illegiti- 
mate child  to  compel  its  alleged  father  to  pay  a  monthly  sum  rea- 
sonably necessary  for  the  support,  maintenance,  and  education  of 
the  child,  the  trial  court  has  no  inherent  power,  as  in  actions  for 
divorce  where  the  marriage  is  admitted,  to  compel  the  father  to 
pay  to  the  mother  the  costs  necessary  to  resist  an  appeal  taken 
by  the  father,  or  to  compel  the  father  to  support  the  child  pending 
the  appeal,  as  no  such  obligation  arises  until  the  paternity  of  the 
alleged  illegitimate  child  is  established.     (Schallman  t.  Haas,  28.) 

t.  OoNsxaucTiON  OP  Code  Provisions. — Section  196a  of  the  Civil  Code, 
requiring  the  father  of  an  illegitimate  minor  child  to  give  it  support 
and  education  suitable  to  his  circumstances,  and  authorizing  a  civil 
suit  in  behalf  of  the  child  by  the  mother  to  enforce  such  obligations, 
and  giving  the  court  power  to  enforce  performance  of  such  obliga- 
tions the  same  as  under  sections  138,  139,  and  140  of  the  Civil  Code, 
in  a  suit  for  divorce  by  a  wife,  does  not,  by  making  the  latter  named 
sections  a  part  of  section  196a,  impose  the  obligations  provided  by 
such  sections  upon  the  defendant  in  an  action  to  compel  the  support 
of  an  illegitimate  child,  but  the  sole  purpose  of  such  incorporation 
was  to  provide  a  full  and  complete  remedy  for  the  enforcement  of 
the  obligations  when  established.     (Id.) 

See  Divorce;  Criminal  Law,  58-62. 

PABTIES.    See  Elections,  8;  Husband  and  Wife,  !• 

PAYMCNT.    See  Corporation,  5,  6;   Insurance,  2;   Promissory  Note, 
1;  Sale,  11. 

PETALUMA,  CITY  OF.    See  Municipal  Corporations,  4. 

PLACE  OP  TRIAU 

1.  Contract— Bemotal  to  Corporation's  Principal  Place  op  Busi- 
ness.— ^A  defendant  corporation  is  entitled  to  have  removed  to  the 
county  of  its  principal  place  of  business  for  trial,  an  action  on 
a  contract  made  in  that  county  and  to  be  performed  there. 
(L.  &  E.  Emanuel,  Inc.,  t.  Oberlin  Bros.  Co.,  235.) 

2.  Actions  Between  Counties — Constitutionality  of  Code  Provi- 
sion.— Section  394  of  the  Code  of  Civil  Procedure,  as  amended  in 
1915,  relative  to  the  place  of  trial  of  actions  between  counties,  cities, 
and  cities  and  counties,  is  not  unconstitutional,  as  class  legislation, 
since  it  does  not  appear  from  the  statute  that  an  arbitrary  selee- 
tion  has  been  made  from  among  a  hirge  number  of  persons  be- 
tween whom  and  the  persons  favored  (cities,  counties,  cities  and 
counties)  there  is  no  reasonable  distinction  or  substantial  difference 
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PLACE  OF  TRIAL  (Continued). 

justifying  the  inclusion  of  the  one  and  exclusion  of  the  other  from 
such  privilege.  (Mono  Power  Companj  t.  Citj  of  Los  Angeles, 
675.) 
8.  Motion  rem  Changs  or  Venus — Affidavit  of  Merits  and  Writ- 
ten Demand  not  Required. — A  motion  for  change  of  place  of 
trial  under  section  S94  of  the  Code  of  Civil  Procedure  need  not  be 
made  at  the  time  when  the  defendant  answers  or  demurs,  nor  need 
it  be  accompanied  by  an  affidavit  of  merits  and  a  vrritten  demand 
for  change  of  place  of  trial,  as  required  bj  section  39d  of  such 
code.     (Id.) 

See  Criminal  Law,  7« 

PLEADING.  See  Claim  and  Delivery,  2;  Contract,  4;  Corporation, 
3,  4,  12;  Damages,  1;  Guaranty;  Husband  and  Wife,  6;  In- 
junction, 2;  Judgment,  2;  Landlord  and  Tenant,  14,  17^  19; 
Mechanic's  Lien,  1;  Negligence,  14;  Parties;  Sale,  9, 

PLEDGE. 

1.  CONSIGNMENT  OF  GoODS  TO  FaOTOB  —  TrANSFSK  TO  PURCHASERS  — 

Apparent  Ownership  of  Property. — Under  section  2991  of  the 
Civil  Code,  which  provides  that  one  who  has  allowed  another  to 
assume  the  apparent  ownership  of  property  for  the  purpose  of  mak- 
ing a  transfer  of  it,  cannot  set  up  his  own  title,  to  defeat  a  pledge 
of  the  property,  made  by  the  other,  to  a  pledgee  who  received  the 
property  in  good  faith,  in  the  ordinary  course  of  business,  and  for 
value,  a  factor  to  whom  is  consigned  a  carload  of  eggs,  receives  the 
property  for  the  purpose  of  making  a  transfer,  notwithstanding  that 
customers  have  been  obtained  therefor  prior  to  the  consignment. 
(Fairmont  Creamery  Company  y«  Los  Angeles  Ice  &  Cold  Storage 
Company,  414.) 

2.  Pledge  or  Consignment  —  Examination  or  Bill  or  LADiNa  bt 

Pledgee — Unnecessary  Requirement. — ^Where  such  a  consignment 
is  pledged  by  the  factor  as  security  for  the  repayment  of  a  loan  of 
money,  it  is  not  necessary  in  order  to  entitle  the  pledgee  to  hold 
the  goods  as  against  the  real  owner,  that  the  pledgee  should  have 
examined  the  bill  of  lading.  (Id.) 
8.  conditional  Sale — ^Rights  or  Pledges. — Where  the  pledgee  of  an 
automobile  purchased  under  a  conditional  contract  of  sale  assumes 
the  obligations  of  the  purchaser  under  the  contract  and  his  as- 
•umption  is  recognized  by  the  seller,  he  is  entitled  to  all  the  rights 
and  is  subject  to  all  the  liabilities  of  the  contract,  and  a  wrongful 
taking  of  the  possession  of  the  machine  by  the  purchaser,  and  as- 
signment of  his  interest  in  the  contract  to  a  person  who  had  suffi- 
cient notice  to  put  him  upon  inquiry  as  to  the  wrongful  taking,  i» 
illegal,  as  against  the  pledgee.     (Manor  t.  Dunfield,  557.) 
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POLICE  POWER. 

1.  Bedlioht  Abatement  Law — Fobfeitubbs  and  Pbocedurb — Act  Ooh* 

8TITUTI0NAL.— The  "Redlight  Abatement  Law"  of  1913  (SUta. 
1913,  pp.  20-22),  wliicb  in  its  general  object  is  no  different  from 
that  of  sections  315  and  316  of  the  Penal  Code,  and  which  differs  in 
a  general  sense  from  those  sections  only  in  that  its  design  was  to 
establish  a  snmmarj  method,  through  the  civil  processes  of  the  law, 
for  putting  a  stop  to  the  maintenance  of  houses  of  ill  fame  and 
other  places  where  acts  of  lewdness  and  prostitution  are  habitually 
practiced  and  carried  on  as  a  business,  is  a  valid  exercise  of  the 
police  power,  and  the  provisions  contained  in  such  act  as  to  for- 
feitures and  procedure  do  not  violate  anj  of  the  constitutional 
guaranties  of  property  owners.  (People  ex  reL  Bradford  ▼.  Bar- 
biere,  770.) 

2.  Nature  oy  AonoN  Under  Statute— Use  or  Buiij>ino  tor  Im- 
moral Purposes  —  Lack  op  Knowledge  or  Property  Owner. — 
The  action  authorized  by  the  statute  is  in  rem,  or  against  the  prop- 
erty used  in  the  maintenance  of  the  nuisance,  as  well  as  in  personam, 
or  against  the  person  maintaining  it,  and  while,  therefore,  the 
owner,  having  no  actual  knowledge  of  the  business  carried  on  in 
bis  building,  might  not  personally  be  bound  for  the  costs,  the  build- 
ing and  furniture  may  nevertheless  be  proceeded  against  and  sub- 
jected to  the  forfeitures  prescribed  by  the  statute.     (Id.) 

8.  Disobedience  or  Order  or  Abatement — Contempt — Punishment. 
The  provision  of  the  statute  authorizing  the  punishment  as  for 
contempt  of  any  person  guilty  of  disobedience  to  the  order  of  abate- 
ment or  the  permanent  injunction  is  not  void,  because,  in  point 
of  severity,  it  conflicts  with  section  1218  of  the  Code  of  Civil  Pro- 
cedure, which  fixes  a  penalty  for  contempts  generally.     (Id.) 

POSSESSION.    See  Forcible  Entry  and  Detainer;  Fraudulent  Convey- 
b;  Public  Lands. 


PRACTICE.  See  Appeal;  Deposition;  Execution;  Findings;  Instruc- 
tion; Judgment;  New  Trial;  Parties;  Place  of  Trial;  Pro- 
hibition; Summons. 

PRINCIPAL  AND  AGENT.    See  Agency, 

PROHIBITION. 

Hearing  or  Motion  roR  New  TRiAii— Motion  Already  Heard — 
Dismissal  or  Application. — ^While  the  superior  court  is  without 
jurisdiction  to  entertain  a  motion  for  a  new  trial  of  a  case  on 
appeal  from  a  justice's  court  where  the  trial  was  had  upon 
a  stipulation  of  the  facts  involved,  yet  where  the  court  has  heard 
and  granted  the  motion  after  the  granting  of  an  alternative  writ 
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PBOHIBITION   (Continued). 

of  prohibition  (there  being  no  order  in  force  requiring  the  eonrf 
to  desist  from  farther  proceedings),  the  writ  will  not  be  made  per* 
emptory,  as  no  purpose  eould  be  serred  therebj.  (Kajre  t.  Superior 
Court,  269.) 

See  Elections,  S. 

PEOMISSOBY  NOTE. 

1.  Action  on  PROMissottT  Non— Defense  of  Payment*— Aicendment 
OF  Answke  at  Trial — ^Discretion. — Where  in  an  action  on  a  prom- 
issory note  the  answer  failed  to  denj  that  the  note  was  unpaid,  it 
will  be  presumed  that  the  eourt  properly  exercised  its  discretion  in 
refusing  the  defendant  leave  at  the  close  of  the  plaintiff's  case  to 
amend  the  answer  bj  alleging  paymei^t,  in  the  absence  of  any  show- 
ing  of  f^cts  excusing  the  failure  to  allege  the  same  in  the  first  in* 
•tance,  or  of  any  affidavit  or  other  matter  of  record  from  which 
could  be  inferred  a  reasonable  probability  that  the  defense  could 
haTO  been  sustained*  (Francis  ▼.  Independent  Electrical  Supply 
Company,  482.) 

t.  Teansfer— Written  Indorsement  not  Essential. — ^A  formal  in- 
dorsement or  assignment  in  writing  is  not  necessary  to  the  transfer 
of  a  promissory  note.     (Shoenhair  v.  Jones,  545.) 

f.  GbNsiDERATiON  —  SURRENDER  OF  Prior  UNPAID  NoTE. — The  Sur- 
render of  an  unpaid  promissory  note  is  sufficient  consideration  for 
the  making  of  a  new  note.     (Id.) 

4»  Assignment  for  GbLLECTioN  —  Want  of  Consideration  —  Defense 
WOT  Available. — In  an  action  on  a  promissory  note  assigned  for 
the  purpose  of  collection,  the  defendant  is  not  entitled  to  plead 
that  the  note  was  without  consideration  as  against  the  assignee, 
where  his  assignor  became  the  holder  of  the  note  in  good  faith  and 
for  value  before  its  maturity.  (Dean  v.  Game,  722.) 
See  Corporation,  6,  6. 

PROSTITUTION.    See  PoUoe  Power. 

PUBLIC  LANDa 

1*  Beoovert  of  Possession — ^Adverse  Decision  of  Land  Department 
— ^Attack  for  Extrinsio  Fraud. — Where  in  an  action  to  recover 
the  possession  of  public  land  based  upon  a  certificate  of  entry 
issued  by  the  register  and  receiver  of  the  land  office,  the  defendant 
in  addition  to  alleging  adverse  possession  at  the  date  of  the  incep- 
tion of  the  claim  upon  which  the  plaintiffs  certificate  of  entry 
was  founded,  alleged  a  contest  between  them  and  a  determination 
therein  adverse  to  the  defendant,  he  cannot  attack  the  decision  of 
the  Land  Department  upon  the  ground  that  the  plaintiff  testified 
falsely  in  such  contest.     (Elliott  v.  Bobbins,  577.) 


Digitized  by 


Google 


870  PuBuc  Oppicers. 


I'UDLIC  LANDS  (Con tinned). 

2.  Adverse  Possession  —  Pbiicabt  Eyidencb  oy  Ownebship  Oteb- 
COME. — While  a  certificate  of  purchase  and  of  location  of  pablie 
lands  is  primary  evidence  that  the  holder  or  assignee  of  such  certifi- 
cate is  the  owner  of  the  land  described  therein,  this  evidence  maj  be 
overcome  bj  proof  that  at  the  time  of  the  locatioii,  or  time  of  filing 
a  pre-emption  claim  on  which  the  certificate  maj  have  been  issued, 
the  land  was  in  the  adverse  possession  of  the  adverse  party,  or  those 
under  whom  he  claims.     (Id.) 

8.  Decisions  of  Land  Depaktmsnt  —  Efteot  or, — The  decisions  of 
the  officers  of  the  Land  Department  on  questions  of  fact  upon  evi- 
dence tending  to  prove  the  same,  are  conclusive  upon  third  persons, 
at  least  in  the  absence  of  fraud  or  imposition  practiced  upon  them. 
And  if  fraud  is  practiced  upon  them,  their  rulings  maj  be  reviewed 
and  annulled  by  the  courts  when  a  controversy  arises  between  pri- 
vate parties  affected  by  their  decisions.     (Id.) 

4.  Attack  upon  Land  Decision  foe  Fraud— Bulks  Qovernino.— 
Where  a  decision  made  by  the  officers  of  the  Land  Department  in  a 
contest  of  conflicting  claims  concerning  land  entries  is  attacked 
upon  the  ground  of  alleged  fraud  in  obtaining  the  same,  the  right  to 
make  such  attack  is  governed  by  the  same  principles  which  control 
in  testing  the  validity  of  the  ordinary  judgments  of  courts.     (Id.) 

PUBLIC  OFFICERS.    See  Office  and  Officers. 

QriETING  TITLE. 

L  Purchase  of  Property — Notice  of  Trust  —  Title  Aoqxtised.-* 
Where  in  an  action  to  quiet  title  it  Is  shown  that  the  defendant 
when  she  received  her  deed  to  the  property  had  notice  that  her 
grantor,  if  he  had  any  title  whatever  to  the  property,  had  nothing 
more  than  the  bare  legal  title,  which  was  necessarily  a  title  held 
in  trust  for  plaintiff,  who  then  owned  the  entire  beneficial  interest, 
the  defendant,  if  the  title  vested  in  her  at  all,  received  it  upon  the 
same  trust  and  subject  to  the  same  unconditional  obligation  to 
convey  to  the  plaintiff.     (Crouse-Prouty  t.  Bogers,  246.) 

2.  Decree  Quieting  Title — Ordering  of  Conveyance. — ^Where  in  such 
an  action  it  is  determined  that  the  legal  title  to  the  property  is  vested 
in  the  defendant  subject  to  an  unconditional  obligation  to  convey 
to  the  plaintiff,  it  is  not  prejudicial  error  to  decree  a  quieting  of 
the  plaintiff's  title  without  ordering  the  execution  of  a  conveyance. 
(Id.) 

8.  Purchase  of  Lot  froic  Corporation  —  Representations  of 
Officer  as  to  Title — Estoppel. — Where  a  lot  was  purchased  from 
a  corporation,  and  its  president  and  secretary  represented  to  the 
purchaser  that  the  deed  to  be  delivered  to  her  by  the  corporation 
w^uM  convey  to  her  a  good  and  perfect  title  to  the  lot,  and  she 
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QUIETING  TITLE  (Continued). 

believed  those  representations  and  relied  upon  them  without  making 
inquiry,  making  payments  partly  in  cash  and  partly  by  note 
secured  by  mortgage  on  the  lot,  the  corporation  is  estopped  from 
denying  her  ownership,  notwithstanding  such  officer  acted  in  good 
faith,  and  made  no  misrepresentations  as  to  the  title,  and  the 
purchaser  had  constructive  notice  of  the  condition  thereof.  (Id.) 
4.  Statute  or  Limitations. — An  action  to  quiet  title  is  not  barred 
by  the  provisions  of  section  318  of  the  Ck>de  of  Civil  Procedure, 
which  provides  a  five-year  limitation  for  the  recovery  of  real  prop- 
erty, where  the  plaintiff  was  seised  of  the  property  at  all  times 
down  to  the  time  when  the  action  was  begun  and  defendant  held 
the  legal  title  in  trust  for  plaintiff,  and  there  had  not  been  any 
repudiation  of  the  trust.     (Id.) 

0.  Execution  of  Died — Inconsistent  Findings. — In  an  action  to 
quiet  title  a  finding  that  the  plaintiff  "executed"  a  deed  to  the 
property  is  inconsistent  with  a  finding  that  it  was  understood  that 
the  deed  should  not  be  delivered  until  her  last  illness,  as  the  term 
"executed"  includes  delivery  under  section  1933  of  the  Code  of  Civil 
Procedure.     (Worthley  t.  Worthley,  473.) 

6.  Deed  feom  Mother  to  Son — Fraudulent  Bepeesentations — ^Un- 
supported Findings. — A  finding  that  a  deed  made  by  a  mother  to 
her  son  was  procured  by  the  latter's  false  representations  that  the 
former  should  have  a  life  estate  in  the  property,  and  that  she  would 
not  lose  her  interest  therein,  is  not  supported  by  her  testimony  that 
■he  delivered  the  deed  because  she  was  ill  and  afraid  of  him,  where 
she  also  testified  that  he  was  to  have  the  property  after  her  death, 
and  it  appeared  from  other  evidence  that  the  son  had  contributed  a 
part  of  the  purchase  price.     (Id.) 

BAILBOAD.    See  Eminent  Domain;  Negligence,  7,  $,  20-22. 

RAPE.    See  Criminal  Law,  63-78. 

BESdSSION.    See  Cancellation,  2;  Corporation,  14-17;  8tl€,  8. 

SALE. 

1.  Written  Contract— Merger  of  Oral  Negotiations. — A  person 
buying  or  agreeing  to  buy  personal  property,  the  terms  of  which 
purchase  or  agreement  to  purchase  are  put  in  writing,  is  bound  as 
to  the  terms  of  the  contract  by  such  writing,  into  which  all  pre- 
liminary understandings  and  assurances  are  presumed  to  be  merged, 
and  such  person  cannot  go  behind  such  writing  to  avoid  the  agree- 
ment of  purchase  for  the  alleged  breach  of  some  oral  understand- 
ing or  guaranty  not  contained  within  its  written  terms.  (Tockstein 
▼.  Pacific  Kissel  Kar  Branch,  262.) 


Digitized  by 


Google 


872  SalB. 
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2.  Contract  Peocuhed  by  rRAUD — Bulb  Inappuoablb. — ^The  appli- 
cation of  the  principle  that  all  preliminary  oral  negotiations  are 
presumably  merged  in  a  written  contract  for  the  sale  of  personal 
property  does  not  operate  to  prevent  a  person  from  avoiding  a 
contract  for  fraudulent  representations  which  operate  as  the  in- 
ducement for  entering  into  it,  and  upon  which  the  party  injured 
or  misled  was  entitled  to  rely.     (Id.) 

8.  Contract  for  Purchase  op  Automobile  —  Besctssion  —  Fraud—* 
Effect  of  Written  Beoitals. — The  purchaser  of  an  automobile 
under  a  written  contract  which  provides  that  the  vendor  is  not  to 
be  bound  by  any  agreements  not  specified  therein,  cannot  rescind 
the  contract  and  recover  the  payments  made,  on  the  ground  that 
the  sales  agent  of  the  vendor  misrepresented  the  character  of  the 
machine.     (Id.) 

4.  Sale  op  Business — Agreement  to  Befrain  from  Carrying  on  Sim- 
ilar Business — Enforcement — Bights  of  Successive  Assignees. 
Under  a  liberal  construction  of  section  1G74  of  the  Civil  Code,  which 
provides  that  one  who  sells  the  goodwill  of  a  business  may  agree 
with  the  buyer  to  refrain  from  carrying  on  a  similar  business  within 
a  specified  county,  city,  or  a  part  thereof,  so  long  as  the  buyer, 
or  any  person  deriving  title  to  the  goodwill  from  him,  carries  on  a 
like  business  therein,  the  assignee  of  an  assignee  of  a  purchaser  of 
the  goodwill  of  a  business  is  as  much  entitled  to  protection  under 
such  an  agreement  as  his  predecessors  in  interest,  and  may  main- 
tain an  action  to  enjoin  the  vendor  from  violating  the  agreement 
(Graca  v.  Bodrigues,  296.) 

5.  Goodwill  op  Business  —  Sale  and  Transfer. — Goodwill  is  an 
important  and  valuable  incident  to  a  business  which  the  law  recog- 
nizes and  protects,  and  it  may  be  sold  with  the  business  and  assigned 
through  successive  transfers  without  limit.     (Id.) 

6.  Contract — Sale  of  Standing  Timber — Timb  fob  Bbmoval. — Under 
a  contract  for  the  sale  of  growing  timber  which  provided  that  the 
cutting  and  removal  should  be  completed  within  five  years  from 
the  commencement  thereof,  and  in  no  event  later  than  July  1,  1915, 
at  which  time  the  premises  were  to  be  surrendered  to  the  owner,  the 
purchaser,  where  operations  were  begim  and  suspended,  had  not  the 
right  to  resume  operations  after  the  expiration  of  five  years  from 
the  time  of  such  suspension,  although  such  attempted  resumption 
was  prior  to  July  1,  1915.     (Call  v.  Jenner  Lumber  Company,  3I0.) 

7.  Time  fob  Bemoval  of  Timber — Provision  in  Contract^— Condition 
OF  Sale. — A  provision  in  a  contract  for  the  cutting  of  standing 
timber  that  the  cutting  should  be  completed  within  five  years,  and 
in  no  event  to  be  carried  on  beyond  a  given  date,  is  a  condition  of 
the  sale,  and  not  a  covenant  to  remove  the  timber,  and  the  purchaser 
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can  only  take  so  much  of  the  timber  as  he  maj  cut  and  remore 
within  the  specified  time.     (Id.) 

8.  Saub  of  Lumber — Action  fob  Pbice — Evidence — Custom. — ^In  an 

action  to  recover  judgment  for  an  amount  alleged  to  be  due  on  a 
shipment  of  lumber  before  the  expiration  of  the  sixty-day  period 
allowed  under  a  custom  prevailing  in  the  lumber  business,  the 
notoriety  of  a  custom  supplementary  thereto  to  the  effect  that  if 
a  buyer  is  sued  by  any  creditor  on  any  account  before  the  expira- 
tion of  such  period  the  bill  immediately  becomes  due,  is  sufficiently 
shown  to  impute  to  the  defendant  a  knowledge  of  its  existenee 
by  evidence  that  the  custom  was  in  general  usage  and  effect  in  the 
lumber  trade  in  this  state  at  the  time  of  the  sale,  and  that  it  was 
then  commonly  known  and  recognized  among  lumber  dealers. 
(Officer  V.  Avery  Mill  and  Lumber  Company,  719.) 

9.  Conditional  Sale  —  Execution  of  Contract  —  Fraud  —  Pleading 
— ^Answer — Insufficient  Statement. — In  an  action  to  obtain 
judgment  for  the  unpaid  balance  due  upon  a  written  contract  of 
conditional  sale  of  a  piano,  the  answer  is  insufficient  as  a  statement 
of  a  defense  grounded  upon  fraud,  where  it  is  alleged  that  the 
contract  was  signed  under  "false  and  fraudulent  representations," 
that  its  execution  was  a  mere  matter  of  form,  but  no  denial  made 
that  it  was  seen  and  read  over  before  its  execution.  (George  J. 
Birkel  Company  v.  Lovell,  744.) 

10.  Evidence  —  Oral  Negotiations  —  When  Inadmissible. — ^Where  no 

mistake  or  imperfection  in  a  writing  is  put  in  issue  by  the  plead- 
ings, and  there  is  no  ambiguity  in  the  writing,  or  question  of  eon- 
struction  or  interpretation  of  its  terms  involved,  parol  evidence  of 
the  oral  negotiations  which  preceded  the  signing  are  inadmissible. 
(Id.) 

11.  Action  fob  Goods  Sold— Payment — ^Issui — ^Finding. — In  an  aetiom 

for  goods  sold  and  delivered,  where  the  complaint  fails  to  allege 
that  the  defendant  agreed  to  pay  the  alleged  reasonable  value  of  the 
goods,  and  the  answer  affirmatively  alleges  that  the  goods  were  sold 
for  an  agreed  price,  the  defendant  is  entitled  to  a  finding  on  that 
issue,  and  a  finding  that  plaintiff's  claim  is  due  "upon  an  open  book 
account"  is  not  sufficient.     (Preston  v.  Dunn,  747.) 

12.  EviDENOE  —  Erroneous  Admission  of  Ledger  —  Admissions — ^Ee- 
BOR  Cured. — In  an  action  for  goods  sold  and  delivered,  error  in 
admitting  in  evidence  a  ledger  purporting  to  show  the  aeconnt,  is 
not  prejudicial,  where  the  sale  and  delivery  of  the  goods  were  ad- 
mitted, and  the  reasonable  value  of  the  goods  proved  to  be  the  same 
as  the  sum  charged.     (Id.) 

See  Agency,  3,  4,  6;  Attachment;  Pledge,  3;  Vendor  and  Ye&dee. 

SCHOOL  DISTRICT.     See  Mechanic's  Lien,  6,  7. 
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SCHOOL  LANDa 

School  Lands— Purchase  Under  Act  of  1868 — Foefiotur*— Decision 
Upon  Authority. — In  this  action,  wherein  the  plaintiff  sought 
and  secured  a  judgment  quieting  his  title  to  certain  lands  claimed 
to  be  owned  bj  him  under  a  certificate  of  purchase  of  state  school 
lands  issued  to  his  assignor  in  the  year  1869,  it  is  held  that  the 
judgment  and  order  denying  a  new  trial  must  be  reversed  upon 
the  authority  of  Aikins  v.  Kingshury,  170  Cal.  674,  which  involved 
identical  issues.     (Lake  v.  Sterling  Development  Company,  48.) 

SHERIFF. 

Unexecuted  Process  at  Expiration  of  Term— Dutt  of  SuccessoRt— 
Mandamus. — ^Under  the  provisions  of  section  4171  of  the  Political 
Code,  process  remaining  with  a  sheriff  unexecuted  at  the  expira- 
tion of  his  term  of  office  is  to  be  executed  by  his  successor,  and 
fnandamus  will  not  issue  to  compel  the  outgoing  sheriff,  after  the 
expiration  of  such  term,  to  complete  the  execution  of  partly  exe- 
cuted process.     (Bailey  t.  Baker,  452.) 

SPECIFIC  PERFORMANCE. 

1.  Agreement  Concerninq  Land  Patent — ^Nature  of  Instrument- 

Contract  OF  Sale — ^Bar  bt  Laches. — An  agreement  between  con- 
flicting claimants  for  a  patent  to  certain  mineral  lands  that  an 
action  pending  to  determine  the  right  to  the  lands  should  be  dis- 
missed and  that  the  defendant  should  proceed  to  obtain  the  patent, 
and  that  when  obtained  a  conveyance  should  be  made  to  the  plain- 
tiff of  a  portion  of  the  lands,  does  not  create  an  express  trust 
against  which  the  statute  of  limitations  does  not  run  until  the 
refusal  to  convey,  but  is  in  effect  a  contract  for  the  conveyance  of 
land,  the  right  to  specifically  enforce  which  is  barred  by  laches, 
where  no  demand  for  a  deed  or  action  is  commenced  to  enforce 
the  contract  until  eight  years  after  the  obtaining  of  the  patent. 
(Grotofend  v.  May,  321.) 

2.  Contract  for  Purchase  of  Real  Estate — Ostensible  Agency. — 
Where  in  entering  into  a  contract  for  the  purchase  and  sale  of  real 
estate  the  purchaser  had  no  actual  notice  that  the  person  with  whom 
he  was  contracting  was  not  the  actual  owner  of  the  property,  and 
did  not  at  any  time  during  his  dealings  with  such  person  believe, 
or  have  cause  to  believe,  that  the  latter  was  acting  or  purporting 
to  act  as  the  agent  for  the  real  owner,  he  cannot  specifically  enforce 
the  contt-act  against  the  owner  on  the  theory  of  ostensible  agency, 
since  it  is  the  rule  that  he  who  seeks  to  charge  a  supposed  principal 
with  the  obligations  resulting  from  the  acts  and  conduct  of  an  al- 
leged ostensible  agent  must  show  that  he  himself  was  cognizant 
of  the  facts  which  gave  color  to  the  alleged  ostensible  agency,  and 
caused  him  to  believe  that  the  person  he  dealt  with  was  acting 


Digitized  by 


Google 


Summons.  875 


SPECIFIC  PERFORMANCE  (Continued). 

in  the  capacity  of  an  agent  rather  than  as  a  principal.     (Luft  t. 
Arakelian^  463.) 

8.  Assumption  of  Obugations  Incurred  by  Aosnt — iNsu^nciENT 
Ratification. — The  fact  that  the  owner,  while  repudiating  the  acts 
and  conduct  of  the  alleged  agent,  offered  in  one  or  two  instances  to 
assume  some  of  the  smaller  and  comparatively  inconsequential  obli- 
gations incurred  by  the  alleged  agent  under  similar  contracts^  did 
not  constitute  a  ratification  of  the  contract.     (Id.) 

STATE  LANDS.    See  School  Lands. 

STATUTE  OF  FRAUDS.    See  Agency,  7, 

STATUTE  OF  LIMITATIONS. 

MoNBT  Borrowed  by  Directors  prom  Corporation — Repayment  upon 
AccoMPUSHMENT  OP  PURPOSES  OP  LoAN. — ^Where  money  belonging 
to  a  corporation  is  borrowed  by  two  of  its  directors  for  certain 
purposes  upon  an  agreement  to  repay  the  same  when  the  purposes 
should  be  accomplished,  and  the  corporation  ratifies  the  transaction, 
the  statute  of  limitations  does  not  commence  to  run  against  thtf 
eorporation's  right  to  recover  the  money  from  the  time  the  money 
was  obtained,  but  from  the  time  that  the  purposes  were  accom- 
plished.    (Pleasant  Valley  Hotel  Co.  v.  Henderson,  76.) 

Bee  Contract,  4-7;  Criminal  Law,  58;  Quieting  Title,  4;  Specific 
Performance,  1;  Surety;  Trust,  2« 

STOCK  AND  STOCKHOLDERS.    See  Corporation. 

STREETS,  ROADS,  AND  HIGHWAYa    See  Municipal  Cbrporations, 
8,4. 

SUBPOENA.    See  Deposition,  8,  4^ 

SUMMONS. 

1.  Service  op  Copy  op  Complaint  —  Jurisdiction.— -Under  the  pro- 
visions of  section  410  of  the  Code  of  Civil  Procedure,  the  service  of 
a  copy  of  the  complaint  with  the  summons  is  essential  to  give  the 
court  jurisdiction.     (McGinn  v.  Rees,  291.) 

2.  Variance  Between  Complaint  and  Copy  Served — Minor  Dipfer- 
XNCES  —  Default  Judgment  —  Jurisdiction — ^Vacation  of  Judg- 
ment Unwarranted. — The  setting  aside  of  a  default  judgment  for 
want  of  jurisdiction  on  the  ground  that  the  defendant  was  not 
served  with  a  copy  of  the  complaint  on  file  in  the  action,  as  required 
by  section  410  of  the  Code  of  Civil  Procedure,  is  unwarranted, 
where  there  existed  only  minor  differences  between  the  complaint 
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SUMMONS  (Continued). 

on  file  and  the  copj  served,  the  most  important  of  whicb  was  tho 
omission  from  the  copy  of  one  of  the  names  of  the  defendants  con- 
tained in  the  filed  complaint,  and  the  summons  served  contained  the 
omitted  name.     (Id.) 

8.  Bemedt  op  Defendant. — ^Under  such  circumstances,  if  the  defend- 
ant desired  to  test  the  sufficiency  of  the  service,  she  should  have 
appeared  and  by  an  appropriate  motion  raised  the  question,  instead 
of  waiting  until  judgment  was  taken  against  her  and  then  claiming 
it  was  a  nullity  because  of  such  differences.     (Id.) 

4.  SETTiNa  Aside  Service  or  Summons — Prejudice  of  Substantial 
Bights. — A  motion  to  set  aside  the  service  of  a  summons  will  be 
denied  unless  it  is  shown  that  the  substantial  rights  of  the  defend- 
ant are  affected.     (Id.) 

C  Amendment  op  Betuen  or  Summons  —  Service  on  Defendant 
Sued  Under  Fictitious  Name  —  Judgment. — Where  a  complaint 
names  fictitious  defendants,  and  process  is  served  upon  a  person  not 
named  in  either  the  complaint  or  summons,  and  default  judgment 
is  entered  against  the  person  so  served,  without  amendment,  it  la 
the  duty  of  the  court  to  permit  the  plaintiff  thereafter  upon  motion 
to  amend  the  return  of  proof  of  service  of  summons  so  as  to  make 
it  show  that  the  person  served  was  the  person  sued  under  the 
fictitious  name.     (Id.) 

6.  Defendant  Sued  Under  Fictitious  Name — Judgment  —  Failure 
to  Substitute  Tble  Name — Irregularity — Appeal. — Where  a  de- 
fendant is  sued  under  a  fictitious  name  and  served  with  process,  the 
failure  to  amend  the  complaint  so  as  to  state  his  true  name,  is  but 
an  irregularity  for  which  the  judgment  against  him  may  be  re- 
versed on  appeal.     (Id.) 

7.  Motion  to  Amend  Return  of  Summons — Grounds  not  Stated — 
Failure  to  Object — Appeal. — Where  a  motion  to  amend  the  return 
of  summons  fails  to  state  the  grounds  upon  which  the  motion  was 
based,  and  no  objection  to  the  hearing  of  the  motion  is  made  on 
that  ground,  the  objection  cannot  be  made  for  the  first  time  on 
appeaL     (Id.) 

8UBETY. 

Suretyship — Bond  for  Performance  of  Duties  or  Sales  Agent — 
Settlement  of  Shortage  Unknown  to  Sureties — Fraud — Stat- 
ute OF  Limitations. — Where  the  sales  agent  of  a  book  selling  and 
distributing  corporation,  who  bad  given  a  bond  for  the  faithful  per- 
formance of  his  duties,  upon  becoming  indebted  to  the  corporation 
in  a  considerable  sum  of  money,  made  a  settlement  with  the  corpo- 
ration without  the  knowledge  of  the  sureties  on  the  bond,  by  turn- 
ing over  to  the  corporation  certain  securities,  and  later  it  was  dis- 
covered that  the  securities  had  been  embezzled  by  such  agent  and 
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SURETY   (Continued). 

the  corporation  lost  the  benefit  of  tbem,  such  fraudulent  acts  of  the 
Agent  did  not  extend  the  time  to  sue  the  sureties  on  the  bond,  and 
an  action  brought  more  than  four  years  after  the  obligation  to  pay 
the  money  arose  is  barred  by  the  statute  of  limitatieng.  (Budia  ?. 
Bea,  665.) 

See  Justice's  Court. 

TAXATION. 

1.  Quieting  Title — ^Void  Tax  Deed  —  Condition  or  Belief  —  Beih- 
BUESEMENT  OF  PuBCiiASEB  AT  TAX  SALE. — Where  the  ownoT  of  prop- 
erty comes  into  equity  asking  equitable  relief  to  remove  or  cancel 
a  tax  deed  or  sale  as  a  cloud  upon  his  title,  or  to  obtain  a  judgment 
which  will  in  effect  invalidate  such  sale  or  deed,  the  court  should 
refuse  any  relief  except  upon  the  condition  that  he  first  repay  to 
the  tax  purchaser,  or  his  grantee  or  assignee,  the  taxes,  penalties, 
interest,  and  costs  justly  chargeable  upon  the  land  and  which  the 
purchaser  has  paid  at  the  sale,  or  afterward  upon  the  faith  of  it, 
with  legal  interest  from  the  time  of  such  payment,  less  rents  re- 
ceived, if  any,  if  the  purchaser  has  been  in  possession,  regardless 
of  the  fact  that  the  assessments  and  levies  of  taxes  were  void  on 
aecount  of  numerous  defects  and  irregularities.  (Squires  v.  Estey, 
287.) 

2.  BiOHT  OF  Beimbursement — Equity. — The  right  of  the  purchaser 

of  a  tax  title  upon  his  deed  being  declared  invalid  to  recover  the 
amount  paid  out  by  him  for  taxes,  penalties,  costs,  interest,  and 
charges,  rests  upon  equitable  principles,  and  is  not  dependent  upon 
section  3898,  subdivision  5,  of  the  Political  Code,  as  amended  in 
1913.  (Id.) 
8.  Assessment— Insufficient  Description — Confuctino  Maps. — An 
assessment  of  lots  for  the  purposes  of  taxation  as  lots  1,  2,  and 
8  in  block  132  of  the  town  of  Bakersfield,  without  reference  to  any 
map,  is  void  for  insufficient  description,  where  it  is  shown  that 
there  is  but  one  block  132,  and  three  recorded  maps  of  the  town, 
upon  each  of  which  the  lots  are  delineated  in  different  parts  of  the 
block.  (Houghton  v.  Kern  Valley  Bank,  496.) 
4.  Purposes  of  Description. — The  purposes  to  be  subserved  by  the 
description  are  to  enable  the  owner  to  discharge  his  land  from  the 
lien  of  the  assessment  by  paying  the  same,  and  also,  in  ease  the 
land  shall  be  sold  to  satisfy  the  lien,  that  bidders  may  know  what 
land  is  offered  for  sale,  and  that  the  purchaser  may  receive  a  sufil* 
dent  conveyance.     (Id.) 

TSNDEE.    Bee  Landlord  and  Tenant,  20,  21. 
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TRUST. 

1.  Constructive  Trust — Breach  of  Promise  to  Convey  Real  Prop- 
erty.— ^Where  a  wife  being  severely  ill  and  not  expecting  to  live 
makes  a  deed  of  gift  of  real  property  to  her  husband  upon  his 
express  oral  promise  that  he  would  in  turn  execute  a  deed  of  gift 
of  the  property  to  a  niece  of  the  former  husband  of  the  grantor  and 
place  the  same  in  escrow  to  be  delivered  upon  his  death,  bis  failure, 
to  perform  his  promise  impresses  the  property  with  a  constructive 
trust  in  favor  of  the  niece.     (Hillyer  v.  Hynes,  506.) 

2.  Action  to  Enforce  Promise — Statute  of  Limitataons. — An  ac- 

tion to  enforce  such  a  promise  is  one  to  recover  real  property  and  is 
therefore  subject  to  the  five  year  limitation  provided  by  section  318 
of  the  Code  of  Civil  Procedure.     (Id.) 

8.  PoLLowiNO  OF  Funds — ^Riqht  of  Equitablb  Owner. — The  equitable 
owner  of  trust  funds  may  follow  them  into  the  hands  of  all  persons 
who  acquire  them  with  notice  of  the  trust.  (Keeney  v.  Bank  of 
Italy,  515.) 

4.  Minolino  of  Trust  Funds  With  Individual  Moneys — ^Presump- 
tion.— ^Where  a  trustee  has  mingled  trust  funds  with  his  individual 
moneys,  drawing  upon  the  aggregate  from  time  to  time,  it  will  be 
conclusively  presumed  both  against  him  and  his  creditors  and  per- 
sons claiming  under  him,  that  the  residue  thereof  is  attributable  to 
the  trust  so  far  as  may  be  necessary  to  keep  the  money  intact 
(Id.) 

6.  Banking  Law — Application  of  Deposit  to  Debt  Dub  Bank — 
When  Unauthorized. — ^Where  a  bank  has  notice  of  the  equitable 
rights  of  a  third  person  in  money  derived  from  a  check  deposited  to 
the  account  of  one  of  its  depositors,  it  is  not  at  liberty  to  apply  it 
in  satisfaction  of  an  individual  indebtedness  of  the  depositor  to  the 
bank.     (Id.) 

6.  Deposit  of  Check — Form  of  Indorsement— Form  of  Account — 

Constructive  Notice  of  Trust  Funds. — Where  a  depositor  carried 
an  account  with  a  bank  under  the  designation  "H.  P.  Piatt,  Trua- 
tee,"  which  he  used  generally,  depositing  therein  bis  own  funds  and 
any  others  he  might  receive  as  agent  or  trustee  for  other  persons, 
and  such  practice  was  known  to  the  bank,  the  deposit  of  a  check 
bearing  the  indorsement  "Pay  to  H.  P.  Piatt,  agent,  or  order,"  waa 
sufficient  to  put  the  bank  upon  inquiry  as  to  the  right's  of  third  par- 
ties in  the  money  represented  by  the  check;  and  the  form  of  the 
account  also  placed  upon  the  bank  the  duty  of  inquiring  as  to  the 
rights  of  third  persons  in  the  funds  composing  the  account  before 
it  could  appropriate  them  in  payment  of  a  debt  due  the  bank  from 
the  depositor.     (Id.) 

7.  Natubi  of  Transaction  —  Constructive  Notice  to  Bank  not 
Avoided  bt. — Assuming  that  the  deposit  of  a  check  made  payable  to 
a  depositor  aa  agent  and  transferred  and  credited  to  his  account 
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TBUST  (Continaed). 

constituted  a  sale  of  the  cheek  to  the  bank,  raeh  view  of  the  trans* 
action  would  not  aroid  the  effect  of  constructive  notice  to  the  bank 
given  by  the  form  of  the  check,  for  its  proceeds  when  placed  to  the 
credit  of  the  account  equitably  belonged  to  the  depositor's  prin« 
cipals,  of  which  the  bank  had  the  same  notice  as  of  their  rights  In 
the  check  itself.     (Id.) 

8.  PuBOHASB  or  Real  Phopebtt — ^Paticint  or  GbNsiDEEATiON  bt  An- 

OTHIK — ^AOBSEMKNT    NOT    TO    SSLL    Oft    ENOUMBIK  —  YAUDITT    MOT 

ArrEGTED. — The  trust  which  is  presumed  to  result  under  section  853 
of  the  Civil  Code  where  a  transfer  of  real  property  is  made  to  one 
person,  and  the  consideration  therefor  is  paid  bj  or  for  another,  is 
of  necessity  one  by  which  the  grantee  would  be  bound  not  to  sell 
or  encumber  the  property  to  the  injury  of  the  person  for  whose  bene- 
fit the  trust  was  presumed  to  arise;  and  the  mere  fact  that  the  par- 
ties had  understood  or  agreed  that  such  would  be  the  effect  and 
terms  of  the  trust  relation  would  not  in  any  way  militate  against 
the  creation  or  validity  of  the  trust.     (Milloglav  v.  Zacharias,  561.) 

0.  Tbanspxb  or  Beal  Property — ^Agreement  to  Support — Breach— 
Besultino  Trust. — Where  a  confidential  relationship  exists  between 
two  persons  and  one  of  them  purchases  real  property  and  causes  it 
to  be  conveyed  to  the  other  upon  the  agreement  that  the  latter 
would  care  for,  support,  and  maintain  the  former  for  the  balance  of 
his  natural  life,  and  thereafter  the  latter  refuses  to  carry  out  the 
agreement,  a  resulting  trust  arises  in  favor  of  the  former.     (Id.) 

10.  Change  or  Form  or  Savings  Bank  Account.— -Where  a  depositor 
in  a  savings  bank  in  carrying  out  her  repeatedly  expressed  desire 
to  so  arrange  her  account  that  her  sister  with  whom  she  had 
lived,  and  who  had  taken  care  of  her  in  her  invalid  condition  for 
many  years,  might,  during  their  joint  lives,  draw  on  the  account 
and  receive  the  residue  upon  death  without  probate,  handed  the 
pass-book  to  her  niece  with  instructions  to  take  it  to  the  bank  and 
have  the  account  changed  in  such  a  manner  as  to  carry  out  her  de- 
sires, and  the  bank,  after  being  directed  in  writing  by  the  de- 
positor to  add  the  sister's  name  to  the  account,  entered  the  account 
in  the  book  as  subject  to  the  check  of  either  or  the  survivor  of  them, 
and  the  book  was  thereupon  returned  to  the  depositor,  who,  after 
examining  it,  expressed  herself  as  greatly  satisfied  with  the  change, 
a  trust  was  thereby  created  in  the  deposit  for  the  benefit  of  the 
sister.     (Williams  v.  Savings  Bank  of  Santa  Bosa,  655.) 

IL  Bight  to  Deposit  Under  Banking  Act. — Such  a  case  also  comes 
within  the  purview  of  section  16  of  the  Bank  Act  of  March  1,  1909 
(Stats.  1909,  pp.  86-90),  as  amended  in  1911  (Stats.  1911,  p.  1003). 
making  such  persons  joint  owners  in  the  deposit  with  the  right  of 
survivorship.     (Id.) 
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TEUST  (Continued). 

12.  Change  of  Foem  of  Bavtnos  Bank  Acoottnt.— Where  ft  depositor 
in  ft  savings  bank  in  carrying  out  her  long  existing  intention  to 
so  arrange  her  account  that  both  she  and  her  sister,  with  whom 
she  had  lived  and  who  had  taken  care  of  her  in  her  invalid  con- 
dition for  several  jears,  might  separately  draw  upon  it,  and  upon 
her  death  the  balance  become  the  property  of  the  sister  with- 
out the  formalities  of  probate  proceedings,  signed  a  card,  at  the 
request  of  the  bank,  providing  that  the  two  might  draw  on  the 
account,  but  which  said  nothing  as  to  the  right  of  the  survivor  to 
the  balance  of  the  deposit,  and  after  the  card  was  returned  to  the 
bank  expressed  herself  as  satisfied  with  the  transaction,  a  trust  was 
thereby  created  in  the  deposit  in  favor  of  the  sister,  where  it  was 
shown  that  the  card  signed  was  the  form  then  in  use  by  the  bank 
in  making  deposit  accounts  in  the  name  of  more  than  one  person 
subject  to  the  check  of  either  and  balance  payable  to  surviTor. 
(Williams  t.  Union  Trust  Savings  Bank  of  Santa  Bosa,  659.) 

13.  CoNSTBucnvx  Trust — C6nveyancb  of  Beal  Pbopbhty — Obal  Pboic- 
ISB  TO  Hold  in  Trust. — ^Where  a  person  being  on  her  deathbed  and 
desiring  that  her  property  should  be  devoted  to  the  maintenance 
and  support  of  her  grandchildren,  and  having  the  fullest  confidence 
in  the  integrity  of  her  son,  executes  and  delivers  to  him  a  deed 
absolute  in  form  to  the  property  upon  his  oral  agreement  that  he 
would  hold  the  property  in  trust  for  the  benefit  of  such  grand- 
children, and  for  the  purposes  specifically  to  be  set  forth  in  a 
declaration  of  trust  to  be  thereafter  prepared  and  signed  by  him, 
a  constructive  trust  is  created  in  favor  of  such  grandchildren.  (Wil- 
lats  V.  Bosworth,  710.) 

14.  Declaration  of  Trust— Definiteness  as  to  Terms.— A  written 

declaration  of  trust  drawn  by  the  trustee  himself,  is  not  Toid  for  in- 
definiteness,  where  the  fact  that  it  is  intended  to  be  such  a  declara- 
tion clearly  appears,  the  beneficiaries  named,  the  property  described, 
the  duties  of  the  trustee  in  collection  of  rents  and  care  of  property 
defined,  and  the  distribution  of  the  proceeds  of  the  property  in 
event  of  its  sale  provided  for.     (Id.) 

See  Quieting  Title,  1,  2 ;  Specific  Perf  ormance^  !• 

TUBERCULOSIS  ACT.    See  County,  1,  2. 

VENDOR  AND  VENDEE. 
1.  Agreement  Relating  to  Real  Propertt — Option  to  Purohask.— 
A  written  agreement  relating  to  real  property,  reciting  that  the 
owner  had  received  from  the  other  party  thereto  a  certain  sum  of 
money  as  part  payment  for  the  property,  followed  by  a  statement 
of  the  price  and  manner  of  payment,  constitutes  an  option  and  not 
an  agreement  of  sale,  and  such  party  is  not,  upon  default,  entitled 
to  the  return  of  the  money  paid,  where  it  is  further  letited  im  the 
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VENDOR  AND  VENDEE  (Continued). 

writing  that  it  ii  distinetlj  understood  that  the  inetmment  Is  an 
option  exclusiveljy  and  that  the  owner  in  the  event  the  first  paj- 
ment  ia  made  will  "execute  a  good  and  sufficient  agreement  of  sale,** 
but  if  not  paid,  the  money  shall  be  retained  as  "liquidated  damages.** 
(Compton  Land  Co.  t.  Vaughan,  130.) 

fl.  CoKTBAOT  or  Sals— Bbstbiotion  Against  Salb  of  Intoxicants — 
FoRFErruRB  FOB  Bbxach. — A  yendor  under  a  contract  for  the  sale 
of  real  property  is  not  estopped  from  enforcing  forfeiture  of  the 
interest  acquired  by  the  vendees  under  the  contract  for  breach  of  a 
eondition  providing  against  the  sale  of  intoxicating  liquors  on  the 
premises,  because  it  accepted  payment  of  money  on  account  of  the 
contract  price  after  breach,  where  it  at  the  time  of  such  acceptance 
had  no  knowledge  of  the  breach.  (Southern  Pacific  B.  B.  Co.  t. 
Blaisdell,  243.) 

t.  Contract  for  Purchasb— Favorable  Rbport  of  Attorneys — Con- 
struction.— A  clause  in  a  contract  for  the  purchase  of  real  property 
calling  for  a  favorable  report  from  the  attorneys  for  the  purchaser 
is  not  to  be  construed  to  mean  that  the  obligation  of  the  purchaser 
was  dependent,  upon  a  mere  arbitrary,  capricious,  and  whimsical 
rejection  of  the  title.     (Earahadian  v.  Lockett,  411.) 

4.  Brokbb's  Commissions  —  Salb  of  Beal  Estate.— A  broker  em- 
ployed  to  sell  real  estate  is  entitled  to  his  commissions  where  the 
purchaser  procured  by  him  enters  into  a  valid  and  enforceable  con- 
tract to  purchase,  and  the  fact  that  the  contract  contains  a  clause 
making  the  purchase  conditional  upon  the  approval  of  the  title  by 
the  purchaser's  attorneys  does  not  have  the  effect  of  making  the 
contract  merely  an  agreement  for  an  option  to  purchase  rather  than 
a  completed  contract  of  purchase  and  sale.     (Id.) 

6.  Damages  fob  Bbeach  of  Contract — Matebial  Altebations  Afteb 
Execution — Sufficiency  of  Evidence. — In  an  action  to  recover 
damages  for  the  breach  of  an  alleged  contract  for  the  sale  of  real 
estate,  a  finding  that  the  defendant  entered  into  the  alleged  eon- 
tract,  which  was  attached  as  an  exhibit  to  the  complaint,  is  unsup- 
ported, where  it  is  shown  that  it  was  materially  altered  after  its 
execution,  without  the  defendant's  knowledge  or  consent,  by  the 
insertion  therein  of  the  purchase  price  of  the  property  in  both  letters 
and  figures  and  the  addition  of  a  clause  relating  to  the  prorating  of 
the  taxes  and  insurance  on  the  property.     (Johnson  v.  Cordes,  619.) 

I.  Bight  to  Attack  Dub  Execution  of  Contract— Amendment  of 
Answer  at  Tbial — Discbetion. — In  such  an  action  the  failure  of 
the  defendant  to  attack  the  integrity  or  due  execution  of  the  con- 
tract in  his  original  answer  did  not  deprive  him  of  the  right  to 
make  such  attack  at  the  trial  by  amendment  to  his  answer,  as  the 
■latter  of  such  amendment  rested  in  the  sound  discretion  of  the 
trial  court.  (Id.) 
••  Ckl.  App.- 
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7.  Alteration  of  Instbumknt  —  Tkial  or  Issux  —  Psooedubk.— The 

time  when  proofs  shall  be  presented  upon  an  issue  as  to  the  validity 
or  admissibility  of  a  writing  claimed  to  have  been  altered  after  its 
exeeution  is  a  mere  matter  of  proeedure  during  the  trial  within  the 
regulation  of  the  trial  eourt.     (Id.) 

8.  Contract  or  8alb  Bestbictino  Sale  or  Intoxicatino  Liquoes — 

Bight  to  ENroscE  Forfeiture  —  Beturn  or  Purchase  Monet — 
Insufficient  Bepudution  bt  Vendor. — ^Where  a  contract  of  sale 
of  real  property  contained  a  provision  that  when  the  deed  was  made 
it  should  include  a  condition  that  the  premises  should  never  be  used 
as  a  place  of  business  for  the  sale  of  intoxicating  liquors,  and  that 
the  title  conv^ed  should  revert  to  the  vendor  upon  breach  of  that 
condition,  the  vendor,  upon  a  threatened  breach  of  such  condition, 
is  not  deprived  of  his  rights  to  enforce  a  forfeiture  of  the  vendee's 
rights  under  the  contract,  by  the  return  to  the  vendee  of  the  balance 
of  the  purchase  price,  which  had  been  paid  before  due,  as  the  vendor 
was  not  obliged  to  receive  payment,  and  was  justified  in  declining 
to  proceed  until  it  could  be  assured  that  the  purchaser  would  not 
carry  into  effect  his  threatened  violation  of  his  covenants.  (South- 
ern Pacific  B.  B.  Co.  v.  Blaisdell,  239.) 

0.  Injunction — Further  Breach — ^Lack  of  Prejudice.— Where  the 

rights  of  the  vendee  under  such  a  contract  are  forfeited,  an  injunc- 
tion restraining  a  further  breach  is  not  prejudicial  to  the  vendee, 
as  he  has  no  further  right  to  occupy  the  premises.     (Id.) 

10.  Breach  or  Condition— Bight  or  Vendor. — Upon  such  a  breach, 

the  vendor  may  refuse  to  execute  the  deed  and  may  quiet  his  title 
against  the  purchaser's  claims  under  the  contract     (Id.) 

11.  iNSUFFiaENT  SHOWING  OF  MONOPOLY. — The  rule   that  where   the 

owner  of  the  land  designed  as  a  site  for  a  town  inserts  in  all  deeds 
made  by  him  a  condition  against  the  sale  of  intoxicating  liquors  on 
the  land  conveyed,  solely  for  the  purpose  of  reserving  to  himself  a 
monopoly  of  such  business,  the  condition  is  void  as  against  public 
policy  and  its  breach  will  not  work  a  forfeiture  to  the  estate  granted, 
has  no  application  to  such  case,  where  the  evidence  did  not  show 
that  there  was  a  design  to  create  a  monopoly.     (Id.) 

See  Specific  Performance. 
VENUE.    See  Place  of  TriaL 
VITAL  STATISTICS.    See  County,  5. 
WITNESS.    See  Evidence. 

WOBKMEN'S  COMPENSATION  ACT. 

1.  Award  Founded  upon  Conplictino  Evidence. — An  award  of  the 
Industrial  Accident  Commission  founded  upon  a  fairly  substantial 
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WORKMEN'S  COMPENSATION  ACT  (Continued). 

conflict  in  the  evidence  will  not  be  disturbed.     (Bichmond  Dredging 
Co.  T.  Industrial  Accident  Commission,  97.) 

8.  BiDUCTiON  OF  Liability— Surgical  Operation — Inabiutt  to  Peo- 
OURE. — An  insurance  carrier  is  not  entitled  to  have  an  award  of 
compensation  made  by  the  Industrial  Accident  Commission  reduced 
or  discontinued  on  the  ground  that  the  injured  person  refused  or 
declined  to  undergo  a  surgical  operation  which  would  relieve  the 
disabilitjy  in  the  absence  of  any  showing  that  he  had  the  means  to 
alleviate  his  situation,  or  that  the  refusal  was  the  result  of  his  own 
negligence,  and  where  it  is  shown  that  he  had  on  two  different  occa- 
sions submitted  to  an  operation  with  but  little,  if  any,  benefit. 
(Marshall  v.  Bansome  Concrete  Co.,  782.) 

S.  Injuries  from  Neougence  —  Mitigation  —  Care  Bequired.— One 
who  has  suffered  personal  injuries  through  the  negligence  or  wrong- 
ful acts  of  another  is  bound  to  exercise  reasonable  care  and  dili- 
gence to  avoid  loss  and  to  minimize  the  consequences  of  the  injury, 
and  he  cannot  recover  for  so  much  of  his  damage  as  results  from  his 
failure  so  to  do,  but  he  is  not  required  to  take  the  best  care  of  his 
injuries,  nor  to  employ  the  means  best  adapted  to  heal  them,  it 
being  sufficient  if  he  acts  in  good  faith  and  with  due  diligence, 
and  exercises  ordinary  eare  and  reasonable  or  ordinary  prudence. 
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